Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


i 


loo 


/ 


REPORTS 


OF 


CASES 


ARGUED    AND    DETERMINED 


IN  THE  COURT 


OF    THE 


VICE  CHANCELLOR  OF  ENGLAND, 


DURING   THB   TIME   OT 


THE  R^  HON"^''  SIR  JOHN  LEACH,  K''^ 


By  henry  MADDOCK,  Esq. 
OF  Lincoln's  inn,  barrister  at  law. 


VOL.  V. 


LONDON: 

PRINTED  FOR  J.   &   W.   T.   CLARKE|   LAW   BOOKSELLERS, 
PORTUGAL   STREET,   LINCOLN'S   INN. 

1822, 


D 


Luke  Hansard  &  Soni»  near  LincolD'f-Iim  Fieldf. 


TABLE 


OF    THE 


CASES   REPORTED, 


Page 
A. 

ACLAND  ats.  Edmund     -    31 

Adams  v.  Taunton     -    -    -  435 

Albans  (the  Duke  of  St.) 
and  others  ats.  Lord  Deer- 
hurst  and  others     -    -    -  232 

Alford  and  Ux.  v.  Green  and 
others       ------    92 

Antrobus  v.  East  India  Com- 
pany   3 

Asbee  and  another  v.  Shipley 
and  others     -----  467 

Atkins  V.  Pahner  -     -    -    -     19 

Attorney  General  v.  the  Mas- 
ter and  Wardens  of  the 
Skinners  Company  and 
another    ------173 

• V.  Duke  of 

Marlborough     -    -     -    -  280 

t?.  Ilarley     321 


Page 
B. 

Bailey  v.  Vincent  and  others  48 
Banks  and  others  v.  Scott 

and  others  -----  493 
Barker  v,  Ray  -----    64 

ai$.  Stamper  -    -    -  157 

and  Ux.  t?.  Rayner 

and  others  -----  208 
Barnard    and    another    ats. 

Hanking  and  others  -  -  32 
Barnes  ats.  Brocksopp  -  -  90 
Barrett  ats.  Williams  -  -  17 
-«-—«—    and     another    ats. 

Hawkes  and  another  -  -  17 
Barton  and  others  ats.  Butler 

and  others  -----  40 
Beach  and  others  ats.  Hurst 

and  another  -  -  -  -  351 
Beaumont  v.  Beaumont  -  -  51 
Beecher  ats.  Scott      -    -    -    96 

a  2 


IV 


A    TABLE    OF   THE    CASES    REPORTED. 


Page 
•  Bellaris  ats.  Brown    -     -    -    53 
Bell  and  others  v.  Coleman  -     22 
Bennett,  ex  parte,  ats.  Boehm 

and  others  -----  24 
Best  and  Hase  a^5.  Howe  -  18 
Birch  ats.  Bolt  and  others  -  66 
Blew  ats.  Fox  -  -  -  -  -  149 
Boehm  and  others,  ex  parte, 

in  re  Bennett     -    -    -     - 
Bott  and  others  v.  Birch 
Bottomley,    ex  parte,  in   re 

Crowther 

Bradock  ats.  Coupland  and 

others       ------ 

Brandon  v.  Brandon  -  -  - 
Brocksopp  V.  Barnes  -  - 
Brown  v.  Bellaris  .  -  - 
Bullen  and  others  ats.  Quan- 

tock    - 

Burton  v.  Haworth     -    -    - 


24 
66 

91 

14 

473 

90 

53 


-  -    -    81 

-  -    -    50 
ats.  Kirkley    -     -     -  378 

Bushby  v.  Munday    -     -     -  297 

Butcher  and  Ux.  v.   Kemp 

and  others  -----  61 
Butler  and  others  v.  Barton 

and  others     -----     40 

C. 

Cardale  v.  Watkins  -  -  -  ig 
Carhsle  (Earl  of)  ats.  Catton  427 
Carter,  ex  parte,  in  re  Ports- 
mouth Bank  -  -  -  -  81 
Catton  V.  Earl  of  Carhsle  -  427 
Clarke  v.  Dunn  and  another  414 
Coleman  ats.  Bell  and  others  22 
Collier  ats.  Francis     -    -    -     75 


Page 
Cooke  a^s.  Ward  -     -     -     -  122 

Cooper  V.  Wyatt  and  others    482 
Cordell  and  others  ats.  Elliott  149 
Cork  V.  Wilcock   -    -     -     -  328 

Coupland  and  others  v.  Bra- 
dock   -------14 

Cox  ats.  Porter      -     -     -    -     80 

Crowther,  ex  parte,  ats.  Bot- 
tomley     ------91 

Curtis  and  others  t?.  Rippon 
and  others    -----  434 

Curzon  (Lord)  ats.  Perfect    -  442 


D. 


Death  ats.  Smith  -  -  . 
Deerhurst  (Lord)  and  others 
V.  the  Duke  of  St.  Albans 
and  others  -  -  -  -  - 
Desprez  v.  Mitchell  -  -  - 
Dixon  ats.  Punderson  -  - 
Douglas  ats.  Munroe  -  - 
Dunn  and  another  ats.  Clarke 


-  371 


232 

87 
121 

379 
414 


E. 


Eade  v.  Eade  and  others      -  118 
East    India    Company    ats. 

Antrobus  -----  3 
Ebrington  V.  Ebrington  -  -  117 
Edmunds  v.  Acland  -  -  -  31 
Edwards  ats.  Rigley  -  -  -  20 
Elliott  V.  Cordell  and  others  149 
Ellis  r.  King  -----  21 
Enderby  v.  Passmore      -    -    76 


A    TABLE    OF    THE    CASES   REPORTED. 


V 


Page 


F. 


Faircloth  v.  Webb      -    - 
Fenner  v.  Taylor  -    -    - 
Fenton  ats.  Franklyn 
Fitzgerald   v.    Jervoise    and 
others      -.---- 


-  73 
.471 

-  469 


25 


Page 


V. 


Hawkes     and     another 
Barrett    ------ 

Hawk  ats.  Langley  and  an- 


46 


Flemings.  Prior    -    -    -    -  421 


Forsyth  v.  Manton  -  -    - 

Fox  V.  Blew     -    -  -  -    - 

Francis  v.  Collier  -  -  -    - 

Franklyn  v.  Fenton  -  - 

G. 


other  -  -  -  -  - 
Haworth  ats.  Burton  - 
Hippesley  v.  Spencer  - 
Holebrook  ats.  Pratt  - 
Home  ats.  Swinford  - 
How  V.  Best  and  Hase 
Hoy  ats.  Noel  -    -    - 


78 

^49 1  Hunter  and  another^  ex  parte. 


-  17 

-  50 

-  421 

-  30 

-  379 

-  18 

-  38 


75 
.469 


Gait  V.  Osbaldeston  -  -  -  427 
Gee  ats.  Pritchard  -  -  -  364 
Geering  ats.  Jupp  -  -  -  375 
Genslin  ats.  Lord  -  -  -  -  83 
Gladding  v.  Yapp  -  -  -  56 
Goodchild,     ex    parte,    ats. 

Hunter  and  another  - 
Goodman  v.  Sayers  -  - 
Gower  v.  Grosvenor  -  - 
Green  ats.  Alford  and  Ux. 

V.  Staples  and  others 

Grosvenor  ats.  Gower 


164 

471 

337 

92 

85 
337 


H. 


-    -    -  164 


in  re  Goodchild 
Hurst  and  another  v.  Beach 

and  others  .  -  -  -  - 
Husband^    ex  parte,    in    re 

Blackburne  -  -  -  -  - 
Hussey  v.  Hussey  -  -  -  - 
Hyde   and  others  ats.  Sal- 

vidge  and  others 


351 

416 
44 


-    -  138 


J. 


Hanwarst  v.  Welleter  -  -  422 
Harley  ats.  Attorney  General  321 
Harman  ats.  Wood  -  -  -  368 
Harwood  ats.  Scott    -    -    -  332 


Jarrold  and  others  ats.  Rowe  45 
Jervoise  ats.  Fitzgerald  -  -  25 
Jupp  V.  Geering    -     -    -     -  375 

K. 

Kemp  and  others  a^5.  Butcher 

and  Ux.    -     -    i-    -    .    -    61 
King  V.  Noel    -----     13 

a^5.  Ellis-    .    -    -    .    21 

Kirkley  v.  Burton      -    -    -  378 
Knowles  and  others  ats.  IVi- 
cholson    -----    -    47 

Kynersley  ats.   Marquis    of 
Ormonde      -----  369 


VI 


A  TABLE  OF  THE  CASES  REPORTED. 


Page 


L. 


Lanchester  v.  Thompson  and 
others      ------      4 

Lander  and  others  ats.  Lloyd 
and  others    -    -    -    -     -  282 

Langley  v.  Hawk  -    -    -    -    46 

Lister  ats,  Tidd     -     -    -    -  429 

Lloyd  and  others  v.  Lander 
and  others    -----  282 

Lord  V.  Oenshn     -    -    -    -    83 

Lorimer  v.  Lorimer  -  -  -  363 
Lytton  ati.  Price  -    -    -    -  465 

M. 

Macaoley  ats.  Thorpe      -  -  218 

Manton  ats.  Forsyth  -  -  -  78 
Marlborough  (Duke  of)  ats. 

Attorney  General    -    -  -  280 

Marshal  ats.  Norrish  -     -  -  474 

Meadows  v.  Tanner    -    -  -    34 

Michell  V.  Michell      -    -  -    69 

Minchin  ats.  Whitcombe  -    91 

Mitchell  ats.  Desprez  -  -  87 
Morse  and  others  v.  Marquis 

of  Ormonde  and  others  -    99 

Munday  ats.  Bushby  -    -  -  297 

Munroe  v.  Douglas    -    -  -  379 

N. 

Naylor    and     another    ats. 

Wright  and  another    -    -    77 
Nelson  ats.  Reynolds       -    -    60 
Newburgh  (Earl  of)  v.  Coun- 
tess   Dowager    of    New- 
burgh       36+ 


Page 
Nicholson   v.   Knowles    and 

others 47 

Noel  V.  Hoy 38 

ats.  King      -     -     -    -     13 

ats.  Ord 438 


Norrish  v.  Marshal 


O. 


-     -  476 


Ord  V.  Noel 438 

Ormonde  (Marquis  of)  and 
others  ats.  Morse  and 
others 99 

(Marquis    of)    v. 

Kynersley     -----  369 

Osbaldeston  ats.  Gait      -     -  427 


P. 


Palmer  a/5.  Atkins  -  -  -  19 
Passmore  ats.  Enderby  -  -  76 
Perfect  v.  Lord  Curzon  -  -  442 
Porter  v.  Cox  -----  80 
Portsmouth   Bank,  ex  parte 

Carter 81 

Pratt  V.  Holebrook  -  -  -  30 
Price  t>.  Lytton  -  -  -  -  465 
Prior  a^s.  Fleming  -  -  -421 
Pritchard  v.  Gee  -  -  -  -  364 
Punderson  r.  Dixon  -  -  -  121 
Pung  ats.  Ray  -----  310 


Q- 


Quantock    v.    Bullen     and 
others      ------     8) 


A    TABLE    OF    THE    CASES    REPORTED. 


Page 


R. 


Ranking  and  others  v.  Bar- 
nard and  another    -    .    - 
Rayner  and  others  ats.  Bar- 
ker and  Ux.  -     -    -    -    - 
Pay  V.  Pung     ----- 

ats.  Barker    -    -    -     - 

Reynolds  v.  Nelson  -  -  - 
Rigley  v.  Edwards  -  -  - 
Rippon  and  others  ats.  Cur- 
tis and  others  -  -  -  - 
Roberts  v.  Spicer  and  others 
Rowe  v.  Jarrold  and  others  - 


S. 


Salvidge  and  others  v.  Hyde 
and  others    -     -    -    -    - 
Sampson  v.  Swettenham 
Sayers  ats.  Goodman      -    - 
Scott  V.  Beecher   -    -    -    - 

and  other  ats.   Banks 

and  others     ----- 
v.  Harwood  -    -    -    - 


32 

208 
310 

64 
60 
20 

434 

491 

45 


Shipley  and  others  ats.  Asbee 
Skinners  Company  (the  Mas- 
ter and  Wardens  of  the) 
and  another  ats.  Attorney 
General   ------ 

Smith  v.  Symes     .    -    -     - 

V.  Death     -    -    -    . 

Spencer  ats.  Hippesley    -    - 
Spicer  and  others  ats.   Ro- 
berts ------- 


138 
16 

471 
96 

493 
33« 
473 


173 

74 

371 

421 

491 


Stamper  v.  Barker  -  - 
Stanborough,  ex  parte  -  - 
Staples  and  others  at$^  Green 
Surman  v.  Surman  -  -  - 
Swettenham  ats.  Sampson  - 
Swinford  v.  Home  ... 
Symes  ats.  Smith  -    .    -    - 

T. 

Tanner  ats.  Meadows  -  - 

Taunton  ats.  Adams  -  -  - 

Taylor  ats.  Fenner      -  -  - 

Thompson  v.  Wild      -  -  - 

and    others    ats. 

Lanchester    -    -    -    -    - 

Thorpe  v.  Macauley   -    -    - 

Tidd  V.  Lister  -    -    -    -    - 

Toone  and  others  ats.  What- 

ton      ------- 


V. 


Vll 

Page 

'  ^67 
■    89 

65 
123 

16 

379 
74 


34 
435 

471 
82 


4 
218 

429 


64 


Vincent  and  others  ats.  Bai- 
ley       48 


W. 

Walker  V.  Walker      -  - 

Ward  V.  Cooke      -    -  - 

ex  parte,  in  re  Ward 

Watkins  ats.  Cardale 

Webb  ats.  Faircloth    -  - 

Welleter  ats.  Hanwarst  - 


4«3 
122 

291 
19 

73 

422 


vui 


A    TABLE    OF    THE    CASES    KEPOIlTED. 

Page.  I 


Whattx)nv.  Toone  and  others    54 
Whitcombe  v,  Minchin   -    -    91 
Wilbran,    ex   parte,    in    re 
Wilbran  ------       1 

Wilcock  ats.  Cork  -  -  -  328 
Wild  ats.  Thompson  -  -  -  82 
Williams  v.  Barrett  -  -  -  1 7 
Wood  V.  Harman  -    -    -    -  368 


Page 


Wright     and      another     v. 

Nay)  or  and  another     -    -     77 
Wyatt  and  others  ats.  Cooper  48  a 


Y. 


Yapp  ats.  Gladding    -    -    -     56 


ERRATA. 

Page  351,  in  marginal  note,  for  "  1821 "  rcMd  "  1820." 
288,  I.  16,  for  "  cannot"  read  "  may." 
384,  last  line  in  note  (e),for  "  Civile"  read  "  Civil" 


CASES 


BEFORE   THE 


VICE-CHANCELLOR. 


Ex  parte  WILBRAN  in  re  WILBRAN.  16  Dec.  1819. 

17  Jan.  1820. 

rACIIILL,  Mure  8f  Co.  had  considerable  Dealings      y.&Co  Cre* 

with  Wilbran,  Ursell,  Jackson  Is  Co.  who  were  largely  (UtorsqfV.Sc 

indebted  to  Vachitt  Sf  Co.     Being  displeased  with  the  Co.  being  dis' 

conduct  of  Wilbran,  and  convinced  that   if  he  con-  pleased  with  the 

tinned  in  the  Concern,  he  would  ruin  it,  Vachill  ^  Co.  conduct  of  Wd. 

arrested  UrseU,  Jackson  *  Co.    All  the  Partners,  except  ^^^'  ^*  ?f  ^^ 

Wilbran,  put  in  Bail,  but  he  remained  in  Prison  until  two  ^.       >.jy  .  ^ 

months  expired,  and  then  he  was  made  a  Bankrupt  by  ^j^^  arrested 

Vachill  Ss  Co.  they  continuing  at  the  same  time  their  U.  &  Co.    All 

Dealings  with  Ursell,  Jackson  8f  Co. — TfiVftran  petitioned  the  Partners, 

except  Wilbran, 
put  in  Bail,  but  he  continued  in  Prison  two  Months^  and  a  Commission  xoas 
issued  against  him  by  U.  &  Co. 

Wilbran  petitioned  to  supersede  the  Commission,  on  the  ground  that  it 
was  taken  out  for  the  purpose  of  dissolving  the  Partnership  as  to  him. 

Held,  that  a  Commission  is,  in  a  sense,  a  legal  right,  and  is  not  affected 
by  any  bye  object  in  the  Party  suing  it  out,  unless  there  be  Fraud ;  and 
Petition  dismissed^ 

Vol.  V.  B 


l830. 

Es  parte 

WiLBRAN, 

tit  re 

WiLBRAN. 


CASES  IN  CHANCERY, 

to  supersede  the  Commission,  on  the  ground,  that  an 
unfair  use  had  been  made  of  the  same,  it  bein^r  issued 
for  the  purpose  of  dissolving  the  Partnership,  so  far  as 
respected  him ;  and  jEj  parte  Browne  (a).  Ex  parte 
GaUimore{b),  and  Ex  parte  Harcourt  {c),  were  cited. 

It  was  not  proved  that  there  was  any  contrivance 
between  Ursell  ^  Jackson  and  Vachll  ^*  Co.  and  the 
latter  insisted  on  their  right  to  sue  out  a  Commission  if 
they  thought  fit ;  and  although  the  effect  of  it  was  to 
dissolve  the  Partnership,  that  that  was  not  a  ground  of 
interference,  either  on  general  equity,  or  as  an  abuse  of 
the  Commission ;  and  to  that  opinion  the  Vice-Chancellor 
inclined,  but  said  he  would  take  an  opportunity  of  con- 
ferring with  the  Lord  Chancellor  on  the  subject. 

Mr.  Hart,  and  Mr.  Montague,{or  the  Petition. 

Mr.  Cullen,  and  Mr,  Rose,  contra. 


17th  January.        On  this  day,  the  Vice-Chancellor  said  he  had  conferred 

with  the  Lord  Chancellor,  and  that  his  Lordship  was 
pleased  to  conciu:  with  him  in  thinking,  that  this  was  not 
a  Case  for  a  Supersedeas.  A  Commission,  he  continued, 
was,  in  a  qualified  sense,  a  legal  right,  like  an  Action, 
and  that  Courts  of  Justice  had  no  concern  with  the 
motives  of  Parties  who  asserted  a  legal  right.  In  Ex 
parte  Harcourt,  the  Bankrupt  himself,  with  a  view  to 
dissolve  the  Partnership,  procured  a  Commission  to  be 
issued  against  him.  Being  the  Bankrupt's  Commission, 
it  could  not  stand.  In  Ex  parte  Gallinwrej  the  Com- 
mission was  used  for  a  fraudulent  purpose.    That  he 


{a)  1  Rose,  151. 
(Jb)  3  Hose,  424.     S.  C.  on 
another  point,  ante^  vol.  i.  p.  O7. 


(c)  2  Rose,  S03* 


CASES  IN  CHANCERY. 


fully  adopted  the  principles  of  those  Cases.  Here,  it 
appeared  that,  the  petitioning  Creditors,  having  no  con- 
cert with  the  other  Partners,  desired  to  operate  a  Disso- 
lution, considering  it  an  advantageous  measure  for  them 
that  the  Bankrupt  should  not  continue  in  a  Firm  with 
which  they  had  large  Dealings.  There  was,  in  this,  no 
Fraud,  and  it  is  not  enough  that  there  be  a  bye  motive, 
unless  there  be  Fraud. 

Petition  dismissed. 


1820. 
Ex  parte 

WlLBRANi 

in  re 

WfLBRAK. 


ANTROBUS  V.  EAST  INDU  COMPANY. 

In  this  Case,  an  Issue  being  directed,  the  Plaintiffs 
in  the  Issue,  who,  according  to  a  Rule  acted  upon  by 
the  Vice-Chancettor,  have  the  choice  of  the  Court  in 
which  it  shall  be  tried,,  were  desirous  to  have  it  tried  in 
the  Court  of  Exchequer,  and  Mr.  Wetherell  said,  that,  in 
the  Corporation  of  Colchester  v.  Lowten,  an  Issue  had 
beoi  directed  into  the  Exchequer.  The  Vice-Chancellor 
having  some  doubt  as  to  sending  the  Issue  to  be  tried 
there,  the  matter  stood  over. 


17th  Jaauaiy. 

Issue  will  not 
he  directed  to 
he  tried  in  the 
Court  of  Ex* 
chequer^  unless 
for  some  special 
rtasouj  and  on  a 
Motion  nuide  for 
that  purpose. 


On  this  day,  the  Vice-Chancellor  said,  that  upon  in- 
quiry, he  found  Issues  had,  in  very  few  instances,  been 
directed  to  be  tried  in  the  Court  of  Exchequer,  and  only 
where  there  was  some  special  inconvenience  in  trying 
them  in  the  other  Courts.  The  general  rule,  he  said, 
was,  tliat  the  Plaintiff  in  the  Issue  must  elect  to  have  it 
tried,  either  in  the  Court  of  King^s  Bench  or  Common 
Pleas,  and  that  if  there  was  any  special  reason  for  having 
it  tried  in  the  Court  of  Exchequer,  a  special  Motion 
should  be  made  for  that  purpose. 
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-   ^^^^'     '  LANCHESTER  v.  THOMPSON,  THICKER 

l8lh  January.  and  others. 

Court  wiU  not  On  the  13th  of  April  1811,  the  Plaintiff  and  the  De- 
decree  a  Rate  to  fendant  William  Tricker  were  chosen  Churchwardens  of 
.  ^  ^/^"  th«  Parish  of  St.  James,  in  the  Borough  of  Bun/ 
Chu  chwa  den  ^^'  Edmunds,  in  the  County  of  Suffolk,  and  continued 
Monies  laid  out  ^^  ^^^t  office  until  the  15th  April  1812.  Previous  to 
wkilst  in  qffice,  their  appointment,  the  Tower  of  the  Parish  Church  had 
til  pursuance  of  been  presented  by  the  then  Churchwardens  to  the  Arcli- 
a  Vestry  order,    deaconry  of  Norwich,  as  in  need  of  Repair,  and  some  of 

the  Church  Bells,  and  the  Lead-work  and  other  parts 
of  the  Tower  had  been  removed.     The  Plaintiff  and 
Tricker  summoned  a  Meeting  of  the  Inhabitants  of  the 
Parish,  which  was  held  at  a  Vestry  on  the  8th  July  181 1 , 
when  it  was  ordered,  that  the  Plaintiff  and  Tricker,  as 
such  Churchwardens,  should  be  authorized  to  put  a  new 
Roof  on  the  Tower  of  the  Church,  which  Order  was 
signed  by  the  Plaintiff  and  Tricker,  and  also  by  several 
other   Parishioners,   some  of  whom  were   since  dead. 
The  Plaintiff  and  Tricker  applied  to  James  Thampson,  a 
Builder,  for  a  Plan  for  the  Repair  of  the  Tower,  which 
he  gave  them ;  and  at  a  Meeting  of  the  Parish,  sum- 
moned by  the  Plaintiff  and  Tricker,  and  held  in  Vestry 
on  the  1st  August  1811,  the  Model  was  approved  of  by 
the  Plaintiff  and  Tricker,  and  a  majority  of  the  other 
Parishioners  there  present,  who  resolved,  that  the  said 
James  Thampson  should  put  a  new  Roof  on  the  Tower 
according  to  the  Model,  to  be  valued  by  the  Builders  on 
its  completion ;  and  that  the  Plaintiff  and  Tricker,  as 
such  Churchwardens,  should  be  requested  to  employ 
such  persons  as  they  might  think  competent  to  estimate 


CASES  IN  CHANCERY,  5 

the  Injury  done  to  the  Tower  and  the  Bells,  and  to  em^  iS^o. 

ploy  such  other  Assistants  as  they  should  think  proper     * ^ 

to  repair  the  Tower.    At  a  subsequent  Meeting  of  the    Lanchbsteb 
Parish,  summoned  by  the  Plaintiff,  on  the  5th  August  ^' 

1811,  at  which  Tricker  was  present,,  it  was  ordered^  andothen. 
that  the  Plaintiff  and  Tricker  should  proceed  for  the 
recovery  of  the  Church  Bells,  and  all  the  Materials 
of  the  Roof  taken  off  the  Tower,  as  by  their  Attorney 
they  should  be  directed.  The  Plaintiff  and  Tricker, 
under  the  sanction  of  the  foregoing  Orders  and  Resolu- 
tions, employed  the  Defendants,  and  James  Thompson 
and  George  Kiison,  to  make  the  Repairs ;  and  after  the 
same  were  completed,  and  the  Expenses  incurred  by 
the  Repairs  and  in  proceeding  to  recover  the  Value  of 
the  Bells  and  Materials  removed  from  the  Tower,  were 
ascertained,  a  Meeting  of  the  Parish  in  Vestry  was 
summoned  on  the  11th  January  1812,  at  which  Meeting 
it  was  ordered,  that  a  Rate  or  Assessment  should  be 
made  at  four  shillings  in  the  pound,  amounting  in  the 
whole  to  807/.  14  s«  upon  all  the  Inhabitants  and  Occu- 
piers of  Lands,  Houses,  Tenements  and  Hereditaments 
within  the  Parish,  to  reimburse  the  Plaintiff  and  Tricker 
the  Money  so  expended  in  repairing  the  Church,  and 
other  Charges  and  Expenses  incident  to  their  office  of 
Churchwardens,  which  Order  was  signed  by  the  Plaintiff, 
add  by  the  Defendants  William  Frewer,  John  Kiison, 
and  Edward  Thompson,  and  several  other  persons,  most 
of  whom  were  since  deceased.  The  Meeting  was  ad- 
journed to  the  14th  February  1812,  and  at  such  Meet- 
ing, the  Rate  or  Assessment  which  had  been  ordered  at. 
the  former  Meeting,  was  made  by  the  Plaintiff  and  the 
Defendants  George  Kitson  and  John  Kitson,  and  others 
of  the  Parishioners  present,  most  of  whom  were  since 
dead.  Tricker,  the  Co-Churchwarden  with  the  Plain-* 
ti^  pn  the  15th  December  1812,  the  Defendants,  and. 
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if^o.         other  Paruhioeefi,  entered  into  an  Agreement,  to  join 
*        ^     in  tte  Expense  of  resisting  the  Rate.    An  Appeal  was 
aeeordinglf  entered  against  the  said  Rate  in  the  Conrt 


^'  ct  At  Arehdeacon  of  the  Diocese  of  Norvichy  and  sach 

TflOMFsra      jippjjj  ^jBi  allowed,  and  the  Rate  quashed,  upon  the 

grovnd  that  the  Rate  was  made  at  an  adjourned  Meet- 
ing, and  not  at  a  Meeting  expressly  summoned  by  due 
Notice  in  the  Church  for  making  the  said  Rate,  pursuant 
to  the  Order  of  the  nth  February  1812 :— The  Appeal 
ftom  the  Rate,  as  the  Bill  stated,  was  made  by  certain 
Persons  in  the  Parish,  and  amongst  others  by  the  De- 
fendants Richard  Thomas  Mills  and  Thomas  Cocksedge 
who  were  desirous  that  the  Tower  should  be  repaired 
by  a  Mr.  Patince,  and  formed  thcmselres  into  a  Party  to 
oppose  the  Plaintiff  and  Tricker  in  the  repair  of  the 
Tower,  and  contrired,  after  the  Appeal  was  decided,  and 
before  the  usual  time  allowed  to  the  Churchwardens 
going  out  of  oflice  to  settle  their  Accounts  and  raise 
the  Money  due  to  them  from  the  Parish,  to  have  new 
Churchwardens  appointed,  so  as  to  prevent  the  Plaintiff 
having  a  Rate  made  and  levied  to  reimburse  the  said 
Expenses. 

Shortly  afterwards,  James  Thompson  commenced  an 
Action  against  the  Pktintiff  and  Tricker,  in  respect  of  his 
Bill  for  Repairs,  and  in  July  1812,  he  obtained  a  Ver- 
dict against  them  jointly,  for  the  Sum  of  1 64  /.  and 
against  the  Plaintiff  solely  for  the  Sum  of  10/.  and 
issued  an  Execution  against  the  Plaintiff,  and  levied 
thereon  the  Damages  and  Costs,  amounting  to  234  /.  4  s. 
of  which  Sum  Tricker  refused  to  pay  the  Plaintiff  his 
proportion: — ITiompson  also  brought  another  Action 
against  the  Plaintiff,  in  respect  of  his  Bill  for  the  repair 
of  the  Tower,  for  the  Sum  of  38/.  195.  and  recovered 
Judgment  thereon,  and  took  out  Execution  against  the 
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plaintiff  for  the  Damages  and  Costs,  amounting  together  i^^q. 

to  the  Sum  of  72  /. :  and  the  Defendants  John  Kitson  and  *  - 
George  Kitson  brought  an  Action  against  the  Plaintiff,  Manchester 
for  their  Bill  in  repairing  the  Tower,  and  obtained  Judg- 
ment,  and  took  out  Execution  against  the  Plaintiff  for  and  others, 
the  sum  of  70  /.  185.  4  d.  and  Costs,  amounting  together 
to  the  Sum  of  96/.  and  took  out  Execution  for  the 
same,  and  opposed  the  making  of  any  Rate  to  reimburse 
the  Plaintiff  the  Expenses  incurred  by  him  as  such 
Churchwarden.  The  Sum  of  450/.  still  remained  due 
to  several  other  Tradesmen  in  respect  of  the  Repair  of 
the  Tower,  to  which  the  Plaintiff,  as  such  Church- 
warden, rendered  himself  liable,  besides  Law  Charges, 
to  which  the  Plaintiff  had  been  subjected  in  his  office, 
principally  by  the  refusal  of  the  Defendants  to  levy  the 
Sums  necessary  for  defraying  the  Expenses  of  the 
Repairs,  and  the  Balance  due  to  the  Plaintiff  in  respect 
of  the  Monies  paid  by  him  under  the  sanction  of  the 
before-mentioned  Vestry  Orders,  amounting  to  the  Sum 
of  600/. — ^The  Bill  prayed,  that  an  Accoimt  might  be 
taken  of  all  Sums  paid  by  the  Plaintiff,  to  which  he  had 
become  liable  for  the  Repair  of  the  Tower,  and  of  the 
Costs  of  the  Plaintiff  in  the  aforesaid  Actions,  and  also 
of  the  Law  Charges  incurred  by  the  Plaintiff  in  the 
recovery  of  the  Church  Bells,  and  the  Value  of  the  Lead 
and  Materials  which  had  been  taken  from  the  said 
Tower  before  the  Plaintiff  was  appointed  Churchwarden^ 
and  otherwise  in  respect  of  the  aforesaid  matters ;  and 
that  the  Defendants  might  be  ordered  to  call,  or  concur 
in  calling,  or  procure  to  be  cailed,  a  Vestry  Meeting  of 
the  Parishioners,  to  make  a  Rate  for  the  payment 
thereof,  and  that  the  Plaintiff  might  by  means  thereof  be 
reimbursed  all  Monies  which  he  had  paid  in  respect  of 
the  matters  aforesaid,  and  that  the  Monies  still  re- 
maining unpaid,  and  to  which  the  Plaintiff  was  liable^ 

B  4 


CASES  IN  CHANCERY, 
f  Sotf*  miglit  be  also  in  like  maimer  paid,  or  the  Plaintiff  in^ 


f. 


demnified  Uierefirom ;  and  that  the  Defendants  respec- 

tirelj,  or  rach   of  them    as   the   Court  should  think 

Imoimos      I*^P^#  might  be  ordered  to  repay  to  the  Plaintiff,  or  to 

eomribate  to  pay  to  the  Plaintiff,  snch  Monies  as  afore- 
Mud,  and  in  such  proportions  as  the  Court  should 
direct. 

The  Defendants,  by  their  Answen,  admitted  they  had 
resisted  the  Rate,  as  the  Tower  of  the  Church  might, 
according  to  the  Estimate  of  another  Person,  have 
been  repaired  at  infinitely  less  Expense ;  and  that 
Trieker,  the  Co-Churchwarden  with  the  Plaintiff,  was 
averse  to  the  plan  of  Repair  adopted  by  the  Plaintiff. 

The  only  point  argued  was  as  to  the  Jurisdiction  of 
the  Court  to  make  an  effectual  Decree  as  prayed,  sup- 
posing the  Facts,  as  stated,  were  taken  to  be  true. 

Mr.  Fonblanque,  Mr.  Home,  Mr.  Roupell,  and 
Mr.  Parker,  for  the  Plaintiffs : — 
This  is  a  Bill  for  the  purpose  of  calling  upon  the 
Defendants  to  take  steps  for  procuring  a  Parish  Rate 
to  be  made  to  reimburse  the  Plaintiff,  who,  during  the 
time  he  was  Cliurchwarden,  incurred  considerable  Ex- 
pense by  repairing  the  Tower  of  the  Parish,  in  pursu- 
ance of  Orders  of  Vestry  for  that  purpose.  The 
l^aintiff  being  no  longer  Churchwarden,  cannot  call  a 
Meeting  of  the  Vestry,  to  procture  an  Order  for  a  Rate ; 
but  this  Court  can  order  the  Defendants  to  call  a  Vestry 
for  the  purpose  of  making  a  Rate.  In  Nicholson  v. 
Ma$ter$  (^),  a  Bill  was  filed  against  ninety  Parishioners, 

(dS  1  Bum's  Eccl.  Law,  382 ;  Vin.  Abr.  tit.  Churchwar- 
dcnf  (C). 
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ty  the  Executrix  of  one  of  the  Churchwardens  of  Wood-' 
ford,  to  be  reimbursed  Money  laid  out  by  the  Testator, 
as    Churchwarden,   for  rebuilding  the  Steeple  of  the 
Church :  it  was  objected,  that  this  matter  was  proper  for 
the  Ecclesiastical  Court,  and  not  for  this  Court ;  "  but 
by  Harcourt,  Chancellor,  the  Plaintiff  is  proper  for  relief 
in  this  Court;  and  there  are  many  Precedents  of  the 
like  nature :  and  it  was  decreed,  that  the  Parishioners 
should  reimburse  the  Plaintiff  the  Money  laid  out  by 
the  Testator,  with  Costs  of  this  Suit,  and  that  the  Money 
should  be  raised  by  a  Parish  Rate."     That  Case  is  in 
point :  it  was  a  Church  Rate  to  reimburse  a  Church- 
warden's Estate  in  respect  of  rebuilding  a  Steeple ;  and 
Lord  Harcourt,  it  must  be  observed,  says,  "  There  are 
many  Precedents  of  the  like  nature.'*    A  Churchwarden  is 
bound  by  the  Common  Law  to  repair  the  Church,  but 
it  is  only  by  Statute  that  he  is  compelled  to  relieve  the 
Poor.   The  Court,  in  Blackboum  v.  Webster  (6),  has  even 
gone  so  far  as  to  decree  a  Rate  to  be  made  to  repay  a  . 
Churchwarden  gone  out  of  office.  Expenses  which  had 
been  incurred  in  building  a  Poor  House.     If  the  Court 
will  thus  compel  a  Poor  Rate  to  be  made,  ct  fortiori,  it 
will,  if  necessary,  compel  a  Church  Rate.     In  French  v. 
Dear  (c),   Lord  Rosslt/n  questioned  the  Jurisdiction  of 
this  Court  to  direct  a  Poor  Rate  to  reimburse  a  former 
Churchwarden;  but  the  Counsel  in  the  Argument,  and 
his  Lordship   in  his  Judgment,   considered  a  Church 
Rate,  for  the  repair  of  the  Church,  as  capable  of  being 
decreed.    A  gross  Fraud  was  committed  in  resisting  the 
Rate,  and  the  Parties  to  the  Agreement  of  the  isth  of 
December  1812,  are  individuallyliable  to  remunerate 
the    Plaintiff.    The    present   Churchwardens   are   not 
Parties,  nor  was  it  necessary  they  should;  being  flue- 

{b)  3  P.  Wmg.  632.  (c)  5  Vcs.  547. 
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i8qo.  tuating  persons,  it  would  have  been  inconvenient  to  have 

'         "^        '  made  them  Parties;  and  in  Bradley  v.  Cooke  (d),  a  Case 

'Lakchestek  of  this  kind,  they  were  not  made  Parties,  and  no  objec- 

„^     '  tion  was  taken  on  that  mround.     If  the  Court  decrees  a 

JHOMPSON 

and  others        R^*c>   the   Churchwardens  might,    by  a  Supplemental 

Bill,  be  made  Parties.  The  object  of  the  Suit  is  either 
that  a  Rate  may  be  decreed,  or  that  the  Defendants 
may  individually  pay  what  is  due.  If  there  be  any  ob- 
jection to  the  Amount  claimed  to  be  due,  that  will  be  a 
pipper  subject  of  consideration  for  the  Master, 

Mr.  Heald,  Mn  Wray,  and  Mr.  Rolfe,  for  the 
Defendants : — 
By  the  41  Geo.  3,  c.  23,  s.  9,  Overseers  are  empowered 
to  make  Rate^  to  reimburse  preceding  Overseers ;  but 
the  Law  as  to  Churchwardens  remains  untouched. 
Churchwardens  may  make  Rates  for  the  reparation  of 
the  Church ;  but  if  they  choose  to  lay  out  Money  before 
a  Rate  has  been  made,  and  go  out  of  office,  they  must 
suffer  for  their  folly,  for  they  have  no  means  of  repaying 
themselves.  In  Blackbourn  v.  Webster,  the  Court  does 
not  appear  very  confident  of  the  effect  of  its  Decree  for 
a  Rate,  for  it  decrees  a  Rate,  or,  a  Sale  of  the  Land  on 
which  the  Workhouse  was  built.  In  Dawson  v.  Wil^ 
kmson  (e),  a  Sentence  having  been  given  in  the  Eccle- 
siastical Court  to  compel  the  then  Churchwardens  to 
make  a  Rate  to  reimburse  the  preceding  Churchwardens 
in  respect  of  Monies  expended  for  the  Parish,  the  Court 
of  King's  Bench  granted  a  Prohibition,  and  in  doing 
60,  followed  several  previous  Decisions  cited  in  that 
Case,  and  in  particular,  Tawney\  Case  (/ ) ;  the  reason 

(rf)  Free.  Chan.  42.  temp.  Hardwickc,38i,  2d  edit, 

(tf)  Andr.  Rep.  1 1 ;  &  S.  C.      by  Mr.  Lee. 
3  Lord  Raym.1009,  and  Gas.         (/>  2  Salk.  ^^. 
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being,  that  Churchwardens  are  not  obliged  to  expend 
any  Money  out  of  their  own  pockets.  In  that  Case,  *  >*  ' 
Chief  Justice  Holt  says,  "  We  cannot  order  the  Parish  Lanchesteb 
or  Overseers  by  a  Mandamus  to  make  a  Rate  to  raise 
Money  to  reimburse  an  Overseer."  In  the  Note  to 
Dawson  v.  Wilkinson,  several  Cases  are  cited :  The  King 
V.  The  Chapelwardens  of  Bradford  (g),  is  there  referred 
to;  in  which  Case,  Lord  Ellenborough  says,  "  The  regular 
way  is  for  the  Churchwardens  to  raise  the  Money  before- 
hand by  a  Rate  made  in  the  regular  form,  for  the  Repairs 
of  the  Church,  in  order  that  the  Money  may  be  paid  by 
the  existing  Inhabitants  at  the  time,  on  whom  the  burthen 
ought  properly  to  fall."  The  Plaintiff  is  without  remedy. 
Having  chosen  to  make  himself  responsible  before  a  Rate 
had  been  levied,  this  Court  cannot  reUeve  him;  it  has  not 
the  means  of  doing  so.  If  any  of  the  Parishioners  dis- 
approved of  the  Rate  as  informal  or  unnecessary,  they 
had  a  right  to  object  to  it;  they  had  reason  to  object, 
and  were  successful  in  their  objections;  they  incurred 
no  responsibiUty  on  that  account.  Where  Church- 
wardens have  properly  laid  out  Money,  they  ought  to 
be  repaid,  though  they  could  not  enforce  such  re- 
payment; but  if  this  Case  were  entered  into,  the  conduct 
of  the  Plaintiff  would  be  found  very  exceptionable,  and 
such  as  creates  no  moral  obligation  to  repay  him  the 
unnecessary  Expenses  he  has  occasioned. 

The  Vicb-Chancellor  : — 
A  Plaintiff  who  comes  into  this  Court  to  have  a  Church  i  pth  January. 
Rate  made  for  his  benefit,  necessarily  admits  that  his 
Case  is  such  that  he  has  no  Remedy  in  the  Courts  of 
ordinary  jurisdiction,  and  he  is  bound  to  make  out  a 
Special  Case,  entitling  him  to  equitable  Relief.  In  the 
Case  before  Loid  Ellenborough,  it  was  established  that 

ig)  12  East,  ssfi^ 
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Lanchester 
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Thompson 
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no  Church  Rate  can  be  legally  made  for  the  reimburse^ 
ment  of  a  Churchwarden,  because  that  would  be  to 
shift  the  burden  from  the  Parishioners  at  the  time,  to 
future  Parishioners.  The  Law  was  the  same  with  respect 
to  the  Poor  Rate,  until  a  late  Statute*  And  although 
the  Spiritual  Court  may  compel  a  Church  Rate  for  the 
purpose  of  Repair,  it  must  follow  the  Law,  and  cannot 
compel  a  Rate  for  reimbursement.  A  Court  of  Equity 
must  equally  follow  the  Law,  and  it  can  be  no  ground 
of  Relief  here,  that  a  Party  has  failed  to  use  l^gal 
diligence.  The  only  way  in  which  it  seems  possible 
for  the  Plaintiff  to  shape  a  Special  Case  for  equitable 
Relief,  is  to  say,  that  a  Vestry  having  authorized  him  to 
proceed  in  the  Repair,  without  a  previous  Rate,  it  is 
against  conscience  that  the  Parish  should  now  object 
to  him  the  illegality  of  that  Proceeding.  The  Vestry- 
can  be  said  to  represent  the  Parish  only  when  they  act 
legally ;  and  if  the  true  construction  of  the  Vestry  Order 
in  question,  is,  that  the  Plaintiff  might  proceed  without 
first  obtaining  a  Rate,  such  Order  was  illegal,  and 
could  create  no  Equity  against  the  Parish,  and  the 
utmost  effect  of  that  Order  upon  such  a  construction, 
would  be  to  raise  an  Equity  against  the  Individuals 
concurring  in  it,  upon  the  ground  that  they  ought  not 
to  be  excused  from  the  payment  of  their  proportion  of 
a  fair  Rate,  because  the  Plaintiff,  relying  upon  their 
Authority,  had  neglected  to  obtain  a  previous  Rate. 
If,  however,  such  an  Equity  could  be  maintained,  the 
Bill  is  not  framed  for  such  a  purpose,  nor  are  the  Per- 
sons concurring  in  that  Vestry  Order  made  Parties  to 
it.  Upon  these  principles,  the  Parishioners,  who  opposed 
the  making  of  a  new  Rate  for  the  Plaintiff,  were  well 
justified  both  at  Law  and  in  Equity;  but  if  it  were  pos- 
sible to  raise  an  Equity  against  the  Parishioners  who 
opposed  the  satisfaction  of  the  PlaintifTs  demand,  all 
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the  Parishioners  who  were  Parties  to  the  written  Agree- 
ment must  be  brought  before  the  Court,  and  not  two  or 
three  Individuals  only.  Where  it  is  attempted  to  pro- 
ceed against  two  or  three  Individuals,  as  representing 
a  numerous  Class,  it  must  be  alleged  that  the  Suit  is 
brought  against  them  in  that  character,  which  is  not 
the  case  here. 

Bill  dismissed,  with  Costs. 


'3 

1820. 

Lanchester 

Thompson 
and  others. 


KING  V.  NOEL. 

A  MOTION  had  been  made  in  this  Case,  in  the  last 
Term,  to  dismiss  the  Bill  for  want  of  Prosecution.  The 
Clerk  in  Court,  upon  being  applied  to,  some  days  after 
the  Motion,  for  his  Certificate  as  to  no  Proceedings, 
certified  the  last  Proceeding  before  the  Motion,  which 
took  place  more  than  three  Terms  previous,  and  then 
stated  a  further  Proceeding  two  days  subsequent  to  the 
Motion.  The  Registrar  objected  to  draw  up  the  Order 
on  this  Certificate;  and  upon  the  matter  being  men- 
tioned in  Court,  the  Vice-Chancellor,  after  consultation 
with  the  Registrar,  stated,  that  the  Clerk  in  Court  was 
bound  to  certify  explicitly  that  there  had  been  no  Pro- 
ceedings for  three  Terms  prior  to  the  day  of  Motion, 
but  that  this  Certificate  need  not  be  made  prior  to  the 
Motion  (a) ;  and  that  he  ought  not  in  his  Certificate  to 
refer  to  any  Proceeding  subsequent  to  the  Motion. 

(a)  WiUs  V.  Pughf  10  Ves.      is  Ves.  465 ;  and  see  1  Ves. 
402.     M'Mahon  v.  Sisson,     &  Bea.  368. 


20th  January. 

On  a  Motion 
to  dismiss  Jbr 
Koant  of  Prose* 
cution^the  Clerk 
in  Court,  in  his 
Certificate  as 
to  Proceedings 
in  the  Cause, 
(tohich  may  be 
obtained  after 
the  Motion  is 
made,)  must  not 
state  any  Pro- 
ceedings subse- 
quent to  the 
Motion. 
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i8ao. 

COUPLAND  and  others  v.  BRADOCK. 


•8  ist  January* 

After  an  Order  A  MOTION  was  made  to  dischai^e  an  Order  in  this 

io  elect  tahether  Cause  for  leave  to  file  Exceptions  nunc  pro  tunc,  as 

the  Plaintif  irregularly  obtained. 
tjoUl  proceed 

in  Eouity  or  at 

Law  thePlain*     '^^  Defendant  put  in  his  Answer  on  the  1 8th  September 

iiffcannotf  on  a  ^^IQ,  and  after  the  expiration  of  eight  days  in  Michaelmas 
Motionofcourse,  Term,  viz.  on  the  ninth  day  of  the  Term,  15th  November 
mooejbr  leave  to  1819,  obtained  an  Order  "  That  the  Plaintiffs,  their  Clerk 
Jik  Exeeptionst  {^  Court,  and  Attorney  at  Law,  having  Notice  thei'eof, 
nmic  pro  tunc,    ^^^^j  ^^j^  ^jg^^  ^^^^  ^jf^  g^^j^  Notice,  make  their 

.  ,  ^    ,.     election  in  wUch  Court  they  would  proceed :   and  if 
o  tpeckd  Applt'  ''  ^ 

cation  Ihr  that  ^®  Plaintiffs  should  elect  to  proceed  in  this  Court,  then 
purposcf  and  for  ^^^  Proceedings  at  Law  were  thereby  stayed  by  In- 
an  Order  to  sus-  junction,  but  if  the  Plaintiffs  should  elect  to  proceed  at 
pendihe  Election  Law,  or  in  default  of  such  election  by  the  time  afore- 
untUtheExcep-  g^id,  then  the  Plaintiffs  Bill  was  from  thenceforth  to 
^^^-    ^'''"       stand  (hsmissed  out  of  this  Court,  with  Costs,  to  be 

taxed  by  the  Master.^  This  Order  was  left  with  the 
Registrar  to  be  drawn  up,  but  owing  to  the  press  of 
business  could  not  be  obtained  until  the  22d  December, 
and  was  not  passed  and  entered  until  the  24th,  on  which 
tlay  it  was  served  on  the  Clerk  in  Court  of  the  Plaintiff, 
and  on  his  Attorney  at  Law.  The  Registrar's  Office 
closed  on  the  24th  December,  and  did  not  open  until  the 
7th  of  January  1820.  On  the  3d  of  that  same  January, 
the  Defendant's  Attorney  was  served  with  a  Notice 
dated  ist  January  1820,  signed  by  the  Plaintiffs  Attor- 
ney, stating  that  Exceptions  had  been  taken  to  the 
Answer,  and  that  the  Order  for  hberty  to  file  them 
would  be  served  as  soon  as  the  Offices  opened;    to 
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wbich  the  Defendant's  Solicitor  replied  that  he  consi- 
dered the  Plaintiff's  Bill  as  dismissed,  with  Costs^  to  be 
taxed,  under  the  Order  of  the  15th  November  i8ig. 

On  the  loth  January  1820,  the  Order  for  liberty  to 
file  Exceptions  nunc  pro  ttmc  was  served* 

Mr:  Agar,  and  Mr.  Duckworth,  in  support  of  the 
Motion : — 
The  Order  was,  that  in  default  of  an  election  within 
eight  days,  the  Bill  should  be  dismissed,  with  Costs,  to 
be  taxed.  No  election  was  made  within  the  eight  days. 
The  Bill  therefore  stands  dismissed.  The  Order  refer- 
ring the  Exceptions  nunc  pro  tunCj  was  not  served  until 
some  days  after  the  expiration  of  the  eight  days,  within 
which  the  Party  was  to  elect. 

Mr.  Bell,  contra : — • 
A  Plaintiff  cannot  be  put  to  an  election  until  the 
time  for  excepting  to  the  Answer  has  expired  (a).  The 
question  then  is,  if  Exceptions  to  the  Answer  nunc  pro 
tunc  are  filed  before  the  expiration  of  eight  days,  with- 
in which  the  election  is  ordered  to  be  made,  that  is  a 
sufficient  ground  to  stay  the  election,  until  the  Excep- 
tions are  answered?  In  the  Case  of  Injunctions,  Ex- 
ceptions to  the  Answer  are  a  sufficient  Answer  to  a 
Motion  to  dissolve  the  Injunction.  In  fact,  we  could 
not  elect  within  the  eight  days,  because  the  Office  was 
not  open.  If  Exceptions  are  taken  before  an  applica- 
tion for  an  Order  to  elect,  the  Order  cannot  be  obtained 
until  the  Exceptions  are  answered ;  and  if  after  an  Order 
to  elect.  Exceptions  are  taken,  it  seems  upon  principle, 
that  the  taking  Exceptions  suspends  the  Order  to  elect 
until  the  Exceptions  are  answered. 

(a)  See  Brotone  v.  Poyntz^  ante^  vol.  iii.  p.  14. 


15 

1820. 

COUPLAKD 

and  others 
Bradock. 
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1820. 

COVPLAND 

and  others 

V. 

Bradock. 


The  Vice-Chancellor: — 
A  Party  is  certainly  entitled  to  a  full  Answer  before 
he  can  be  compelled  to  elect;   but  if  no  Exceptions 
are  taken  to  the  Answer  \*'ithin  eight  days  after  it  is  put 
in,  it  is  to  be  assumed,  that  the  Plaintiff  is  satisfied 
with  the  Answer ;  the  Defendant  may  then  move,  that 
the  Plaintiff  may  be  put  to  his  election,  and  the  Plain- 
tiff cannot  afterwards  suspend  the  Order  of  election, 
by  moving  as  of  course,  within  the  eight  days,  for  leave  to 
file  Exceptions  nunc  pro  tunc.    In  such  case,  he  should 
make  a  special  application  to  suspend  the  Order  for  an 
election*    The  Order  for  leave  to  file  Exceptions  futnc 
pr0  tunc  must  be  discharged,  with  Costs ;   but  let  the 
Order  to  elect  be   suspended,  until   the  first  day    of 
Motions  in  Term,  with  Uberty  for  the  Plaintiff  to  make 
such  application  on  that  day,  for  leave  to  file  Excep- 
tions, as  he  may  be  advised. 


Same  day. 

Production  t^ 
a  Deedf  which 
dcitro^sthe 
Defendant's 
Titkf  refused. 


SAMPSON  V.  SWETTENHAM. 

J\1R.  PARKER  moved  for  the  production  of  a  Deed 
referred  to  in  the  Defendant's  Answer,  upon  which  he 
founded  his  Title. 

Mr.  Bell,  contra. 

The  Vice-Chancellor  : — 
The  Plaintiff  is  entitled  to  the  production  of  a  Deed 
which  sustains  his  Title,  but  he  has  no  right  to  the  pro- 
duction of  a  Deed  which  is  ncA  connected  with  his  Title, 
and  which  gives  Title  to  the  Defendant. 


Motion  refused. 
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HAWKES  V.  BARRETT  and  another :  i8ao. 

WILLIAMS  V.  BARRETT  and  another.  '        "*      ^ 

34th  January. 

A  MOTION  was  made,  that  the  Proceedings  in  the  There  being  two 

second  Cause  might  be  stayed,  or  that  Hawkes,  the  ^"*^'  ^^  ^^^ 

Plaintiff  in  the  first  Cause,  might  be  let  in  to  prosecute     ^^^  ^' 

the  second  Cause  on  behalf  of  herself  and  the  other  .^^„..'     /.^  ' 

secutum  of  the 

Creditors  and  Legatees  of  E.  B.  deceased.      On  the  ^^st  Suit  vxu 
15th  November  1819,  Mrs.  J7a«;Ae5  filed  her  Bill  against  under  the  dr- 
Barrett  and  Cannon,  as  Executors  of  Hawkes,  deceased,  cumstances, 
for  the  usual  Accounts :    she  was  both  Creditor  and  '^^y^d,  ond  the 
Legatee.    On  the  30th  November,  the  Defendant  ap-  P^^^^utian  of 

peared  to  that  Suit,  and  took  an  Order  for  time ;  and  ^,  *^  . 

^  'the  second  Suit 

on  the  15th  December  Williams  filed  her  Bill,  as  her  Cre-  ,^.    '^^„  -    . , 

^  '  was  given  to  the 

ditor,  against  the  same  Defendants.    To  this  Bill,  an  PUmtiffin  the 

amicable  one,  the  Defendants  immediately  put  in  their  ^r^^  Suit. 
Answer.  On  the  22d  December  the  Cause  was  set  down, 
and  a  Decree  taken.  One  of  the  Executors,  Barrett, 
was  also  Residuary  Legatee,  and  the  Decree  dii*ected 
an  Account  of  the  Legacies,  and  to  ascertain  the  resi- 
due, and  was  so  taken  at  his  instance.  The  other  Exe- 
cutor, Cannon,  was  the  Solicitor  lK>th  for  the  Plaintiff 
and  Defendants  in  the  second  Cause.  Mr.  Lwat,  on  the 
Motion,  urged  the  impropriety  of  the  same  Solicitor 
acting  both  for  Plaintiff  and  Defendant,  more  especially 
as  such  Solicitor  was  one  of  the  Executors,  and  there- 
fore an  accounting  Party.  He  submitted,  the  second 
Cause  ought  not  to  be  allowed  to  proceed ;  or  that  if 
the  second  Cause  proceeded,  the  Plaintiff  in  the  first, 
ought  to  have  the  management  of  it. 
Vol.  V.  C 


]8 


iSso. 


HilWKKS 

v. 

Barrett 

jndanodier. 
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Mr.  £ofe,  eomira,  contended,  dot  die  Coot  looked 
faTOorsbly  to  the  Executor  in  these  kind  of  SoHs,  in 
order  to  give  him  a  proCectiTe  Decree,  as  eailj  as 
possible ;  that  if  there  were  any  impiDprietj,  the  Court 
would  fitften  upon  that,  hot  not  upon  the 
stance  of  the  same  person  being  Sob 
Causes. 


The  Fiice-Cia»ce&r  made 
ceedingsin  the  first  Cause, 
in  that  Cause,  the 
second;  and  directed  the 
be  paid  out  of  the  Estate. 


an  Older  to  stay  the 

and  to  gire  to  the  Plaintiff 

of  die  Decree  in  the 

Costs  in  the  fint  Gaue  to 


iSoo. 

3ist  January. 

Dewmrrer  fiet 
io  a  BOlrf  Dis- 
covtfy  wttrtijfy 
wdeUf  irnddof 

temded^  aOeged 


CARDALE  r.  WATKIKS. 

A  BILL  was  filed  merdy  fiir  a  Discoreiy,  but  stated 
no  purpose  for  which  the  DiscoTery  was  sought.  A 
Demurrer  was  put  in,  and  allowed;  the  Vkt-CimceUot 
observing,  that  a  Court  of  Equity  does  not  compel  Dia- 
Gorery  far  the  mere  gratification  of  curiosity,  but  in  aid 
of  some  other  proceeding  either  poiding  or  intended* 
and  that  there  must  be  Allegations  to  that  effect 

Mr*  Koe,  for  the  Demurrer. 
Mr.  Hatm,  tMtra. 
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HOW  V.  BEST  and  HASE. 

doth  January. 

IN  this  Case,  an  Officer  of  the  Bank  of  England  was      Demurrer  by 
made  a  Party  for  the  purpose  of  discovery  as  to  the  ^  Officer  of  the 
times  when  Stock  in  question  in  the  Cause  had  been  (uuwed^ 

transfened.  ^  *^,^ 

that  as  to  the 
DUcacery  sought 
He  demurred  to  the  Bill,  and  ihe   Vice-chancellor  from  him  he  xoas 

allowed  the  Demurrer,  stating,  that  the  Officer  was  in  merely  a  Witness, 

this  case  merely  a  Witness. 


ATKINS  t?.  PALMER.  .     ^^^-    , 

Y  4th  February. 

IN  this  Case  a  Bill  had  been  filed  for  a  Commission  to      ^y^^  ^  q^^^ 

examine  Witnesses  abroad^  in  aid  of  a  Trial  at  Law,  mission  sent 

and  a  Commission  had  been  sent  out  accordingly,  but  the  abroad  for  the 

Witness  had  returned  to  England  before  the  Commis*  Examination  of 

sion  had  reached  its  destination,  and  the  present  appli-  ^^'*^'<^»  ^ 

cation  was  to  examine  the  Witness  de  bene  esse,  in  aid  of  ,.  *'!lf*''  .-^^ 
^,    _,  .  ,       -  -  ,    ,      ,  ,  *«^  CommtssiOH 

the  Tnal  at  Law,  upon  the  ground,  that  he  was  about  to  ^^  reached  its 

leave  the  Country  again  before  the  Trial  could  be  had.      destination,  re* 

tumedto  Eng- 
The  Vice-Chancellor  observed,  that  this  was  a  dif-  land,  and  a 

ferent  relief,  and  that  the  Bill  must  be  amended.  Motion  was  made 

to  examine  him. 
Motion  refused.      de  bene  esse, 

but  refused;  and 
heldf  thaf  the  Bill  must  be  amended. 


C  t 
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1890. 

-'^ '  RIGBY  V.  EDWARDS. 


4th  Februaiy. 

Jtem  in  a  So-  Ju  thjg  Cage,  an  Older  had  been  obtained  by  tbe 

Ucito^sBiUnert  pjaintiff,  for  the  Taxation  of  his  Solidtor'a  BiU,  which, 

chw£fd  to  the 

Pia  i'/F'      .     amongst  other  things,  contained  a  set  of  Items  which 

ipect  of  the  Df  ^®^  charged  to  the  Plaintiff,  upon  the  ground,  that 
fonce  of  a  third  though  they  respected  the  Defence  of  a  third  Person  in 
Person^  at  tie  an  Action  to  which  the  Plaintiff  was  no  Party,  yet 
PlaiMt(fi'i  re-  .^hg  Solicitor  was  employed  in  such  Defence  by  the 
t11%   '  '  Plaintiff,  and  not  by  the  Defendant  himself.    The  Mas- 

did  at  Ami)  tkni  ^^^  heing  of  Opinion,  that  the  SoUcitor  had  not  estab- 
he  was  employed  ^^^^^  A®  ^^^^  ^^*  ^^  ^^  employed  in  such  Defence  by 
in  suck  Defence  the  Plaintiff,  struck  out  those  Items ;  and  the  question 
by  the  Plaintiff  was.  Whether  the  amount  of  the  Items  so  struck  out, 
and  the  Items  ^^as  to  be  computed  among  the  Deductions,  for  the 
were  struck  out ;  purpQg^  of  determining  upon  whom  the  Costs  of  Taxa- 

.  r^  *  tion  were  to   fall? — For  the  SoUcitor,  was  cited,  the 

such  Items  were  .  1    1 «      » 

t6  he  computed     ^^^^  ^^  White  V.  Milner(a\  Where  it  was  held,  that 

among  the  De-  ^  ^^m  deducted  in  respect  of  the  Attorney  not  proving 
dmctions^  for  the  the  undertaking  of  the  Plaintiff  to  pay  a  Bill  of  Costs 
purpose  of  c/c-  due  to  him  from  a  third  Person,  was  not  to  be  com* 
''ZT"^*^^^  puted  as  a  Deduction  for  the  purpose  of  the  Costs 
f  tkeT  r  ^^  Taxation. — ^The  Case  stood  over,  in  order  that  the 
uere  to  fall.       Practice  might  be  inquired  into,  and  on  this  day,  the 

Vice-Chancellor  stated,  that  he  had  received  a  Certifi- 
cate from  the  most  experienced  Clerks  in  Court,  and 
that  they  were  of  opinion,  that  Sums  deducted  in  re- 
spect of  business  done  for  a  third  Person  at  the  alleged 
retainer  of  the  Client,  but  the  Authority  not  proved,  were 
always  computed  as  Deductions  in  the  question  of  Costs 

(a)  3  Hen.  Bl.  357- 
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of  Taxation.  The  Vice-Chancelhr  further  stated,  that 
the  principle  appeared  to  be,  that  whenever  Items  in  a 
Bill  of  Costs  would  be  properly  taxable  if  the  facts 
alleged  by  the  Solicitor  were  true,  and  the  items  were 
deducted  because  he  had  not  established  those  facts, 
the  amount  would  reckon  as  a  Deduction  in  the  question 
of  Costs  of  Taxation*  That  in  the  Case  in  Blackstone, 
the  Items  would  not  have  been  taxable  between  the 
Solicitor  and  Client,  assuming  the  statement  of  the 
SoUeitor  to  be  true,  because  there  the  Client  was  only 
alleged  to  be  a  Surety  for  the  payment  of  the  Bill, 
which  could  not  be  taxed  behind  tiie  back  of  the  Prin?- 
cipal* 


2^1- 


i8ao. 


RiGBT 

v. 
Ebwaros. 


ELLIS  V.  KINO; 

The  Defendant  set-down  the  Causey  and  Uie  Solici-  5^  Ft^braary, 

tor  for  the  Plaintiff  undertook  to  appear,  without  having 

a  Subpoam,  to  hear  Judgment.  When  the  Cause  came  on^ 

the  Plaintiff  did  not  appear.    The  Fke-^ChanceUor  held, 

the  Bill  could  not  be  dismissed  for  want  of  an  Affidavit 

that  a  Subpcma  to  hear  Judgment  had  been  served  on 

the  Plaintiff,  and  that  the  Cause  could  only  be  struck 

out  of  the  Paper ;  but  said,  that  on  an  application  for 

that  purpose,  the  Solicitor  for  the  Plaintiff  would  be 

made  to  pay  the  Costs  occasioned, by  his  default  of 

appearance. 


o  3 
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5th  February. 

Testator  be- 
queathed 400  /• 
to  Trustees,  to 


JAMES  BELL,  JOHN  BELL,  and  SARAH  BELL 
Spinster    ••.•...-•    Plaintifis ; 

and 
THOMAS  COLEMAN Defendant 


Thomas  COLEMANhy  his  WiU,  aoth  June  1783, 
gave  to  his  two  Sons,  Hiomas  Coleman,  the  Defendant, 
ffljf  the  Interest  and  Henry  Coleman,  and  to  Joseph  Cook,  400/.  in  Trust 
to  his  Daughter,  ^^^  ^      ^^  ^j^^  Survivor,  his  Executors  or  Admini- 

>.    .       ,        '  strators,  should  place  the  same  out  at  Interest,  on  Gk>- 
for  her  sole  use  ^     ,  «         .  .  ,1  it 

dww  her  life      v©"^™^^'^*  or  Real  Securities^  and  pay  the  annual  Interest 

and  then  to  pay  ^^^  Proceeds  unto  his  Daughter,  Sarah  Bell,  (since 

the  same  to  her  deceased),  then  the  Wife  of  the  Plaintiff,  John  Bell,  for 

Husband  for  his  her  life,  for  her  separate  use,  and  after  her  death,  upon 

Hfef  end  after  fmther  Trust,  to  apply  such  Literest  and  Proceeds  unto 

ae%1il2dto  *^  P*^^'  •^^'^  ^^»  ^^^  *"»  ^®'  ^^  ^^'  ^^^  ^®- 
their  Children  on  ^^^*^*®»  ^  ^PP^J  the  400/.  and  the  Interest  thereof  and 
attaining  si.  thereon  to  arise  from  the  death  of  the  Plaintiff,  unto 
It  appeared  by  &nd  amongst  all  and  every  the  Children  of  Sarah  Bell* 
Emdence,that  thi  that  should  be  living  at  her  death,  equally  to  be  di« 
Testator  after^     vided  between  them,  to  be  paid  as  they  should  attain 

twenty-one;  and  if  only  one  Child,  the  whole  to  such 

Child  at  twenty-one* 


wards  advanced 
lOoL  to  the 
Husband  of  his 
Daughter,  and 
that  he  gave  a 
Recent  for  the 


The  Testator  died  in  June  I789,  leaving  him  SQrviv*« 
ing   Sarah  Bell,  his   Daughter,  and   also   her  three 


same,  expressing 

it  to  be  as  part  of  the  portion  of  his  Wife ;  and  the  Testator  indosed  the 
Receipt,  together  with  his  (Fill,  in  an  Envelope ;  and  that  since  the  Wif^s 
death  the  Husband  had  received  only  Interest  on  300  L  for  many  years.  Held, 
that  the  ,Gifi  of  the  loo  /«  was  not  an  ademption,  pro  tantOi  of  the  Legacy 
by  the  fVUl. 


Coleman. 


CASES  IN  CHANCERY. 

Children^  yiz.  James  Bellt  the  yoimgeri  (since  deceased^) 

and  the  Plaintiffs,  John  Bell,  and  Sarah  Bell,  Spinster. 

Bell 

The  Testator^s  Assets  were  more  than  sufficient  for  •^^  otherii 
ihe  payment  of  his  Debts,  Funeral  Expenses,  and  Lega- 
cies. Sarah  Bell,  the  Mother,  died  igth  December 
1794,  leaving  her  surviving  her  Husband  the  Plaintiff, 
James  Bell,  and  also  her  Children,  James  Bell,  the 
younger  (since  deceased),  and  the  Plaintiffs,  John  Bell 
and  Sarah  Bell,  her  only  Children. 

James  Bell,  the  Father,  administered  to  his  Son 
James  Bell.  A  Bill  was  filed  by  the  Plaintiffs  against 
the  Defendant  as  surviving  Executor  and  Trustee,  stat- 
ing the  foregoing  facts,  and  insisting  that  the  Sum  of 
400/.  ought  to  be  invested  for  their  benefit,  and  the  In- 
terest paid  to  the  Plaintiff,  James  Bell,  during  his  life ; 
and  the  Prayer  of  the  Bill  was  accordingly,  and  for  the 
usual  Accounts. 

The  Defendant,  by  his  Answer,  stated,  that  after  the 
execution  of  the  WUl,  the  Testator  paid  to  the  Plaintiff, 
James  Bell,  the  Sum  of  100/.  in  part  satisfaction  of  the 
Legacy  of  400/.  and  submitted  that  the  same  was  an 
ademption,  pro  tanio,  of  the  Legacy,  and  that  he  was  not 
bound  to  pay  morti  than  300/.  Uie  Interest  wheieof,  at 
five  per  cent,  had  been  paid  to  tVe  Plaintiff,  James 
Bell,  since  the  decease  of  his  Wife,  until  October  1817; 
and  that  he  had  invested  300 /•  in  the  purchase  of 
Three  per  cent.  Consols,  and  had  offered  to  make  a 
declaration  of  the  Trusts  of  the  same.  The  Defend- 
ant went  into  Evidence,  and  proved  a  Receipt  given  by 
the  Plaintiff,  James  Bell,  to  the  Testator,  bearing  date 
the  3d  August  1786,  whereby  he  acknowledged  to  have 
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1820.  received  100/.  part  of  the  Portion  of  his  Wife.     The 

'        ^        '     Receipts  by  James  Bell,  the  Plaintiff,  in  respect  of  In- 

^^^^  terest  at  five  per  cent  on  300/.  since  his  Wife's  death, 

^'^      were  proved.  There  was  also  Evidence  in  the  Cause,  that 

CoLEMAK       •Mii'y  Bates,  a  Servant  of  the  Testator,  who  had  since 

become  incapable  of  giving  Evidence^  being  imbecile  of 
mind,  informed  the  Witness,  that  the  Receipt  for  100/. 
given  by  the  Plaintiff,  James  Bell,  to  the  Testator,  was 
found  in  an  envelope,  under  seal,   together  with    the 
WiU. 

Mr.  Heald,  and  Mr.  ■  for  the  Plaintiffs. 

Mr.  Bell,  and  Mr.  TwUs,  for  the  Defendant. 

The  Vicb-Chancellor  : — 

Prima  facie  this  advance  to  the  Husband  is  not  a 
satisfaction^  pro  tanto,  of  the  Legacy  given  by  the  Will 
to  the  Testator's  Daughter^  because  the  nature  of  the 
Gift  is  different  from  the  Legacy,  which  is  to  the  Wife  for 
life,  then  to  her  Husband  for  life,  and  afterwards  to  the 
Children.    Evidence,  however,  is  admissible,  to  prove 
that  it  was  meant  to  be  a  satisfaction,  pro  tanto;  but 
the    Evidence    in  this   Case   does    not    satisfactorily 
establish  that  intention.    The  Receipt,  it  is  true,  is  for 
100/.  part  of  the  Portion  of  his  Wife,  but  it  does  not 
appear  that  the  Husband  had  at  that  time  any  know- 
ledge of  the  Legacy;  and  any  advance  which  a  Father 
makes  to  his  Daughter  may  well  be  called  a  part  of 
her  Portion,  and  be  consistent  with  an  intention  that 
the  Legacy  given  by  the  Will  should  not  be  disturbed. 
The  circumstance  of  the  Receipt  being  inclosed  with 
the  Will  affords  no  certain  conclusion.    In  Thellusson's 
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Case  (a),  there  was  decisive  Evidence  that  the  Testator 
intended  that  the  India  Stock  given  in  his  life-time 
should  be  considered  as  part  satisfaction  of  the  Legacy 
which  he  had  bequeathed  to  his  Daughter  and  her 
Children  by  his  WilL — Let  the  Defendant  transfer  into 
Court  the  300/.  invested  in  3  per  cent.  Consols,  to- 
geUier  with  looZ.  in  addition,  and  account  for  the 
Interest  at  4  per  cent,  due  from  the  death  of  the  Plain- 
tiflTs  Wife,  (during  whose  Ufe  tiie  Interest  was  regularly 
paid),  taking  Credit  for  the  Sums  paid  already  by  way 
of  Interest,  together  with  Costs. 

(a)  Ante,  vol.  iv.  p.  420. 
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FITZGERALD  v.  JERVOISE  and  others. 

11  &  31  Feb. 
JANE  JOYE   bequeathed   to  Sir  J.   Pocock,    and      Devise  of  an 

George  Burky,  the  sum  of  3,000/.  upon  Trust  to  in->  Estate  to  Trusr 

vest  the  same  in  the  Funds,  or  at  Interest  upon  Govern-  tees^  to  sell  the 

ment  or  Real    Securities,    and  to  pay  the  Interest,  *^»  without 

Dividends   or   annual  Produce,   to  her   Niece  Mary-y^^^  ^^'^ 

Fitzgerald  during  her  life,  for  her  sole  and  ^^V^'^^^  og^^fQ^^^liJ 

use;  and  after  her  decease,  to  pay  the  same  to  Frances  interest  on  the 

Purcell  during  her  life,  for  her  sole  and  separate  use ;  Monies  to  arise 

and  after  her  decease,  to  pay  and  assign  the  Trust-  ^  l^  Sale  to 

Monies,  Stock  and  Securities,  and  the  Interest,  Divi-  l^^^  of  the 

dends  and  annual  Produce,  unto  and  among  all  and  wJorufe^ 

and  then  oner* 

The  Estates  continued  unsold^  and  the  Plaintiffs  as  the  Heir  at  Law 

claimed  the  Rents  and  Profits  of  the  Estate  for  the  first  year  after  the 

death  of  the  Testatrix^  as  being  undisposed  of;  and  held,  that  he  was  entitled 

to  the  same. 
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eT€»y  the  Child'and  Children  of  Frances  Purcell,  equaUy 
tabe  divided  amongst  them^  at  the  ages>  and  with  such 
benefit  of  sunrirotBhip  as  therein   mentioned.      The 
Testatrix  gave  also  the  farther  sum  of  1,000/.  to  invest 
the  same  on  Government  or  Real  Securities^  in  Trust  to 
pay  the  Dividends,  &c.  to  the  said  Francti  Purcell 
during  her  life,  for  her  sole  and  separate  use ;  and  after 
her  decease,  to  stand  possessed  of  the  1,000/.  and  the 
Stocks,  &c*  in  which  the  same  were  invested,  and  the 
Interest,  Dividends,  &c.  in  Trust  for  the  Child  or 
Children  of  the  said  Frances  Purcell,  in  the  same  manner 
as  directed  as  to  the  3,000/.  Legacy.    The  Testatrix 
also  gave  and  devised  unto   G.  P.  Jervoise,   Gilbert 
Knowler,  Charles  Berkley,  and  G.  Burley,  their  Heirs 
and  Assigns,  all  that  her  Castle  and  Manor  of  Benne- 
Jield,  in  the  County  of  Northampton,  and  all  the  Rectory 
and  Advowson  of  Bennefield,  and  other  Estates,  parti- 
cularized in  the  Will,  to  hold  the  same,  subject  to  the 
life  Estate  of  Dame  Anne  Pocock  therein,  to  the  use  of 
the  said  Trustees,  their  Heirs  and  Assigns,  upon  Trust, 
with  all  convenient  speed  after  the  death  of  the  said 
Dame  Anne  Pocock,  to  sell  the  same  either  entirely,  or  in 
parcels,  and  out  of  the  Monies  arising  from  such  Sale,  to 
pay  unto  Sir  J.  Pocock  and  G.  Burley,  the  sum  of 
i5>ooo/.  with  Interest  for  the  same  after  the  rate  of 
5  per  cent,  from  the  decease  of  Dame  Anne  Pocock, 
and  that  the  same  should  be  laid  out  in  the  Public 
Stock  or  Funds,  or  on  Real  Securities,  and  the  Interest 
8Cc.  paid  to  the  said  Frances  Purcell  for  her  sole  and 
separate  use  in  the  manner  therein  menticmed,  and  after 
her  death  to  stand  possessed  of  the  said  15,000/.  and 
the  Stocks,  Funds  and  Securities  on  which  the  same 
should  be  invested,  and  the  Interest,  &c.  upon  such 
Trusts,  for  the  benefit  of  the  Child  and  Children  of  said 
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Urances  Purcell  as  were  expressed  as  to  the  before-men- 
tioned Legacy  of  i»ooo/.;  and  if  no  Child  of  IVoficei 
Purcell  should  become  entitled,  in  Trust  for  the  Plain- 
tiff, his  Executors  and  Administrators;  and  aft^ 
directing  the  Trustees  to  pay,  out  of  the  Monies  arising 
from  such  Sale  as  aforesaid,  some  other  Legacies,  with 
Interest  at  5  per  cent  from  the  decease  of  Dame  Anne 
Pocock,  the  Testatrix  gave  all  the  residt^e  and  surplus 
which  should  remain  of  the  Money  to  be  produced  by 
the  said  Sale  or  Sales,  upon  Trust  to  lay  out  and  invest 
the  same  in  their  names,  in  tke  purchase  of  Public 
Stocks  or  Funds,  or  Government  or  Heal  Securities, 
and  pay  the  Interest,  &c.  to  Plaintiff  and  his  Assigns 
for  his  life,  and  after  his  decease,  to  pay,  transfer  and 
assign  the  Trust-Monies,  &c.  unto  and  among  all  and 
every  the  Children  i^d  Child  of  the  Plaintiff,  be- 
gotten or  to  be  b^^tten,  equally  to  be  divided  amongst 
them,  in  the  manner  hienttoned  in  the  Will ;  wA  in  case 
Plaintiff  ahould  have  no  ChUd,  upon  Trust,  during 
the  life  of  the  said  Mary  Fitzgerald,  to  pay  the  *  In- 
terest and  annual  Produce  df  the  said  Trust-Monies,  &c. 
for  the  separate  use  of  the  said  France^  Purcell,  in  man- 
ner therein  mentioned ;  and  after  her  decease,  to  stand 
possessed  of  the  surplus  or  residue  of  the  Money  to 
arise  by  the  Sale  of  the  said  real  Estates,  and  the 
Stocks,  &c.  in  Trust  for  the  Children  or  Child  of  said 
Franca  Purcell,  in  the  same  manner  as  before  expressed 
as  to  the  Legacies  of  i»ooo£>  and  15,000/.;  and  if  no 
Child  should  become  entitled,  in  Trust  for  such  Per- 
son or  Persons  as  would  be  entitled  under  the  Statutes 
made  for  the  distribution  of  Intestates  Effects^  at  the 
decease  of  the  said  Frances  Purcell,  to  her  personal 
Estate,  if  she  had  died  intestate,  and  without  having 
been  married. 
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iSso.  'I^e  BiU  then  stated,  that  the  Testatrix  died  30th  No> 

^ '     vember  1810,  and  that  Dame  Anne  Pocock  died  on  the 

Fitzgerald    gth  July  1818,  and  thereupon  the  Trustees  entered  into 
^  possession  of  the  Estate  devised  to  them,  and  retained 

,.  ^  Ae  Rents  and  Profits  which  accrued  in  Ae  first  year 

after  the  death  of  Dame  Anne  Poeock,  ending  on  the 
6th  July  i8ig,  which  amounted  to  3,152/.  15s.  6d. 
and  that  the  Trustees  had  not  yet  sold  any  part  of  the 
said  Estates  and  Premises : — That  the  Plaintiff  had  at 
present  no  Child,  and  that  Frances  Purcett  had  eight 
Children,  all  Infants.  The  Prayer  of  the  Bill  was  for  an 
Account  of  the  Rents  and  Profits  of  the  Estate  devised 
to  the  Trustees,  and  which  had  accrued  in  and  for  the 
first  year  since  the  decease  of  the  said  Dame  Anne 
Pocock,  and  of  the  outgoings ;  and  that  tiie  clear  Rents 
and  Profits  of  the  said  Estates  which  had  accrued  in  and 
for  the  first  year,  since  the  decease  of  the  said  Dame  Anne 
Pocock,  might  be  decreed  to  be  paid  to  the  Plaintiff. 

The  question  was.  Whether,  according  to  the  true 
construction  of  the  Will,  the  clear  Rents  and  Profits 
of  the  Estates  which  accrued  in  the  first  year  after  the 
decease  of  Dame  Anne  Pocock,  after  paying  the  Interest 
of  the  15,000/.  were  to  be  considered  as  part  of  the 
Capital  of  the  said  Trust  Estate,  or  belonged  to«  the 
Plaintiff? 

Mr.  Heald,  and  Mr.  Treslove,  for  the  Plaintiff,  con- 
tended, that  he  was  entitled  under  the  Will  to  the  clear 
Rents  of  the  Estates  which  accrued  in  the  first  year 
after  the  death  of  the  Testatrix;  and  they  cited  SUwell 
r.  Barnard  (a). 

(fl)  6  Ves.  5«o. 
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'  Mr.  Hartf  and  Mr.  Barber,  for  the  Defendants,  in* 
sisted,  that  the  Rents  and  Profits  of  the,  Estate  formed 
part  of  the  Capital  of  the  Trust  Estate,  to  be  invested 
together  with  the  clear  residue  or  surplus  of  the 
Monies  to  arise  from  the  sale  of  the  Estates,  and  that  the 
Plaintiff  was  entitled  only  to  the  Dividends  or  Interest 
of  the  Money ;  and  they  cited  Stewart  v.  Bruyere  (6). 
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The  Vice-Chancelloh  : — 
This  Testatrix  has  directed  her  Trustees  to  sell  the 
Estate  in  question,  with  all  convenient  speed  after  the 
death  of  Lady  Pocock,  and  out  of  the  Monies  to  arise 
from  the  Sale>  she  gives  certain  Legacies,  with  Interest 
from  Lady  Pococ/fs  dea^,  and  the  residue  of  the  Monies 
she  directs  to  be  invested  for  the  benefit  of  the  Plaintiff 
for  his  life,  with  Remainder  to  his  Children.  The  Sale 
having  been  delayed  by  the  Trustees,  the  question  is. 
At  what  time  is  the  life  Interest  of  the  Plaintiff  to  com- 
mence ?  PrimA  facie,  a  Court  of  Equity  considers  that 
to  have  been  done  which  ought  to  have  been  done ;  and 
a  direction  to  sell  a  real  Estate  with  all  convenient  speed 
after  Lady  Pocock*s  death,  is  prim&  facie  a  direction  for 
an  immediate  Sale.  Here  the  circumstances  are  evi- 
dence that  such  was  the  actual  intention.  This  Testatrix 
had  not  in  her  contemplation  that  .intermediate  Rents 
could  arise.  She  has  directed  Interest,  from  Lady 
Pocock*B  death,  on  the  Legacies,  to  be  paid,  not  out  of 
the  Rents,  but  out  of  the  Trust-Monies;  and  it  is  a 
reasonable  inference,  that  as  those  who  take  interests 
for  life  in  part  of  the  produce  of  the  Sale,  take  ex- 
pressly firom  the  death  of  Lady  Pocock,  se  the  Testatrix 
intended  that  the  Plaintiff,  who  takes  for  life  the  residue 
of  the  produce  of  the  Sale,  should  take  equally  from 


{b)  Stated  in  Note  to  6  Yes.  539^ 
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Lady  Pocoek^s  death.  My  Opbion,  tharefore,  is,  that 
the  Defendant  is  entitled  to  the  Surplus  Rents  aod 
Profite  from  the  death  of  Lady  Poeoek,  after  keeping 
down  the  Interest  of  the  Legacies. 

If  it  could  have  been  considered  in  this  Case,  that 
the  Testatrix  died  intestate  as  to  the  interim  Routs  and 
Profits  before  Sale,  then  the  Plaintiff  would  have  equally 
taken  them  as  Heir  at  Law. 


The  Decree  was  for  an  Account  of  the  Rents  and 
Profits  of  the  real  Estate  of  Jane  Joye,  the  Testatrix, 
accrued  since  the  death  of  Dame  Amie  Poeock,  by  the 
Defendants  Jervoise,  Berkley  and  Burky,  and  of  the 
Sums  paid  by  them  out  of  the  same  for  Interest  of  the 
several  Sums  directed  by  the  Will  to  be  paid  out  of  the 
Monies  to  arise  by  Sale  of  the  Estates,  and  to  '*  pay 
to  the  Plaintiff  the  clear  Surplus  of  the  said  Rents  and 
Profits,  after  such  deduction  as  aforesaid;  and  it  is 
ordered,  that  all  Parties  be  paid  their  Costs  of  this  Suit, 
to  be  taxed  by  the  Master,  out  of  the  Testatrix's  Estate ; 
and  any  cf  the  Parties  are  to  be  at  liberty  to  apply  to 
this  Courty  as  there  shall  be  occasion:'' 


Fdmiary.  PRATT  v.  HOLEBROOK. 

Where,  after  1  HE  present  Motion  was  to  dismiss  for  want  of  Prose- 
tisue joined f  cution,  upon  the  ground  of  improper  delay.  The  Plaintiff's 
^mt!^^  Counsel  objected,  that  a  BiU  was  never  dismissed  for 
neeetiorw  an  ^'^'^^^  ^^  Prosecution  after  Issue  joined,  because  the 
Order  wa$  made.  Defendant  could  proceed. 
an  a  Motion  bjf 

ike  Defemlanif  tkat  tke  PUnntif  shoM  amend  within  a  fortmgkt,  or  that 
BiUikoaUbedimnitied. 
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The  Vice-Chancellor  observed,  that  the  Defendant 
could  not  proceed  here,  for  that  the  only  proceeding  was 
by  amendment  of  the  Bill,  which  must  be  the  act  of 
the  Plaintiff;  and  made  an  Order,  that  he  should 
amend  within  a  fortnight,  or  that  his  Bill  should  be 
dismissed,  stating,  that  the  indulgence  afforded  to  the 
Plaintiff  by  the  oppoHunity  of  amending  his  Bill,  was 
not  to  lead  to  indefinite  delay. 


i8ao. 


Pratt 
holebbook. 


isth  February* 
A  Creditor 


EDMUNDS  t;.  ACLAND. 

The  Pj^tiff  filed  his  Bill  to  carry  into  effect  the 
Trusts  of  a  Deed,  and  obtained  a  Decree.    The  first  ^j„^J-  in'mder 
Trust  of  the  Deed,  was  to  indemnify  a  Surety  against  a  Decree^  per- 
the  Debts  of  the  Grantor,  and  the  Plaintiff  claimed  mitted  to  prose- 
an  Interest  in  the  Surplus*   The  Decree  directed  an  Ac-  cute  the  eame  on 
count  of  the  Debts  for  which  the  Surety  was  liable,  and  •^^^•""^  of  delay  ^ 
certain  Persons  claimed  before  the  Master^  and  were    ^^  T-^^ 
found  by  him  to  be  such  Creditors.    One  of  those  fifftf^^tofthe 
Persons  now  moved  the  Court,  to  be  at  liberty  to  pro-  Decree  and  not 
secute  the  Suit,  on  the  ground  of  dday  in  the  Plaintiff,  tit  the  whole  of 
The  Plaintiff's  Counsel  objected,  that  the  Party  making  tV,  as  the  Plain- 
the  application  was  interested  only  in  the  first  part  of  ^if^om. 
the  Decree. 


The  Vice-Chanoellob  :-»- 
This  Creditor  having  come  in  under  this  Decree,  is 
not  now  at  liberty  to  institute  a  new  Suit,  and  he  will 
be  without  remedy,  unless  this  application  be  granted. 
When  this  Creditor  has  so  far  proceeded  in  the  Suit, 
that  the  Creditors  are  paid,  any  Person  interested  in 
the  further  proeecution  of  the  Suit  may  apply. 
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1830. 
11  &  21  Feb.       RANKING  and  another  v.  BARNARD  and  others. 

^^^  ^  Sarah  grace,  who  died  in  August  1815,  be- 
•  *  J,  '^  queathed  to  her  Daughter  K.  F*  Jnslei/,  the  Wife  of 
lareely indebted  ^^^^  Ansley,  i,000/.  Barnard  and  Eamshaw,  the  Ex- 
tothe  Teitatrixf  ©cutors  of  Sarah  Grace  (two  of  the  Defendants)  proved 
J.  A.  becomes  her  Will.  On  the  ad  March  1816,  before  the  Legacy 
Bankrupt f  and  was  paid,  John  Ansley  became  a  Bankrupt,  and  the 
kis  Wife  after"  Plaintiffs  were  chosen  Assignees.  On  the  15th  Sep- 
^'^tir*^'  ""'*"  tember  1817,  before  the  Legacy  was  paid,  K.  F.  Ansley 
asserted  any  ^^^'  leaving  several  Children  (four  of  the  De^ndants), 
clam  in  respect  ^^^  having,  in  pursuance  of  a  Power  for  that  purpose 
of  this  Legacy,  over  other  Money  given  to  her  by  the  Will  of  her  Mother, 
The  Assignees  of  made  her  Will,  appointed  Benjamin  Ansley  and  E.  R. 
J.  A.  claim  the  Qomyn  (two  other  of  the  Defendants),  her  Executors, 
.  ^^!?'p  ^  '  to  whom  she  bequeathed  6,000  /•  given  to  her  by  her 
of  the  Testatrix  Mother  Sarah  Grace,  upon  certain  Trusts,  in  favour  of 
are  entitled  to  her  Husband  and  Children.  The  Plaintiffs,  under  these 
retain  theLegacy  circumstances,  filed  their  Bill  for  the  payment  to  them, 

m  part  discharge  ^  Assignees  of  John  Ansley,  of  this  Legacy. 
of  the  Debt  due 

Barnard  and  Eamshaw,  by  their  Answer,  stated,  that 
previously  to  and  at  the  time  of  issuing  the  Commission 
against  John  Ansley,  he  was  indebted  to  the  Testatiix, 
Sarah  Grace,  in  the  Sum  of  27,000  /.  and  that  as  John 
Ansley  was  entitled,  in  right  of  his  Wife,  to  the  Legacy 
of  1,000/.  they  were  authorized  to  set  off  the  same» 
so  far  as  it  would  extend,  or  to  retain  the  Legacy 
of  1,000/. 

Benjamin  Ansley  and  E.  jR.  Coniyn,  and  the  Infaut^ 
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^so,  by  their  Answer  submitted,  that  under  the  cir- 
cumstances, the  Executors  of  Sarah  Grace  ought  to 
retain  the  Legacy  of  1,000/.  claimed  by  the  Bill  in  part 
discharge  of  the  Debt  due  to  them^  as  such  Executors, 
from  the  Estate  of  John  Ansky. 

Mn  Pepys,  and  Mr.  Barber^  for  the  Plaintiffs,  con- 
tended,,that  as  the  Husband  was  entitled  to  this  Legacy 
in  right  of  his  Wife,  his  Assignees  were  invested  with 
his  rights,  and  that  it  was  not  a  Case  in  which  the 
Executors  were  iiuthorized  to  retain.  They  cited  Whit- 
ckerv.  Rush  (a). 

Mr.  Hart,  Mr.  Belt,  and  Mr.  Glyn,  for  the  Defend- 
ants, relied  principally  on  Jeffs  v.  Wood  (6) ;  in  which. 
Assignees  of  a  Bankrupt,  to  whom  a  Legacy  had  been 
left,  filed  a  BiQ  for  the  same,  and  the  Bankrupt  being 
indebted  to  the  Testator,  and  also  to  the  Executor  on 
his  individual  account,  it  was  held,  that  the  Assignees 
were  only  entitled  to  so  much  of  the  Legacy  as  te- 
mained  after  deducting  what  was  due  to  the  Testator, 
and  to  the  Executor.  They  cited  also  Ex  parte  Fish  (c), 
and  Ex  parte  Blagdon  (d),  from  which  Cases  they  con- 
cluded, that  the  Executors  might  retain  this  Legacy  in 
part  discharge  of  the  Debt  due  from  the  Bankrupt  to 
the  Testatrix. 

The  Vice-Chancellor: — 
My  present  impression  is,  that  this  Legacy  might  have 
been  retained  by  the  Executors,  if  there  had  been  no 
Bankruptcy,  and  that  the  Assignees  can  only  stand  in 
the  situation  of  the  Bankrupt ;  but  I  will  look  into  the 
Cases. 
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{a)  Ambl.  407. 
(A)  2  P.  Wms,  128. 

Vol.  V. 


(c)  MS. 

{d)  *2  Ro3e,  249. 
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On  the  2i8t  February,  the  Vice-Chancellor  gaTC 
Judgment — 

The  view  I  took  of  this  point  is  confirmed  on  look- 
ing into  the  Cases.    In  Jeffs  v.  Wood{e\  the  Judgment 
of  Sir  J,  Jekylly  is  in  strict  conformity  with  the  Opinion 
I  before  expressed.    A  Legacy  to  the  Wife  is  at  Law 
a  Legacy  to  the  Husband ;  but  in  Equity  it  is  subject  to 
a  claim  of  the  Wife  for  a  provision  out  of  it  for  herself 
and  Children.    This  Lady  has  died  without  asserting 
such  a  Claim ;  and  the  Legacy  being  discharged  of  her 
equity,  would  have  become  the  absolute  Property  of 
the  Husband,  if  there  had  been  no  Bankruptcy.     It  is 
clear,  that  as  Against  the  Husband,  the  Executors  of 
the  Testatrix  would  have  had  a  right  to  satisfy  the 
Legacy,  by  writing  off  so  much  of  the  Debt  due  from 
the  Husband  to  the  Estate  of  the  Testatrix,  and  they 
must  have  the  same  right  against  the  Assignees  of  the 
Husband. 


The  Bill,  therefore,  must  be  dismissed,  but  without 
Costs.  The  Plaintiffs  will  retain  their  Costs  out  of  the 
Bankrupt's  Estate. 

(0  a  P.  Wms.  128. 


2  i8t  February.  MEADOWS  v.  TANNER. 

Eitatei  vxre    X  HIS  was  a  Bill  for  a  specific  Performance,  against  a 

put  yp  to  Sale,    Vendee  of  a  Freehold  and  a  Copyhold  Estate,  for  the 

and  in  the  Par-   Sum  of  1,590/.  which  Estates  were  put  up  to  Sde  by 

ticvlars  of  Sale 

it  was  stated  they  tvere  to  be  Sold  ^*  without  Reserve.*^ 

The  Vendors  employed  a  Puffer,  tuho  actually  bid  at  the  Sale.  Held,  that 
a  Bill  for  a  specijic  Performance  would  not  lie  against  the  Purchaser  at  such 
Sale. 
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Anciion^  the  Particulars  of  Sale  stating,  among  other 
things,  ''  that  the  Estates  were  to  be  sold  without 
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reserve. 

The  Defendant,  by  his  Answer,  amongst  other  objec- 
tions  to  the  Purchase,  stated,  that  the  Estates  did  not 
correspond  with  the  description  in  the  Particulars  of 
Sale ;  and  further,  that  he  had  been  informed  and  be- 
lieyedy  that  at  the  Sale,  several  Persons  were  employed 
by  the  Plaintiffs,  or  the  Auctioneer  on  their  behalf,  to 
bid  for  the  said  Premises,  for  the  purpose  of  preventing 
the  same  being  sold  without  reserve,  and  enhancing  the 
Prite  thereof;  and  that  such  Persons,  or  some  of  them, 
actually  >bid  for  the  same,  without  any  intention  of  buy- 
ing for  themselves,  but  merely  with  a  view  to  raise  the 
Biddings  of  Defendant,  who,  as  he  beUeved,  was  the 
only  real  Bidder  at  the  Sale. 

The  Defendant  also  entered  into  Evidence,  to  show, 
that  the  Estates  did  not  in  many  essential  particulars 
correspond  witli  the  Particulars  of  Sale ;  and  the  Auc- 
tioneer in  his  Deposition  stated,  *^  that  he  did  not  em- 
ploy any  Person  to  bid  for  the  said  Messuage  and 
Premises  at  the  Sale  thereof;  but  that  the  Plaintiffs 
employed  a  Person  of  the  name  of  Heaver  to  bid  for 
the  said  Messuage  and  Tenement  at  the  said  Sale,  and 
that  at  such  Sale  Heaver  and  several  other  Persons 
bid,  and  that  Heaver  bid  on  behalf  of  the  Plaintiffs, 
without  any  intention  of  becoming  a  Purchaser,  unless 
for  the  Person  by  whom  he  was  employed;  but  whether 
such  Bidding  by  Heaver  advanced  the  Price  of  the 
Estates.upon  the  last'  actual  Bidding  for  the  same,  before 
any  subsequent  Bidding  had  been  made^  or  whether  he 
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did  or  not  in  the  eovw  of  the  Sale  declare  a  Bidding  for 
the  said  Messuage  and  Premises  when  no  Bidding  was 

Meadows       made,  the  Deponent  could  not  at  that  distance  of  time 

^,    ""•  recoUect'' 

1  AHIICE. 

Mr.  BeU,  and  Mr.  Brewer,  for  the  Plaintiffs : — 
If  there  was  any  difference  between  the  actual  state 
of  the  Premises  and  the  description  of  them  in  the  Par- 
ticulars of  Sale»  such  difference  was  obvious  and  TisiUe» 
and  such  as  the  Purchaser  was  enabled  to  judge  of 
himself,  and  of  which  he  was  or  might  have  been  fullj 
acquainted  before  he  determined  to  purchase: — there 
was  no  latent  defect.    The  objection  as  to  employing  a 
Bidder  at  the  Sale,  will  not  hold.    The  words  "  without 
reserre/'  in  the  Particulars  of  Sale,  meant  only,  that  it 
would  be  peremptorily  sold,  and  not  that  the  usual  pre- 
cautions used   at  all  Sales  should  not  be   employed. 
Only  one  Person  was  employed  to  bid  for  the  Premises; 
he  did  bid ;  but  whether  he  enhanced  the  Price  to  the 
last  Bidder  is  not  proved.     Suppose  the  Defendant  bid 
i/x>o/.  and  Heaver  bid  1,100/.  and  real  Bidders  ad- 
vanced the  Bidding  to  1,500/.  and  then  the  Defendant 
Ud  1,590/.  at  which  it  was  knocked  down  to  him,  could 
it  be  said  the  Bidding  of  Heaver  advanced  the  Price  to 
the  Defendant? 

Mr.  Heald,  and  Mr.  Swanston,  for  the  Defendant: — 
There  are  many  objections  to  the  completion  of  this 
Purchase ;  but  we  rely  on  the  conclusive  objection,  that 
thin  Kstate  was  stated  in  the  Particulars  of  Sale,  to  be 
set  up  to  Sale  ''  without  reserve,"  and  that  notwith- 
standing that  representation,  the  Plaintiffs  employed  a 
Puffer.     The  meaning  of  those  words  is  not  merely 
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that  it  shall  be  peremptorily  sold,  but  that  Puffers  will 
not  be  employed  at  the  Sale.  In  Brandey  v.  Alt  {a),  the 
Lord  Chancellor  says,  ''  I  have  no  doubt  that  if  there 
were  none  but  Puffers,  and  a  Person  was  induced  by 
that  method  to  give  more  than  the  Value,  neither  Courts 
of  Law,  nor  Equity,  would  support  it."  In  Connolly  v. 
Parsons,  cited  in  a  note  to  Brandey  v.  Alt  (i),  the  Par- 
ticulars of  Sale  did  not  contain  the  words  *'  without 
reserve ;"  nor  was  that  the  case  in  Smith  v.  Clarke  (c). 
In  the  present  Case  it  is  proved,  that  Heaver  bid  at  the 
Sale  at  the  instance  of  the  Plaintiffs,  and  that  he  did 
not  bid  for  himself.  He  was  a  resident  near  the  Estate, 
and  a  Purchaser  knowing  that,  might  be  induced  to 
offer  more.  It  was  a  contrivance  to  enhance  the 
Biddings.  The  Defendant,  in  his  Answer,  states  his 
beUef,  that  there  were  no  real  Bidders  at  the  Sale 
except  himself. 

The  Vice-Chancblloe: — 
The  plain  meaning  of  the  words  ^*  without  reserve^'*  in 
a  Particular  of  Sale,  is,  that  no  Person  will  be  employed 
to  bid  on  behalf  of  the  Vendor,  for  the  purpose  of  keep- 
ing up  the  Price.  Here  a  Person  has  been  employed 
on  behalf  of  the  Vendor  to  keep  up  the  Price,  and  the 
Vendor  can  have  no  claim  to  the  aid  of  a  Court  of 
Equity  to  enforce  a  Contract  against  the  Defendant 
into  which  he  may  have  been  drawn  by  the  Vendor's 
want  of  faith. 

Bill  dismissed,  with  Costs. 

(fl)  3  Yes.  364.        (h)  3  Ves.  6^5.        (c)  i«  Vet.  477. 
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i8ao. 

22d  February. 

The  nomination 
bjf  a  Will  of  the 
Tettator's  Wife 
as  Executrix 
"  thereby  be* 
queathing  to  her 
all  the  Property 
of  whatever 
description  or 
sort  that  I  may 
die  possessed  of 
4^;."  held  to  pass 
a  Copyhold  Es" 
tate  belonging  to 
the  Testator, 
which  he  had 
surrendered  to 
the  use  of  his 
WUL 


NOEL  V.  HOY. 

vJn  a  Bill   for  a  specific  Performance,  the  questioo 
was,  Whether  a  Copyhold  Estate  belonging  to  Nathaniel 
Middleton,  which  had  been  surrendered  to  the  use  of 
his  Will,  passed  by  the  same,  or  descended  to  his  cus- 
tomary Heir  ?  The  Bequest  was  as  follows  :  ''  In  respect 
of  worldly  affairs,  I  cannot  better  manifest  my  love  and 
attachment  to  my  Family,  than  in  nominating  (which  I 
hereby  do)  my  dearly  beloved  and  most  amiable  Wife, 
Anne  Frances  Middleton,  the  sole  Executrix  of  this  my 
Will,  thereby  bequeathing  to  her  all  the  Property  of 
whatever  description  or  sort  that  I  may  die  possessed 
of,  to  be  by  her  appropriated  in  any  manner  she  may 
think  proper,  for  the  maintenance  of  herself  and  such  of 
my  Children,  whether  natural  or  legitimate,  as  may  be 
left  without  provision ;  for  such  of  my  Family  as  have 
happily  settled  in  life,  and  are  placed,  if  not  in  affluence 
at  least  above  want,  I  know  will  pardpn  my  excluding 
them   from  a   participati<m  in  those   scanty  means^ 
which  it  is  my  misfortune  to  leave  for  the  subsistence 
of  those  who  are  left  without  any  provision  for  subsist- 


ence. 


ff 


The  Will  was  without  Date,  Signature  or  Witnesses, 
but  had  been  duly  proved  in  the  Ecclesiastical  Court. 


Mr.  Wetherell,  Mr.  Wingfield,  and  Mr.  Pepys,  con- 
tended,  the  Copyhold  Estate  did  not  pass  by  the  Will, 
and  that  the  words  of  the  Will  applied  only  to  the  Tes- 
tator's personal  Estate — to  such  Property  as  ordinarily 
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passes   to  an   Executrix.    The  words  "  thereby  be-  jg^^^ 

queathing/'  &c.  do  not  apply  to  the  antecedent  word     ' ><— -* 

''  Wm/'  but  to  the  nomination  of  the  Plaintiff's  Wife  Noel 

as  Executrix,  and  to  the  Property  which,  as  Executrix, 
she  would  take.  If  any  thing  more  had  been  intended, 
the  Testator  would  have  used  the  word  **  hereby  be- 
queathing," &c.  instead  of  "  thereby,'*  8cc.  The  Pro- 
perty bequeathed  is  directed  to  be  appropriated.  Sic.  by 
the  Executrix, — words  not  usually  applied  to  Copyhold 
Property,  which  it  would  be  necessary  to  sell  before 
the  Produce  could  be  appropriated.  The  Testator  uses 
the  words  **  Property  of  whatsoever  description  I  may 
die  possessed  of."  Possessed,  applies  only  to  personal 
Property.  If  there  be  any  doubt  upon  the  Will,  the 
Heir  must  have  the  benefit  of  that  doubt.  He  is  en- 
titled to  whatever  is  not  clearly  given  from  hinu 

Mr.  BeUf  and  Mr.  St^den,  contra,  vf&te  stopped 
by 

The   ViCB-CuANCELLOE  : — 

If  this  Testator  considered  that  the  appointment  of 
his  Wife  as  Executrix,  would  amount  to  a  gift  of  all 
his  Property  of  every  description^  he  was  certainly 
mistaken.  But  his  intention,  that  by  virtue  of  that 
Instrument  she  should  take  all  his  Property  of  what- 
ever description,  is  beyond  all  doubt,  and  the  Wife  will 
therefore  take,  by  force  of  the  intention,  the  Copyhold 
Estate  in  question,  which  will  pass  by  an  Instrument 
unattested.  The  criticism  upon  the  words  "  possessed  * 
and  "  appropriated,''  is  too  nice ;  a  Testator  is  not  to 
be  confined  to  the  technical  sense  of  the  words  which 
he  uses. 
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.     ^^/^'    .  BUTLER  and  another  v.  BORTON  and  othenh, 

36th  February.        . 

William  Marshall  devised  certain  Estates 

1-  w»  ^^  of  which  he  was  seised  in  Fee,  to  the  Plaintiffs,  their 
its  Will  gave  to  ,.  ,  ,  .     .  m  n  ^     t. 

Trustees  certain  ^^'"^  ^^  ^««^g^'  ^P^'^  T™^*'  ^"*  ^^  *^  '^"^^  ^««^^ 
Real  Estates  in  ^^^  Profits,  to  pay  certain  Annuities,  and  subject  there- 

trust,  to  M.  for  to,  in  Trust  for  the  Testator's  Son,  Thomas  Marshall,  for 

hisliffp  with  Re*  life,  with  Remainder  to  his  Children  as  Tenants  in  com- 

mainders  over,     ^^^^^^  ^  j^il,  with  Cross  Remainders  in  Tail,  8ic.  and 

f^''*^     in  default  of  Issue,  Remainder  over  to  the  Testator's 
Jistate,tn  trust,   — .      .        ..„  --      1    »»  #•      i./»       •  1    •»>        •    1 

to  B  /or  Lt/^      Brother,  Thomas  Marshall,  for  life,  with  Remainder  to 

and  to  her  Chi-  his  youngest  Son  for  life,  with  Remainder  to  his  Chil- 
dren after  her  dren  as  Tenants  in  common  in  Tsdl,  with  Cross  Re- 
death ;  and  di-  mainders,  with  Remainder  to  the  Testator's  Sister, 
rected  •'  f^^  j^^^  Borton,  for  life,  with  Remainder  to  her  Children 

1-  1  1    f^  1      ^  Tenants  in  common  in  Tail,  with  Cross  Remainders, 
•whtch  should  be  , 

upon  his  real  ^^  Remainder  to  the  Testator's  right  Heirs;  and 
Estates  should,  ^^i*  g^^i^g  several  pecuniary  and  specific  Legacies, 
from  time  to  time,  he  bequeathed  all  his  personal  Estate  to  the  Plaintiffs^ 
be  usedfor  the  upon  Trust  to  lay  out  the  same  in  the  Funds,  &c. 
repairing  the       ^^  ^y  ^he  Dividends  to  the  Testator's  Son,  Thomas 

,,  *       Marshall,  for  life,  and  after  his  death  to  stand  possessed 
upon,  or  other*  \^      -n  ^ 

wise  for  the         ^^  ^^®  Funds  for  his  Children  at  twenty-one ;  but  if  he 

hen^andad"  should  have  no  Children,  in  Trust  for  the  Testators 
vantage  of  his  Sister,  Mary  Borton,  for  life,  and  after  her  decease  to 
Estate ;  or  that 

the  same  should  be  sold,  and  the  Money  arising  from  the  Sale  thereof  should 
be  applied  in  the  same  way  as  his  Personal  Estate  was  directed  to  be 
appUed."  Held,  that  the  Devise  to  M.  carried  the  Underwood ;  and  that  the 
Trustees,  leaving  student  Timber  on  the  Estate  for  Repairs,  might  cut 
down  such  Timber  as  was  Jit  to  be  felled,  or  in  a  decaying  condition,  but 
not  the  Underwood. 
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etand  pofisessed  of  the  Stocks^  Funds>  8cc.  for  her 
Children,  with  a  Gift  over  if  she  had  no  Children ;  and 
the  Testator  directed  that  the  Timber  or  Wood  which 
should  be  upon  his  real  Estates,  or  any  of  them,  should 
from  time  to  time  be  made  use  of  for  repairing  the 
Houses  thereupon,  or  otherwise  for  the  benefit  and  ad- 
vantage of  his  Estate^  or  that  the  same  should  be  sold, 
and  the  Money  arising  from  the  Sale  thereof,  should  be 
applied  in  the  same  way  as  his  personal  Estate  was 
directed  to  be  applied. 

ITumuu  Marshall,  the  Son  of  the  Testator,  died  in  his 
life-time  without  issue;  Maty  Borton,  the  Testator's 
Sister,  and  her  Husband,  Jonas  Barton,  died  also  in  his 
life-time,  leaving  nine  Children,  who  survived  the  Tes- 
tator and  attained  twenty-one;  Thomas  Marshall,  the 
Testator's  Brother,  and  Heir  at  Law,  and  his  Son, 
Thomas  Marshall  the  younger,  survived  the  Testator. 

Thomas  Marshall  the  elder  was  let  into  Possession  of 
the  Estates ;  he  died  leaving  his  Son,  William  Marshall, 
his  Heir  at  Law,  and  also  the  said  Thomas  Marshall, 
who  entered  into  Possession  of  the  Estates,  and  has 
Issue  eight  Children. 
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The  Plaintiffs,  shortly  after  the  death  of  the  Testator, 
caused  the  Timber  then  growing  upon  the  Estates, 
which  was  fit  to  be  felled,  to  be  cut  down  and  sold, 
and  distributed  the  Monies  arising  by  the  Sale  amongst 
the  Children  of  Mary  Borton,  the  Testator's  Sister,  and 
they  claimed  to  be  entitled  to  all  the  Timber  and  Un- 
derwood upon  the  Estates  of  the  Testator,  which  had 
become  fit  to  be  felled  since  his  death,  and  that  the 
same  ought  to  be  sold  for  their  benefit.    On  the  other 
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handy  Thomas  M4urshaU  the  yoanger,  and  his  Children^ 
insisted  that  the  Children  of  Maty  Borton  were  onfy 
entitled  to  such  Timber  as  the  Plaintiffs  had  cut  dovn^ 
and  to  the  Monies  arising  by  the  Sale  of  the  same. — 
Under  these  cuxHiinstances»  the  Plaintiffs  filed  the  pre- 
sent Bill^  to  asoertsin  the  Rights  of  the 


One  of  the  Defendants*  a  Child  of  Mary  Borton,  was 
out  of  the  Juiisdictiooy  but  that  was  not  proved.  The 
Vice-Chancellor  said^  that  as  he  was  interested  with  the 
other  Defendants  in  the  Account,  an  Account  might  be 
directed  during  his  absence,  and  that  the  deficiency  of 
proof  that  he  was  out  of  the  Jurisdicticm,  might  be  sup- 
plied by  allowing  an  Interrogatory  to  be  exhibited  for 
that  purpose ;  and  as  the  Parties  were  desirous  of  having 
the  points  in  the  Cause  now  discussed*  the  point  might 
now  be  argued. 

Mr.  Blake,  and  Mr.  Lynch,  for  the  Plaintiffs*  the 
TniBteee*  submitted  the  question  to  the  Court. 

Mr.  Bttt,  and  Mr.  Sugden,  for  the  Children  of* 
Mrs.  Borton  >^ 
The  Debts  and  Legacies  are  paid*  and  the  only  ques- 
tion is,  as  to  the  Timber  and  Wood  directed  to  be  sold. 
In  the  direction  as  to  the  Timber  and  Wood,  the 
Testator  does  not  consider  merely  the  Repairs  of  the 
Houses  on  the  Estates,  but  other  purposes  also*  the 
Produce  being  to  be  applied  in  the  same  way  as  his  per- 
sonal Estates*  vis.  for  the  benefit  of  Mrs.  Borton  and  her 
Children.  The  words  "  Timber  and  Wood/'  are  suf- 
ficiently large  to  pass  the  Underwood.  The  Under- 
wood is  so  mixed  with  the  Timber  whidi  is  proper  to 
be  cut*  that  the  Timber  einMt  be  out  without  the 


r^ 
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Underwood ;  and  the  Testator  must  have  intended  it  to 
be  cut  together,  and  the  Produce  applied  for  the  purposes 
of  the  Will.  If  the  Trustees  are  held  not  entitled  to 
cut  the  Underwood,  it  would  lead  to  great  dispute,  as 
the  Timber  cannot  be  cut  without  cutting  the  Under- 
wood. They  mentioned  Knight  v.  Diip&ssis  (a),  aad 
Burgess  v.  Lambib). 

Mr.  HeaU,  and  Mr.  Bother,  for  Thomas  Mershail 
the  younger,  and  his  QuklTeB,  were  stopped  by 

The  Vicb-Chancellor  :— 
The  Devise  of  this  Estate  to  Thomas  Marshall  for  life, 
carried  with  it  an  inmiediate  right  to  Ihe  Underwood, 
though  not  to  other  Wood.  When  the  Devisor  after- 
wards directs  the  Timber  or  Wood  upon  his  Estates, 
to  be  used  for  repairing  Houses,  or  otherwise  for  the 
benefit  of  his  Estate,  or  that  the  same  should  be  sold, 
he  must  be  understood  to  mean  the  timber  or  Wood 
to  which  the  Tenant  for  life  would  not  be  entitled, 
and  not  the  Underwood  which  was  not  capable  of 
being  applied  to  the  repair  of  Houses. — Declare,  there- 
fore, that  the  Trustees  are  not  entitled  to  cut  Un- 
derwood, but  that  leaving  sufficient  Timber  upon 
the  Estate  for  Repairs,  they  are  entitled  to  cut  other 
Timber  of  proper  growth,  and  not  standing  for  shelter 
or  ornament. 


MH«*M 


Note. — ^The  Opinion  of  Lord  Chancellor  Manners^ 
and  of  Lord  Chief  Baron  Richards,  when  at  the  Bar, 
and  also  of  the  late  Sir  Samuel  RomUfy,  were  taken 
before  the  Case  came  mto  Court ;  and  their  OpiniofiB 
were  to  the  same  effect  as  that  expressed  by  the  Vice- 
ChanuUor. 

(a)  a  Ves.  362.  (6)  16  Ves.  179. 
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i8ao« 
28th  February.  HUSSEY  t;.  HUSSEY. 

In  the  case  of  1  HE  Infant  Plaintiff  was  Toiant  in  Tail  in  Poesessioo 

an  Infant  Tenant  ^f  certain  Estates  under  a  Settlement,  and  he  was  Te- 

*"   •      r  r  "  """^^  "^  ^^  "^  Remainder  of  certain  other  Estates  under 

will  utkariie  the  ^  Fj^ther's  Will,  subject  to  a  Life  Estate  in  his  Mother, 

cutting  of  all  impeachable  of  Waste. 
Timber  wkkA  u 

fit  to  be  felled;  A  Petition  was  presented  on  the  part  of  the  In&nt, 

hit  where  there  paying,  that  it  might  be  referred  to  the  Master,  to 

y  .^  ^^^J^l^       inquire  what  Timber  was  fit  and  proper  to  be  cut  00 

Ijtfe  unpeachabte  ,     •   >r« 

of  Waste, --"^     both  Estates. 


infer. 


the  Qmrt  will  The  Vicr-Chancellor  : — 

onfy  authorize  As  to  the  Estate  of  which  the  Plaintiff  is  Tenant  in 

jj^  ^  .  Tail  in  Possession,  the  Court  will  authorize  the  cutting 
imterett  fth  ^  ^  Umber  which  is  fit  and  proper  to  be  felled,  in 
twretmm  re*  ^  ^^^  course  of  management ;  but  as  to  the  demised 
qnra  it.  Estate,  the  Court  can  only  authorize  the  cutting  of  such 

Timber  as  is  decaying,  or  which  it  is  beneficial  to  cut, 
by  reason  that  it  injures  the  growth  of  other  Trees. 
By  making  the  Mother's  Life  Interest  impeachable  of 
Waste,  the  Derisor  has  declared,  that  no  Timber  shall 
be  cut  during  the  continuance  of  that  Estate ;  or  in 
other  wordsy  that  the  Timber  shall  be  preserved  for  the 
benefit  of  the  succession.  And  the  Court,  therefore, 
can  only  authorize  the  cutting  of  Timber  where  the 
interest  of  the  succession  requires  it. 
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ROWE  V.  JARROLD  and  others.  .     *^^0-    . 

rjy  39th  Februaiy. 

1  HE  Bill  was  filed  on  the  l.th  February  l8«0,  and       OnUrfar  an 

praji^d  an  Injunction  i^inst  Proceedings  at  Law.  Injunction  o^ 

tained  on  a  day 

The  Defendant  was  served  with  a  Subpcma  on  the  '^  '"^^  *^  ^^"^ 
.  .  ,     1  .1  y  y  v)ai  adjowmedf 

same  day  at  12  o  clock  at  night,  and  on  the  morning    ,   putinti/Fnot 

of  Monday  the  aist,  the  Plaintiff  opened  the  Seal,  and  ^^--^  ^  ^  ^^. 

obtained  an  Attachment  for  want  of  Appearance,  and  diHon  to  nwot  at 

on  the  same'day,  the  Seal  having  been  continued  from  the  beginning  of 

the  preceding  Saturday,  an  Order  was  obtained  for  an  '^^  ^^^  '^^ 

Injunction  to  stay  the  Defendant's  Proceedings  at  Law.  ^^^f^^^  Costs. 

Mr.  Agar,  and  Mr.  Duckworth,  moved,  that  the  Order 
for  the  Injunction  might  be  discharged,  as  the  Plaintiff 
could  not  move  on  that  day,  to  which  the  Seal  had  been 
adjourned,  he  not  being  in  a  condition  to  move  on  the 
preceding  Saturday,  when  the  Seal  commenced. 

Mr.  Roupell,  and  Mr.  Knight,  contra. 

The  Yicb-Chancellor: — 
An  Injunction,  except  it  be  to  stay  Waste,  can  out 
of  Term  only  be  moved  for  on  a  Seal-day.  Although 
Motions  be  continued  on  the  following  day,-  it  is  not  a 
Seal-day,  and  no  Injunction  can  then  be  moved  for, 
which  the  Party  was  not  prepared  to  move  on  the  ISeal 
d   a  (a). 

Order  for  the  Injunction  discharged,  with  Costs, 
(a)  Vid.  MaddocVs  Princ.  &  Pract.  vol.ii.  p.  213.  ad  edit. 
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aglkFebniarj. 
Execuiarmid 


ed^tktmgkthe 

TtttOtBt  mtttWy 

rfUrktkad 

tkataCom' 
miuum  had 
hemismuL 


LANGLEY  v.  HAWK. 

Mil  HEALD  moTed  for  a  Receiver,  and  that  the 

Defendant,  an  Executor  and  Trustee,  who  had  becoma 
Bankrupt,  jnight  pay  into  Court  a  Sum  of  Money 
acknowledged  to  be  in  his  hands. 

Mr.  Moie,  contra,  stated,  that  Proceedings  had  been 
taken  to  supersede  the  Commission,  which  would  jupo- 
baUy  be  superseded,  and  that  the  Defendant  had  more 
than  sufficient  for  the  payment  bf  his  Debts;  and  that 
the  Testator  knew  a  Commission  was  issued  against  the 
Defendant. 


Mr.  Heald,  in  reply : — 
The  Will  was  made  before  the  Conmiission  issued. 


The  Vic£-Chancellor  : — 
The  question  simply  is,  Whether  it  is  fit  the  Court 
should  now  interfere  for  the  protection  of  this  Property? 
Its  interference  can  prejudice  no  right.  I  must  consider 
Bankruptcy,  notwithstanding  the  Petition  to  supersede, 
as  Evidence  of  Insolvency ;  and  from  the  Will  being  made 
long  before  the  Commission,  though  not  altered  after- 
wards, I  cannot  satisfactorily  infer,  that  this  Testator 
had  a  deliberate  intention  to  intrust  the  management 
of  his  Estate  to  an  insolvent  Executor.  I  think  it  fit 
that  a  Receiver  should  be  appointed. 
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NICKOLSON  V.  KNOWLES  and  others-  .     i8«o- 


_,  latMardL. 

IHE  Plaintiff  was  employed  as  Broker  to  make  Iik     .      ni7^r 

^    ^  OnaBxUqfln* 

surance  of  a  Ship  for  one  Gilpin.    Gilpin  became  a  tenkader^hM^ 
Bankrupt^  and  his  Assignees  employed  the  Plaintiff  te  that  an  Agent  to 
leceive,  as  their  Agent,  a  Sum  due  firom  the  Underwriters  reeeht  parHatr 
fw  Salvage.    Afkerwards,  the  Defendant,  Knowles,  gave  ^  ^<»^f  »• 
Notice  to  the  Plaintiff  that  he  was  a  secret  Partner  with  'j    . . 

Gilptn,  and  required  hmi  not  to  pay  the  Salvage  to  Pf^ffchai  f^Q^ 
Gilpin's  Assignees.    The  Plaintiff  filed  the  present  Bill,  tntkstanding  ike 
as  a   Bill   of  Interpleader,   against  the  Assignees  of  Claimtrf  third 
Gilpin  and  Knotvles.  Permms. 

Upon  a  Motion  for  an  Injunction^  the  Vice-chancellor 
h^ld,  that  this  was  not  a  proper  Bill  of  Interpleader. 
That  the  Plaintiff  vnus  an  Agent  authorized  by  the 
Assignees  to  demand  and  receive  the  Money  for  them ; 
and  having  in  that  character  demanded  and  received  it, 
vms  bound  to  pay  it  to  them,  notwithstanding  the  Claims 
of  a  third  person.  That  a  mere  Agent  to  receive  for  the 
use  of  another  could  not,  by  Notice^  be  converted  into 
an  implied  Trustee.  That  his  Possession  was  the  Pos^ 
session  of  his  Principal. 
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l830. 

3d  March. 

Bilijiied 
agttuut  Bank' 
rtqtts  and  their 
AmgneeSf  ques' 
tionmg  tk€  vaU* 
dity  rftht  Com- 
fnutumjOnd 
prayin^an^A(h 
count ;  or  if  the 
ConrnnsiionxDat 
legal,  for  leave 
to  prove  what 
should  appear  to 
be  due  under  the 
Bankruptcy, 

On  a  general 
Demurrer  by  the 
Bankrupt  for 
want  of  Equity, 
the  tame  was  al- 
lowed ;  the  pro- 
per  mode  of 
questioning  the 
validity  of  aCom- 
mission  being  by 
Petition. 


BAILEY  V.  VINCENT  and  otheis. 

1  HIS  was  a  Bill  filed  against  Vincent,  Fanner,  Uarne* 

and  Hancock^  Bankers,  and  against  their  Assignees,  and 
one  George  Vincent^  for  an  Account,  stating,  that  the 
Commission  had  been  improperly  issued,  there  being  no 
act  of  Bankruptcy  or  petitioning  Creditor's  Debt,  and 
that  the  Commission  and  act  of  Bankruptcy  were  con- 
certed ;  and  also  stating  the  particulars  of  such  concert, 
and  that  the  Assignees  had  filed  a  Bill  against  the  Plain- 
tiff, charging  him  to  be  a  Debtor  to  the   Bankrupts 

Estate,  whereas  he  was  a  Creditor. 

« 

The  Prayer  of  the  Bill  was,  for  an  Account  against 
the  Firm  of  Vincent,  Fanner  i^  Co.;  or  if  it  should  appear 
there  was  a  valid  Commission  against  them,  that  the 
Plaintiff*  might  beat  liberty  to  prove  what  should  be 
found  due  to  him. 

The  Defendants,  Vincent,  Fanner  Sf  Co.  who  had  been 
declared  Bankrupts,  demurred  generally  to  the  Bill,  tor 
want  of  Equity. 

Mr.  Hart,  Mr.  Bell,  Mr.  Heald,  and  Mr.  Pepys,  in 
support  of  the  Bill : — 
The  Bankrupts  are  bound  to  answer  this  Bill.  After 
the  Bankruptcy,  a  Bankrupt  may  be  examined  as  a  Wit- 
ness, because  he  has  no  Interest.  If  an  Action  is  brough  t 
against  a  Bankrupt,  and  he  pleads  his  Bankruptcy,  the 
Plaintiff*  may  reply  that  he  is  not  a  Bankrupt ;  if  he 
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pleads  his  Bankruptcy  and  Certificate,  the  PlaintifF  may 
reply,  that  the  Certificate  is  void. 

If  a  Bankrupt  has  not  obtained  his  Certificate,  a  Cre- 
ditor may  proceed  against  him  here,  or  at  Law*  A  Bill 
of  Discovery  may  certainly  be  filed  against  a  Bankrupt. 
In  Batson  v.  Lowndes  (a),  it  was  held,  that  Bankrupts 
sued  at  Law  might  file  a  Bill  for  a  Discovery,  and  Relief. 
On  appeal,  that  Decision  was  confirmed. 

Mr.  Home,  and  Mr.  Beames,  in  support  of  the 
Demurrer,  were  stopped  by 

The  Vice-Chanckllor  : — 
This  is  a  Bill  filed  by  the  Executor  of  a  deceased 
Partner,  against  his  three  surviving  Partners,  for  an 
Account  and  payment  of  the  Balance  due  to  the  Estate 
of  the  deceased  Partner ;  and  a  Commission  pf  Bank- 
rupt having  issued  against  the  three  surviving  Part- 
ners, the  Assignees  under  that  Commission  are  joined 
as  Parties  Defendants ;  and  it  is  alleged,  that  the  Com- 
mission is  concerted  and  void ;  but  an  alternative  Prayer 
is  introduced,  that  if  the  Commission  is  supported,  then 
that  the  PlaintifiTmay  prove  under  it  for  the  Balance  due 
to  him. 

To  this  Bill  the  Bankrupts  have  demurred  generally ; 
and  the  question  is.  Whether  a  Bill  is  the  proper  course 
for  the  Plaintiff  to  try  the  validity  of  the  Commission  ? 

This  Plaintiff,  like  any  other  Creditor,  may,  if  he 
pleases,  present  a  Petition  in  Bankruptcy  to  super- 
sede this  Commission,  and  if  he  there  establishes  his 
case,  the  Commission  will  be  removed,  not  only  out 
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of  Jiis  way,  but  out  of  the  way  of  all  other  persons  who 
have  an  interest  in  the  Bankrupts  Estate.  If,  instead 
of  raising  the  question  by  such  a  Petition,  he  is  to  be 
permitted  to  proceed  in  this  Bill,  not  only  will  the 
validity  of  the  Commission  be  tried,  at  great  increased 
delay  and  expense,  but  the  decision,  whatever  it  may  be, 
will  aflTect  only  the  Parties  to  the  Suit.  I  beliere  such 
a  Bill  as  this  is  quite  new  in  Practice,  and  every  princi- 
ple of  convenience  being  against  it,  I  must  allow  the 
Demurrer. 


SB 


7th  March* 

Infani  Tenant 
in  Tail,  taking 
the  benefit  of  the 
Insolvent  Act 
(49  Geo.  III. 
c.  ii$\  Ms  Es- 
tate Tail  does  not 
pass  to  his  As- 
signeeSf  because 
he  could  not  be 
legaify  in  custody 
for  Debt. 


BURTON  V.  HAWORTH. 

General  burton  was  Tenant  for  Ufe  in  Equity, 
with  Remainder  to  the  PlaintifFin  Tail,  with  Remainders 
over.  The  Plaintiff  during  his  infancy  took  the  benefit  of 
the  Insolvent  Act,  passed  in  1809  (a) ;  afterwards,  when 
of  age,  he  suffered  a  Recovery,  with  the  concurrence  of 
the  Tenant  for  life,  to  the  use  of  General  Burton  for 
life,  with  Remainder  to  the  Plaintiff  in  Fee.  The  De- 
fendant purchased  the  Estate  of  the  Tenant  for  life,  and 
then  contracted  with  the  Plaintiff  for  his  Remainder  in 
Fee. 

A  Bill  was  filled  by  the  Plaintiff  for  a  specific  per 
formance  of  the  Contract,  and  the  Title  was  referred  to 
Master  Campbell,  who  reported  a  good  Title  could  be 
made.    The  Defendant  excepted  to  his  Report,  and  the 
Exceptions  came  on  now  to  be  heard. 


(a)  49  Geo.  III.  c.  115.    See  sections  14  &  49. 
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Mr.  Shadwell,  in  support  of  the  Exceptions. 

Mr.  Coote,  contra,  cited  Smith  v.  Cooke  (a). 

The  Vice-Chancellor  was  strongly  inclined  to  the 
Opinion,  that  an  Infant  was  not  within  the  4g£h  Section 
of  the  Act,  because  he  could  not  defeat  his  Estate  by 
Fine  or  Recovery,  but  decided  in  favour  of  the  Title, 
upon  the  ground,  that  an  Infant  could  not  be  an  Insol- 
vent Debtor,  within  the  provisions  of  the  Act,  because 
he  could  not  legally  be  in  custody  for  Debt. 

Exceptions  overruled. 
(a)  3  Atk.  381. 
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BEAUMONT  and  others  v.  BEAUMONT  and  others. 


7th  March. 


The  Bill  was  filed  by  the  Legatees  for  the  payment      ^'^  Answer  to 

of  Legacies  bequeathed  to  them  by  the  Will  of  one  ^^  ""^j  ^1'^^''- 

Beaumont,^2Lad  it  prayed  an  admission  of  Assets,  or  the  „-»      -   ^ 

,         ^  BiU  against  an 

usual  Accounts  in  the  common  form,  thus :  "  And  that  Executor  as  to 

the  said  Defendants  may  either  admit  personal  Assets  theParticulars  of 

of  the  said  Testator  ^in  their  hands  sufficient  for  pay-  personal  Estate, 

ment  of  his  the  said  Testator's  funeral  and  testamentary  ^/"Ifor  what  it 
Expenses,  just  Debts,  and  the  Legacies  given  by  his  said        ^  ^    ^  ^^ 

Will,  or  may  set  forth  a  full  true  and  particular  Account  j  > .  > 

of  all  the  personal  Estates  and  Effects,  which  the  said  even/ particular 

Testator  was  at  the  time  of  his  death  possessed  of,  article  ofper^ 

entitled  to,  and  beneficially  interested  in,  together  vnth  wwa/  Estate  was 

the  particular  names,  kinds,  qualities,  quantities,  fuU  '^{^r^^' ff  . 

what  it  sola  for, 

XDOs,  on  Exceptions,  held  impertinent ;  it  being  only  necessary  to  state  the 

whole  amount  for  which  it  sold. 


E  2 
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true  and  utmost  value  thereof,  and  of  every  part  there- 
of, and  of  the  full  true  and  utmost  value  and  amount 
thereof, in  the  whole;  distinguishing  what  parts  thereof, 
and  to  or  for  what  amount  or  value  in  the  whole,  have 
been  possessed,  got  in,  and  received  by  them  the  said 
Defendants,  or  either  and  which  of  them,  or  by  their 
or  either  and  which  of  their  order,  or  for  their  or  either 
and  which  of  their  use ;  and  whether  any  and  what  part 
or  parts  of  the  said  Testator's  personal  Estate  or  Effects 
have  or  hath  been  sold  by  them  the  said  Defendants, 
or  either  and  which  of  them,  or  by  or  under  their  or 
either  and  which  of  their  Order  or  Authority,  and  when, 
to  whom,  in  what  manner,  or  for  what  sum  or  sums  of 
Money,  and  for  how  much  in  the  whole."  The  Defend- 
ants, the  Executors,  having  sold  the  Testator's  House- 
hold Furniture  by  Auction,  they  set  forth  in  the  Schedule 
to  their  Answer  a  Copy  of  the  Auctioneer's  Catalogue, 
with  the  description  and  price  of  every  article.  The 
Plaintiffs  referred  the  Schedule  for  impertinence;  but 
the  Master  reported  the  Schedule  not  to  be  impertinent. 
The  Plaintiffs  excepted  to  his  Report,  and  the  Exception 
now  came  on  to  be  argued. 


Mr.  Barber,  for  the  Exception. 

Mr.  Cooper,  contra,  cited  Noncaj/  v.  Rotce  (a). 

The  Vice-Chancellor: — 

This  Bill  contains  only  the  common  Interrogatory, 

and  it  involves,  therefore,  a  general  question  of  some 

importance  in  point  of  Expense.     I  think  it  woidd  be 

highly  inconvenient,  to  hold  that,  in  answer  to  the  com- 


{a)  1  Meriv.  347. 
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mon  Interrogatories,  a  Defendant  is  justified  in  loading 
the  Parties  with  the  Expense  that  attends  the  setting 
forth  all  the  minute  particulars  and  prices  in  an  Auc- 
tioneer's Catalogue.  The  Defendant  might  have  satis- 
fied himself  by  stating,  that  the  Household  Furniture 
was  sold  by  Auction  at  such  a  time  and  place,  and  by 
such  a  Person,  and  produced  such  a  Sum.  If  a  Plain- 
tiff* really  desires  to  be  furnished  with  these  minuter  de- 
tails, he  will  have  no  difficulty  in  explaining  his  purpose 
by  a  special  Interrogatory. 


^v 
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BROWN  V.  BELLARIS. 

A  FATHER,  who  was  a  Trader,  laid  out  a  sum  of 
5,000/.  in  the  purchase  of  Stock,  in  the  names  of  his 
Son,  a  minor,  and  of  a  Trustee  for  him.  The  Father 
afterwards  became  a  Bankrupt ;  and  the  question  was, 
Whether  this  Stock  was  within  the  provisions  of  the 
1  Jac.  I.  c.  15.  s.  5? 

The  Vice-Chancellor: — 
Goods  and  Chattels  comprise  Stock.  In  their  legal 
signification  they  embrace  all  personal  Estate,  although 
the  context  of  a  particular  Instrument  may  give  them 
a  qualified  sense.  The  Case  is  plainly  within  the  mis- 
chief. 


8th  March« 

Stock  puf" 
chased  by  a  Fa^ 
thcr,  afterwards 
a  Bankrupt^  in 
the  Names  of  his 
Son,  a  Minor ^ 
and  a  Trust ecj  is 
within  the  pro* 
visions  of  the 
1  Jac.  J.  c.  15^ 


«  3 


54 


CASES    IN    CHANCERY. 


l8i20. 

10th  March. 

An  Executor 
purchasing  assets 
belonging  to  the 
Estate  of  his 
Testator^  with 
the  assent  of  the 
Parties  then  in* 
terestedf  will  not, 
after  a  length  of 
time,  be  answer-^ 
able  for  the  Prqfit 
he  has  made ;  but 
he  will,  when  he 
has  purchased 
with  afraudu' 
lent  intention. 


WHATTON  V.  TOONE. 

WHATTON  t?.  WHATTON. 

WHATTON  V.  BOND. 

J.  BE  Plaintiff  was  Tenant  in  Tail  in  Remainder  after 
the  death  of  the  Defendant^  his  Mother,  of  Lands  to 
be  purchased  with  the  residue  of  his  Grandfath^s 
Estate.  His  Father  and  Mother  had,  a  few  years  after 
the  Ghrandfather's  death,  instituted  a  Suit,  to  which  the 
Plaintiff*,  then  an  Infant,  was  a  Party  Defendant, 
against  the  Executors,  for  an  Account  of  the  Grand- 
father's Estate.  The  acting  Executor,  Mr.  Toone,  the 
Testator  of  the  Defendant  Toone,  upon  his  Examina- 
tion in  that  Suit,  represented,  that  wanting  a  Sum  of 
Money  to  pay  a  particular  Debt  of  the  Grandfather's,  he 
had,  at  a  particular  time  stated,  sold  certain  Canal 
Shares,  part  of  the  Grandfather's  Assets,  at  Sums  there 
mentioned,  with  which  he  debited  himself.  It  appeared 
in  Evidence  in  this  Cause,  that  the  Debt  in  question 
had  not  been  paid  for  a  year  after  the  Sale  of  the 
Canal  Shares,  and  that  the  Canal  Shares  had  been 
transferred  by  the  Executor,  Mr.  Toone,  to  two  Per- 
sons, who,  at  the  end  of  a  year,  had  declared  them- 
selves to  be  Trustees  for  him ;  that  Mr.  Toone,  the 
Executor,  was  the  Clerk  and  Treasurer  of  the  Canal 
Companies,  and  that  the  Canal  Shares  were,  at  the 
time  of  the  alleged  Sale,  increasing  in  value.  The 
Plaintiff  came  of  age  in  1803,  and  filed  his  Bill  in  1806 
The  alleged  Sale  took  place  about  1790,  and  the 
Examination  of  the  Executor,  Mr.  Toone,  was  in  1 796  : 
he  died  in  J  805.     There  was  Evidence,  that  the  Father 
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of  the  Plaintiff^  who  was  dead,  was  at  the  time  ac- 
quainted with  the  real  transaction,  and  it  was  there- 
fore insisted  for  the  Defendant,  Toone,  that  there  was 
no  intention  of  Fraud,  and  that  the  Court,  under  such 
circumstances,  would  not  relieve  against  a  Purchase 
by  the  Executor,  after  such  a  length  of  time. 


1820. 
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Whatton. 

TOONE 

and  Gibers. 


The  Vice-Chancellor: — 
If  an  Executor,  ignorant  of  the  Rules  of  this  Court, 
openly  purchase  Assets  of  his  Testator,  with  the  full 
approbation  of  the  Parties  then  presently  interested, 
the  Court  would  not  in  that  case  press  the  equitable 
Rule  (a)  against  him  after  such  a  length  q  time*  But  in 
this  Case,  the  transaction  was  concealed  and  disguised 
in  a  manner  which  imported  fraudulent  intention ;  and 
admitting  the  Father  to  be  acquainted  with  the  real 
Transaction,  his  conduct  cannot  conclude  either  the 
Mother  or  the  Son.  The  Shares,  which  contained  part 
of  Mr.  Tbone's  Estate,  must  be  sold,  and  the  Dividends, 
from  the  death  of  the  Father,  must  be  accounted  for, 
giving  credit  for  the  Price  paid,  and  Interest. 


(a)  See  this  rule  as  to 
Purchases  by  Trustees  and 
others  in  fiduciary  lituations 


of  Trust  property,  and  the 
Cases,  1  Mad.  Prin.  and  Pract. 
110,  &c.ed.  2. 
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1820. 

""^^ '  GLADDING  v.  YAPP. 


15th  March. 

A  direction  in  JOHN  MONK,  by  his  Will,  I6th  March  1815,  gave 
a  JVitt  "  to  keep  to  his  Kinsman  Thomas  Harris,  all  his  Messuage  and 
Jccountsy"  held    Tenement,  Grarden  and  Orchards  thereunto  adjoining, 
0  affor  a  pre-    ^^  ^^  Possession  of  the  Lands  he  then  rented  ;  and 
\^     .  also  all  his  Household  Furniture,  Stocky  and  Implements 

not  meant  to  take  ^^  Husbandry,  "  except  one  Mare,  which  I  except  for 
heneficiaUtf ;  hut  the  use  of  Sister  Catherine  Yapp ;  and  the  said  Thomas 
parol  Evidence  Harris  is  truly  to  enjoy  the  same  after  my  decease, 
was  admitted  on  withoutinterruption:  the  Messuage,  Tenement  and  Lands 
0^    J  of    eEx"  J  gj^^  ^  jjj^  ^j^j  jjjg  jjgirs  for  ever ;  but  my  Sister 

that  h  '  Catherine  Yapp  is  to  and  shall  have  her  free  living  in 
tefidedto  take  the  ^^  House,  or  any  part  for  her  use,  as  long  as  she  lives, 
residue  for  her  with  the  use  of  any  Household  Furniture  she  likes,  with- 
own  benefit;  and  out  any  interruption : "  and  after  various  other  Bequests, 
such  Evidence  be-  the  Testator  concluded  his  Will  thus :  "  Now  I  constitute 

*?^  1*!..  .^.^'^'  and  appoint  my  Sister  Catherine  Yapp  to  be  my  sole 
theBiUbythe       _         \\  .\  „     ,  ^  „ /^  /.     , 

^ , .     ,        Executnx,  and  James  Parlour  shall  have  power  jointly 

dismissed.  ^  ^^^  "P  ^^Y  Monies  due  upon  Bonds,  Notes  or  any 

other  Securities,  to  discharge  my  FuneraJ  Expences 
and  Debts  and  Legacies,  as  soon  as  they  shall  think 
meet  after  my  decease,  keeping  a  proper  account  of  the 
same :  and  I  give  unto  James  Parlour,  my  Trustee,  the 
sum  of  50/.  for  his  trouble,  to  be  paid  outof  my  Monies 
that  are  due  to  me  at  my  decease." 

The  Will  was  proved  by  Catherine  Yapp.  The  per- 
sonal Estate,  after  payment  of  all  the  Debts,  Legacies 
and  Puneral  Expenses,  was  very  considerable  ;  and  the 
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Plaintiffs,  as  the  next  of  kin,  claimed  the  same  as  being  1820. 

undisposed  of  by  the  Will. 
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The  Defendant,  Catherine  Yapp,  on  the  12th  June 
1817,  demurred  to  the  Bill  for  want  of  Equity;  but 
the  Demurrer  was  overruled  by  the  Vice-chancellor,  on 
the  16th  January  1818,  upon  the  ground  that  the 
direction  to  keep  Accounts  primd  facie  imported  a 
Trust. 

Afterwards,  Catherine  Yapp  died,  and  a  Bill  of  Re- 
vivor and  Supplement  was  filed  against  her  Executor, 
Richard  Yapp,  who  submitted,  by  his  Answer,  that 
Catherine  Yapp  was  entitled  to  the  clear  Residue  of 
the  Testator's  personal  Estate,  for  her  own  benefit,  and 
that  he  was  entitled  to  the  same  as  her  Executor,  and 
that  the  Suit  and  Proceedings  ought  not  to  be  revived 
against  him ;  and  that  he  should  be  able  to  prove  that 
the  Testator  intended  to  give,  and  thought  he  had 
given,  the  clear  Residue  of  his  personal  Estate  to 
Catherine  Yapp. 

Evidence  was  entered  into  by  the  Defendant;  and 
James  Parlour  (mentioned  in  the  Testator's  Will,  and 
who  drew  the  same)  deposed,  "  that  four  days  before 
he  made  his  Will,  the  Testator  informed  him  of  the 
disposition  he  meant  to  make  by  his  Will/'  and  that 
he  should  give  the  remainder  or  overplus  of  his  Pro- 
perty, after  payment  of  the  Legacies,  to  his  Sister 
Catherine  Yapp,  and  that  he  would  make  or  appoint 
her  his  Executor  (a)."  He  also  swore,  that  "  some  days 
after  he  wrote  out  the  Testator's  Will,  and  by  his  direc- 
tions made  some  alterations;   and  upon   being  asked 

(a)  The  word  Kxccutor  was  used  in  the  Deposition. 


Glad»ino 
Yapp. 


V. 

Yapf. 
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1820.  what  he  meant  to  give  the  Yapps,  (meaniDg  Caiherine 

'  ""  '  Yapp,  the  Executrix's  two  SonsJ  he  said,  "  he  should 
Gladding  or  would  not  leave  them  any  thing,  as  he  should  ap- 
point Kate,  (meaning  their  Mother,)  his  Executor,  and 
she  might  do  what  she  would  with  it."  He  swore, 
also,  that  the  Testator  said,  "  that  the  Deponent 
would  have  a  good  deal  of  trouble,  as  his,  the  Testa- 
tor's Sister,  was  no  Scholar,  and  only  a  Woman,  and 
that  the  Deponent  was  to  keep  the  Account  of  the 
Property  for  her." 

Mr.  Bell,  and  Mr.  Pepj/s,  for  the  Plaintiffs  : — 
It  was  held,  on  the  Demurrer,  that  Catherine  Yapp 
was  not  entitled  on  the  face  of  the  Will ;  the  Court 
inferring,  from  the  direction  in.  the  Will,  ''  to  keep  a 
proper  Account,''  that  she  was  not  meant  to  take  bene- 
ficially. The  Defendant,  the  Executor  of  Catherine 
Yapp,  who  died  after  the  Demurrer  was  overruled, 
has  now,  on  the  Bill  of  Revivor  and  Supplement,  en- 
tered into  parol  Evidence  with  a  view  of  showing  that 
the  Testator  intended  Catherine  Yapp  to  take  the 
Residue  beneficially,  and  the  Evidence  is  favourable 
to  his  Claim,  if  such  Evidence  be  admissible.  Here 
it  is  clear,  on  the  face  of  the  Will,  that  a  Trust  was 
intended;  and  in  Langham  v.  Sandford(jb),  Lord  Eldan 
says,  that  when  there  is  a  clear  intent  on  the  face  of 
the  Will,  that  the  Executor  was  meant  to  take  only  as 
a  Trustee,  parol  Evidence  is  inadmissible  on  the  part  of 
the  Executor. 

The  Vice-Chancellor  [stopping  the  Defendant's 
Counsel] : — 
Parol  Evidence  is  not  admissible   to  contradict   a 

(A)  a  Meriv.  16. 


«7. 

Yapp. 
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Will ;  and  if  the  Will  contain  express  declarations  ihat 
the  Executor  is  to  be  a  Trustee,  Evidence  cannot  be 
received  against  the  effect  of  that  declaration ;  but  if  Gladdikg 
there  be  no  express  declaration  of  Trust  in  the  Will, 
and  only  circumstances  which  afford  inference  or 
presumption  of  Trust  in  the  Executor,  there  parol 
Evidence  is  admissible  to  answer  that  inference  or 
presumption  (c). 

Here  the  Testator  has  appointed  his  Sister,  Catherine 
Yapp,  sole  Executrix,  and  Parlour  his  Trustee,  and  he 
directs  that  she  and  Parlour  shall  have  power  jointly 
to  call  up  all  monies  due  upon  Bonds,  Notes  or  any 
other  Securities,  to  discharge  his  Funeral  Expenses, 
Debts  and  Legacies,  as  soon  as  they  shall  think  meet 
after  his  decease,  keeping  a  proper  Account  of  the 
same.  It  appeared  to  me,  on  the  Argument  of  the  De- 
murrer, that  these  words  afforded  an  inference  or 
presumption  that  she  was  not  to  take  the  Residue 
beneficially,  for  otherwise,  no  Account  on  her  part  was 
necessary;  but  the  Evidence  explains  this  passage  in 
the  Will.  It  appears  by  the  Testimony  of  Parlour,  that 
four  days  before  the  Will  was  made,  the  Testator  told 
him  that  he  meant  to  give  the  overplus  of  his  Property, 
after  payment  of  the  Legacies,  to  his  Sister,  and  to 
make  her  Executor ;  and  in  a  Conversation,  when  the 
Will  was  making,  he  said  he  would  not  give  Catherine 
Yapp's  sons  any  thing,  as  he  would  appoint  Kate  (mean- 
ing  Catherine  Yapp)  as  his  Executor,  and  she  might  do 
what  she  would  with  it.  The  Witness  further  states^ 
that  when  he  was  writing  the  Will,  wherein  the  Wit- 

(c)  S^c  the  Cases  collected;  2  Madd.  Prin.  k  Pract.  I05, 
106,  12 J  edit 


6o 

Gladding 

V, 

Yafp. 


CASES  IN  CHANCERY, 

ness  was  appointed  a  Trustee,  the  Testator  said,  '^  that 
as  his  Sister  was  no  Scholar,  and  only  a  Woman,  that 
he.  Parlour,  was  to  keep  the  Accounts  of  the  Property 
for  her."  The  inference  or  presumption,  therefore, 
from  the  direction  to  keep  Accounts  in  the  Will,  is 
explained ;  and  it  now  appears  there  was  no  reason  for 
the  Testator  naming  Parlour  as  a  Trustee  only,  and 
his  Sister  Executrix,  as  they  were  to  have  the  same 
powers,  but  because  he  meant  the  latter  to  take  the 
Residue  beneficially.    The  Bill  must  be  dismissed. 


18th  March. 

Notice  tixu 
given  of  a  Mo- 
iion  to  dismiss* 
On  the  same  day 
the  Motion  to  dis' 
miss  was  made^ 
a  Replication 
wasjiled*     Held 
that  the  BiU  did 
not  stand  dis* 
missed,  and  that 
the  Defendant 
was  not  entitled 
to  the  Costs  of 
the  Motion* 


REYNOLDS  v.  NELSON. 

vJN  the  19th  February  the  Defendant  moved  to  dis- 
miss the  Bill  for  want  of  Prosecution.  On  the  same 
day  a  Replication  was  filed.  On  applying,  on  the  22d, 
for  a  Certificate  of  no  Proceedings  having  been  had  in 
the  Cause,  to  enable  the  Defendant  to  draw  up  the 
Order,  it  was  refused,  the  Replication  having  been 
filed  on  the  day  the  Motion  was  made. 

It  was  now  moved,  by  Mr.  Maddock,  that  the  Order 
of  the  19th  of  February  might  be  directed  to  be  drawn 
up,  upon  a  Certificate  of  the  Clerk  in  Court,  that  the 
Replication  was  filed  on  that  day.  It  did  not  appear, 
whether  it  was  filed  before  the  Motion  was  made  ;  and 
it  was  urged,  there  ought  to  be  an  Affidavit  of  the  fact, 
and  that  at  least  the  Costs  of  that  Motion  should  be 
paid,  as  the  Replication  was  filed  after  Notice  of  the 
Motion  to  dismiss ;   and  Spurrier  v.  Bemiett  (a)    was 


(cf)  AniCf  vol.  iv.  p.  39. 


CASES  IN  CHANCERY. 

cited.  On  the  other  hand,  Mr.  Wakefield  insisted, 
that  as  a  Replication  was  filed  on  the  same  day  when 
the  Motion  to  dismiss  was  made,  that  was  sufficient; 
and  that  the  Defendant  was  not  entitled  to  the  Costs 
of  the  Motion  to  dismiss. 
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1830. 


Retnolds 

V. 

Nelson. 


The  Vice-Chancellor: — 
It  is  sufficient  that  the  Replication  was  filed  on  the 
day  the  Motion  was  made;  and  whether  it  was  filed  after 
the  Motion  to  dismiss,  or  before  it,  is  immaterial,  as 
there  can  be  no  fraction  of  a  day. 

In  the  Case  cited,  the  Motion  was  not  of  course,  as 
it  was  in  this  Case ;  and  there  is,  therefore,  no  title  to 
the  Costs  of  the  Motion  to  dismiss* 


JAMES    BUTCHER,    and    SARAH,    his   Wife, 

Plaintiffs ; 
and 

EDWARD  KEMP,  JAMES  BATTS,  and  ELIZA- 
BETH BUTLER,  Spinster  -    -    -    Defendants. 

IHOMAS  BUTLER,  by  his  Will,  8th  February  The  Testator 
1815,  devised  to  the  Defendants  Edward  Kemp  and  directs  his  Trus" 
James  Batts,  a  Farm,  containing  about  136  Acres,  to  '««  to  continue 
hold  to  them  and  their  Heirs,  during  the  minority  of  ***  forming  Bii- 

his  Daughter,  the  Defendant,  Elizabeth  Butler.    Upon  t"^'*  "?  ^^ 

'■        Jbarm  o^  1 30 

Acres^  during  the  Minority  of  his  Daughter,  and  for  her  benefit.     The 

Widow,  a  Devisee,  is  put  to  her  election  in  respect  of^  her  Dower  out  of  this 

Farm,  because  the  Testator's  intention  was  that  the  Trustees  shoutd  be  pos' 

sessed  of  the  entire  Farm,  and  her  Title  to  Donaer  xvould  disappoint  that 

intention. 
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1820. 

^^ y ' 

BCJTCHZR 

and  Wife 

V. 

Kemp 
and  others. 


V 


his  Daughter  attaining  twenty-one,  he  devised  the  said 
Farm  unto  her  and  her  Assigns  for  life,  without  im- 
peachment of  Waste,  other  than  destructive  or  malicious 
Waste,  with  Remainder  to  his  scud  Trustees  to  preserve 
contingent  Remainders,  &c.  with  Remainder,  after  the 
decease  of  his  Daughter,  to  the  use  of  the  first  and 
other  Sons,  &c.  of  his  Daughter  in  tail  male,  with 
Remainder  to  the  Daughters  of  his  said  Daughter,  with 
Cross  Remainders,  with  Remainder  in  default  of  such 
Issue  of  his  Daughter,  or  in  case  of  her  death  under 
twenty- one,  without  Issue,  to  the  Plaintiff,  his  Wife, 
and  her  Assigns  for  life,  with  Remainder  to  the  Trus- 
tees, in  trust  to  sell  and  dispose  of  the  said  Farm;  and 
the  Testator  declared  that  his  Trustees  should  stand 
possessed  of  the  said  Farm  during  the  minority  of  his 
Daughter,  upon  trust,  to  carry  on  the  Business  thereof, 
or  to  let  the  same  upon  Lease,  for  her  benefit,  as  to 
them  or  the  Survivor  should  seem  best,  with  a  proviso 
that  it  should  be  lawful  for  his  Daughter,  and  her  Issue, 
and  he  thereby  empowered  her  and  them,  when  and 
as  they  should  respectively  attain  twenty-one,  and  be 
entitled  in  possession,  and  Ukewise  for  his  Trustees  or 
the  Survivor,  and  the  Heirs  of  such  Survivor,  and  his 
Assigns,  during  the  minority  of  his  Daughter  or  her 
Issue,  who  for  the  time  being  should  be  entitled,  to 
demise,  lease  or  grant,  or  limit  or  appoint  by  way  of 
demise,  lease  or  grant,  the  said  Farm,  or  any  part 
thereof,  in  the  manner  in  the  Will  mentioned ;  and  the 
Testator  further  declared,  that  the  Trustees,  8cc  should 
stand  possessed  of  the  Money  to  arise  by  sale  of  the 
Farm,  in  the  event  of  the  same  being  sold,  for  such 
Person  as  at  the  time  of  the  death  of  the  Testator's 
Daughter,  without  Issue,  should  be  his  next  of  kin,  as 
if  he  had  died  intestate  and  unmarried.     The  Testator 
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then  devised  eighteen  Acres  of  Land,  part  whereof  was  180. 

Copyhold,  and  had  been  surrendered  to  the  use  of  his     '        •        ' 

WiU,  to  his  Wife,  the  Plaintiff.  Sarah  Butcher  (formerly      ^^""^^  ^* 

and  Wife 
Butler)  and  her   Assigns,  for  her  life,  and  after  her 

death  to  his   said    Daughter,  her  Heirs  and  Assigns  Kemp 

for  ever ;  and  also  gave  several  specific  and  pecuniary      and  othen* 

Legacies  to  his   said  Wife.    The  Testator  died  i6th 

January  1815,  leaving  the  Defendant,  Elizabeth  Butler, 

his  Daughter  and  only  Child  and  Heir  at  Law,  and  his 

Widow,  now  the  Wife  of  the  Plaintiff  James  Butcher; 

and   upon  his  death,   the    Defendants   the   Trustees 

entered  into  possession  of  the  Testator's  Estates. 

The  Plaintiff  and  his  Wife  filed  a  Bill,  insisting  tliat 
the  Plaintiff,  Sarah  Butcher,  the  late  Wife  of  the 
Testator,  was  entitled  to  Dower  out  of  all  the  real 
Estates  of  which  the  Testator  died  seised,  with  the 
usual  Prayer  in  such  cases. 

The  question  in  the  Cause,  was.  Whether  the  Widow 
was  dowable  out  of  the  Farm  of  136  Acres  ? 

Mr.  Garratt,  for  Plaintiffs. 

Mr.  ,  for  Defendants  (a). 

The  Vice-jChancellor  : — 
The  question  is,  whether  the  Widow  is  entitled  to 
Dower  out  of  the  Farm  and  Premises  given  to  the 
Trustees  during  the  minority  of  the  Daughter  ?  If  there 
be  other  real  Estate,  besides  the  Farm  in  question, 
it  is  not  alleged  that  there  is  any  thing  in  this  Will  to 
deprive  the  Widow  of  Dower  in  such  other  real  Estate. 
The  Widow  is  entitled  to  Dower  out  of  this  Farm, 
unless  the  Husband  has  in  his  Will  made  some  Gift  of 
it  necessarily  inconsistent  with  her  Claim  of  Dower  in 
that  Farm,  and  which  would   be  disappointed  by  it. 

(a)  I  was  not  present  at  the  Argument. 
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Butcher 
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Kemp 

and  others. 
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The  Testator  directs    that  his   Trustees  shall    stand 
possessed  of  this   Farm,  which  he  describes  as   con- 
taining about   136  Acres,  during  the  minority  of  his 
Daughter,  upon  Trust  to  carry  on  the  Business  thereof,  or 
to  let  the  same  upon  Lease,  for  her  benefit,  as  they  should 
think  best ;  and  for  that  purpose,  gives  them  all  his  Stock, 
Cattle  and  Implements  upon  the  Farm.    The  question 
is.  Whether  the  Testator  can  be  considered  as  speaking 
here  of  his  Interest  in  the  Farm  subject  to  his  Widow's 
Claim  of  Dower  ?  His  plain  intention,  is,  that  his  Trus- 
tees  should,  for    the    benefit   of  his   Daughter,   have 
authority  to  continue  his  Business  in  the  entire  Farm 
which  he  himself  occupied,  consisting  of  about  136 
Acres ;  and  this  intention  must  be  disappointed,  if  the 
Widow  could  have  assigned  to  her  a  third  part  of  this 
Land.    This  Case  is  within  the  principle  of  Miall  v. 
Brain  (a),  which  was  lately  before  me,  in  which  I  held 
the  Claim  of  Dower  necessarily  excluded  by  the  Gift 
of  a  House  for  the  personsd  occupation  and  enjoyment 
of  the  Testator's  Daughter. 

(a)  Ante,  voLiv.  p.  119. 


cover. 


3d  May.  BARKER  v.  RAY. 

th  hti  ^jJL^f  JdILL  filed  by  Plaintifi*,  claiming  under  a  Will  alleged 
prayedyvokichthc  *^  ^®  suppressed,  (stating  circumstances  from  which 
Pka  did  not        the  existence  of  the  Will  was  to  be  presumed,)  against 

the  Heir  at  Law  of  the  Testator,  praying  an  Account  of 
the  Rents  and  Profits,  and  a  delivery  of  the  Possession 
and  Title  Deeds ;  or  if  the  Court  should  be  of  opinion, 
that  Plaintifi*  was  not  entitled  to  that  Relief,  then  that 
the  Defendant  might  be  decreed  to  deliver  up  the  Will, 
and  might  be  restrained  from  setting  up  any  outstanding 
Terms. 
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llie  Bill  charged,  that  there  were  outstanding  Terms. 

The  Defendants  pleaded  there  were  no  outstanding 
Terms. 

Mr.  Heald,  and  Mr.  Bkkersteth,  in  support  of  the 
Bill  :— 
The  question  is.  Whether  the  plea  covers  the  whole 
Bill.  If,  according  to  the  Case  made  by  the  Bill,  the 
Plaintiff  had  no  title  to  the  assistance  of  a  Court  of 
Equity,  except  for  the  purpose  of  an  Injunction  to  restrain 
the  setting  up  of  outstanding  Terms,  then  the  plea  that 
there  are  no  outstanding  Terms,  would  cover  the  whole 
Bill.  But  here  the  Plaintiff  alleges  that  the  Defend- 
ants are  in  possession  of  the  Will  upon  which  his  Title 
depends,  and  prays  a  delivery  of  that  WiU;  and  he  is 
entitled  to  the  assistance  of  a  Court  of  Equity  for  the 
production  of  the  Will,  in  order  to  support  his  Case  at 
Law.        • 

»  * 

Mr.  Trower,  Mr.  Bell,  Mr.  Wetherell,  and  Mr. 
Rose,  in  support  of  the  Plea:— 
A  Plea  to  Relief  is  a  Plea  to  Discovery.  The  deli- 
very of  the  Will  was  prayed  here  only  as  incidental  to 
the  Discovery,  and  it  is  plain  the  Plaintiff  has  so  con- 
sidered it,  as  he  has  not  annexed  the  Affidavit  usual 
in  Cases  of  a  lost  Instrument. 

The  Vice-Chancbllor: — 

In  considering  this  Plea,  I  cannot  take  notice 
whether  there  be  or  not  an  Affidavit  that  the  Plaintiff 
has  not  the  Will  in  his  possession ;  nor  is  it  necessary 
to  decide  whether,   strictly  speaking,   the   production 

Vol.  V.  F 
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i8ao  ^  ^^  Instrument  is  relief^  or  discovery.    The  Plaintiff, 

according  to  the  Case  made  by  the  Bill,  has  a  ri^t  to 
the  aid  of  a  Court  of  Equity  for  the  production  of  this 
Will,  to  support  his  Title  at  Law ;  and  the  Plea  leaves 
this  part  of  the  Case  untouched. 

Overrule  the  Plea. 


lAth  Mav. 


BOTT  and  another  v.  BIRCH. 

William  LUCAS,  by  his  Affidavit,  stated,  that 

JJier  the  ex-     he  was  examined  as  a  Witness  in  this  Cause,  on  the 

amination  of  a      part  of  the  Plaintiff,  and  that  subsequent  to  his  exami* 

Witness  on  the     nation,   the  Clerk   of  the    Agent  to  the  Defendants 

partofthePlain^  Attorney    called   upon  the  Witness,  and  produced  a 

n  '        ...     Copy  of  a  Paper  Writing  which  purported  to  bear  the 
Paper f  signed  by        ^"^  '^  °  r     r 

him  and  the  De-  signature  of  the  Witness,  and  of  the  Defendant  Birekf 
fendantywaspro'  witnessed  by  one  Joseph  Smith;  and  such  Clerk  inti- 
duced  to  hiniy  in-  mated  an  intention  of  examining  William  Lucas  as  to 
consistent  with  the  same  on  the  part  of  the  Defendant :— That  after- 
xDhat  he  had  wards,  the  same  Clerk  and  the  Defendant  called  upon 
,  *         ^      William  Lucas,  and  produced  the  ori^nal  Paper  Writ- 

the  Plaintiff  to    ^^  • — '^^^^  ^^  ^^^  ^^^^  ^^®  Deponent  was  examined 

re-examine  the      on  the  part  of  the  Plaintiff,  it  was  not  in  the  Depo- 

Witness,  and  for  nent's  recollection  that  he  had  ever  signed  any  such 

a  production  of    Paper   as   was    afterwards  produced  to  the  Deponent 

thewritten  Paper  y^^  ^^  Defendant  Birch ;  and  he  believes  it  is  essen- 

^     .*    tial  to  the  justice  of  the  Cause,  that  the   Deponent 

should  be  examined  touching  the  said  Paper  Writing, 

and  should  have  an  opportunity  of  giving  his  Testimony 

of  what  took  place  previously  and  subsequently  to  the 

time  of  the  same  being  signed,  and  that  without  such 
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epportunity.  Deponent  is  apprehenshre,  and  verily 
beUeves^  that  his  Deposition  already  made  in  this  Cause 
will  appear  inconsistent  with  the  contents  of  the  said  Bott 

ftiper  Writing:— That  in  consequence  of  the  intention  •**  another 
intimated  to  Deponent,  of  examining  him  on  the  part  BmcH 
of  the  Defendant,  touching  the  said  Paper  Writing, 
Deponent  held  himself  in  readiness  to  attend  the  Ex« 
aminer,  on  receiving  Notice  from  the  said  Agents  of 
the  said  Thomas  Birch  for  that  purpose,  till  about  the 
middle  of  April  last,  at  or  about  which  tim^  this  Depo- 
nent wrote  to  the  said  Agents  of  the  said  Thomas  Birch, 
informing  them  that  Deponent  had  occasion  to  leave 
London  for  a  short  time  (which  was  the  truth),  and 
desiring  to  know  when  it  was  intended  that  Deponent 
should  be  examined;  in  answer  to  which  application. 
Deponent  received  from  the  Agents  of  the  said  I%oma$ 
Birch  a  Letter,  which  be  hath  since  lost  or  mislaid, 
informing  him  that  it  would  not  be  necessary  to  Exa- 
mine Deponent  for  the  present,  though  Deponent  is 
not  now  able  to  state  the  exact  expression  of  the  said 
Letter  :«-^That  he  is  induced  by  the  said  Letter  to  be- 
lieve, and  does  verily  believe,  that  it  is  not  intended  to 
examine  Deponent  on  the  part  of  the  Defendant  to 
the  said  Agreement :«— That  he  hath  been  informed  by 
the  Plaintiff's  Solicitors,  and  he  believes  it  to  be  true» 
that  Joseph  Smith,  of,  &c.  Farming  Servant,  has  been 
examined  in  this  Cause  as  a  Witness  on  the  part  of 
the  Defendant,  and  he  verily  believes  the  said  Joteph 
Smith,  so  stated  to  have  been  examined,  is  the  same 
Person  whose  name  stands  as  the  attesting  Witness  to 
the  signing  of  the  Pi^per  Writing  hereinbefore  men- 
turned. 

By  an  Affidavit  of  John  James,  Clerk  to  the  Solicitor 

F  2 
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18^.         tor  the  Plaintifliy  it  was  sworn^  that  a  Paper  Writiiigy 

* r '     annexed  to  his  Affidavit,  was  senred  on  such  Solicitor, 

BoTT  notifying  to  them  on  the  part  of  the  Defendant,  that 

and  another    Jo$cph  Smith  was  under  examination  on  the  part  of  the 

Defendant ;  and  the  Deponent  further  stated,  that  pub- 
lication had  not  passed  in  the  Cause. 

Mr.  BenifOii,  and  Mr.  Barber,  now  moved  on. behalf  of 
the  Plaintiffs^  that  they  might   be  at  liberty    to   re- 
examine the  Witness  William  Lucas,  who    had    been 
already  examined  on  the  part  of  the  Plaintiff;  and  for 
that  purpose  to  exhibit  before  the  Examiner,    one  or 
more  further  additional  Interrogatory  or  Interrogatories^ 
as  they   should  b^  advised ;  and  that  the  Defendant 
might  be  ordered  to  leave  with  the  Examiner  a  certain 
Paper  Writing  or  Memorandum,  now  in  the  possession, 
custody  or  power  of  the  said  Defendant,  or  his  Solicitor, 
bearing  the  Signatures  of  the  said  William  Imcos,  and 
of  the  said  Defendant,  and  appearing  to  be  witnessed 
by  one  Joseph  Smith.     In  support  of  the  Motion,  they 
cited   Kirk  v.  Kirk  (a),  and  observed,  that  the  Paper 
Writinc:  was  not  in  issue  in  the  Cause. 

Mr,  Wetherell  opposed  the  Motion,  and  cited  Lord 
Abergavewiy  v.  Powell  (ft). 

The  VICE-CHANCELLOR  : — 

This  Witness  having  been  examined  on  the  part  of 
the  Plaintiff,  has  since  seen  a  written  Paper,  signed 
by  himself,  which  is  in  the  possession  of  the  Defendant, 
and  which  he  admits  is  at  variance  with  his  Testimony. 
He  now  desires  to  be  re-examined,  in  order  to  Correct 

(a)  13  Ves.  288.  \b)  I  Meriv.  130.    . 
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his  former  Evidence.    A  Re-examination  in  such  a  case  iSao. 


would  be  too  dangerous  to  Justice,  and  cannot  be  per- 
mitted. 

Motion  refused. 


BOTt 

and  another 
.  BiacH.  \ 


MICHELL  V.  MICHELL  and  others.  15th  May. 

JOHNMICHELL,  by  his  WiU,  9th  January  1810,      Bequest  to  E. 
after  devising  a.  Messusige  and  Premises  to  his  Daugh-  ^'"*  ™  "  s/^^" 
ters  Elizabeth  and  Mary  Mkhell,  two  of  the  Defendants,  ""^f  ^''S'^^''  ^" 
and  to  their  Heirs/ &c.  as  Tenants  in  common;  and  ctl^^'^Ze. 
also  a  Garden,  Orchard  and  Premises  ;  and  all  and  sin-  ^^/^  Goods  and 
gular  his  Plate,  Linen,  China,  Household  Goods,  and  (a)  Furniture  and 
Furniture   and   Effects   that  he  should  die  possessed  ^ccts  that  he 
of,    devised   unto  his  two  Sons  Richard  and  Edward  ^^Mdiepos- 
Michell  the  two  other  Defendants,  aU  his  Estate  caUed  '^^^  "f']  ^"^ 
Holsome,  and  all  other  his  Messuages  or  Tenements,    ^         ,  „ 
Lands,  Hereditaments,  real  Estate  and  Estates  what-  q^^^  of  the 
soever,"    upon    Trusty     that    they    or    the    Survivori  Monies  to  arise 
his  Heirs  8cc.  should  sell  the  same ;  and  out  of  the'  from  the  Sale 
Monies  to  arise  from  the  Sale,  to  pay  his  Funeral  Ex-  thereof ^  to  pay 
penses,  and  the  Costs  of  proving  his  Will ;  and  in  the  '^^^^^^  -"' 

next  place  to  retain  all  sum  and  sums  of  Money  then  P^*^*^     ^"^ 

due  on  Mort^ 
due,  or  thereafter  ta  grow  due  from  him  to  them  re-  and  ail 

spectively,  on  Mortgage,  Bond  or  Memorandiim,  and\  ^/A^r  De6/*,  aad 
the  Interest  thereof  respectively ;  and  should  also  pay  the  residue 

all  such  other  Debt  and  Debts,  of  what  nature  or  kind  amongst  the  Tes- 

tator's  ChUdrau 
:  Held,  that  the  word  '<  efffctsy*  coupled  with  the  context,  operated  as  a 
specific  Bequest  of  the  personal  Estate,  and  that  the  same  xvas  not  liable  to 
thepaymeni  of  Debts. 

/ 

(tf)  In  the  Brief,  the  Word     omitted,  but  it  appeared  in 
"  iiiu^'*  ia  this   place,    was     the  Probate  of  the  Will. 

^'  3 


i8so. 

MlCHELL 
MiGBBLL 

and  Others. 
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soever,  as  should  be  due  from  him  to  any  other  Persos 
or  Persons  at  the  time  of  bis  decease,  and  diTide  the 
residue  of  the  Trust  Monies  between  his  five  Children; 
viz.  the  Plaintiff,  Richard  and  Edward  MicheU,  and 
Elizabeth  and  Mary  MicheU,  their  Executors,  &c.  to  be 
equally  divided  between  them,  the  same  to  be  vested 
interests  in  such  Children,  at  his  death ;  and  he  further 
directed,  until  such  Sale  as  aforesaid,  the  Rents  should 
be  paid  to  such  Persons,  and  in  the  same  proportioBS 
as  the  proceeds  of  the  Sale  were  applicable. 


By  a  Codicil,  igth  January  1810,  the  Testator^  after 
reciting  the  Bequests  to  his  two  Daughters,  directed 
that  if  either  of  them  should  die  in  his  Ufe-tbaae,  the 
share  of  such  Daughter  should  devolve  on  her  surviving 
Sister.  The  Testator  died  7th  December  181 1,  leaving 
the  Plaintiff,  his  eldest  Son  and  Heir  at  Law,  and  the 
said  Richard  and  Edward  MicheU,  Elizabeth  and  Mary 
MicheU,  Survivors;  and  Richard  and  Edward  MickeU 
proved  his  Will  and  Codicil,  and  entered  into  possess- 
sion  of  the  Testator's  real  and  personal  Estate. 


The  Bill  stating  these  facts, /Troy^I,  as  against  Richard 
and  Edward  MicheU,  the  usual  Accounts  of  the  Testar 
tor's  perscmal  Estate  and  Effects,  not  specifically  be- 
queathed ;  and  also  an  Account  of  the  Testator's  real 
Estates  devised  to  them  in  Trust;  and  that  the  Trusts 
might  be  performed,  and  that  the  Testator's  personal 
Estate,  not  specifically  bequeathed,  might  be  applied 
in  payment  of  his  Funeral  Expenses  and  Debts ;  and 
that  the  real  Estates,  devised  in  Trust,  might  be  sold ; 
and  if  the  personal  Estate,  not  specifically  bequeathed, 
should  not  be  sufficient  to  pay  the  Funeral  Expenses 
and  Debts,  that  a  competent  part  of  the  Monies  to  be 
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produced  by  sale  of  the  Truat  Estates  might  be  applied 
in  payment  of  the  same;  and  that  one  fifth  of  the 
whole  of  the  Monies  to  be  produced  by  the  Sale  of  the 
IVust  Estates,  in  case  the  Testator's  personal  Estate, 
not  specifically  bequeathed,  should  be  sufficient  to  pay 
his  Funeral  Expenses  and  Debts,  might  be  paid  to  the 
Plaintiff;  but  in  case  the  same  should  not  be  sufficient, 
then  one  fifth  part  of  the  residue  only,  after  the  pay- 
ment of  such  Funeral  Expenses  and  Legacies ;  and  for 
a  receiver. 
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MiCHELL 
MiCHELL. 

and  Others. 


The  first  question  was.  Whether  the  word  **  Ef- 
ibcts/'  used  in  the  Bequests  to  the  Testator's  two 
Daughters,  passed  the  whole  of  his  personal  Estate,  or 
whether  only  such  Property  as  was  gusdem  generis  with 
the  Property  expressed  before  the  word  **  Effects  f  viz. 
**  Plate,  Linen,  China,  Household  Goods  and  Furniture  ?'' 
And  the  second  question  was.  Whether,  if  the  word 
**  Effects''  passed  the  personal  Estate  to  the  Daughters^ 
they  did  or  not  take  it  exempt  from  Debts  ? 

Mf .  Heald,  and  Mr.  Hinds,  for  Plaintiff. 

Mr.  Bell,  and  Mr.  Ray,  for  Defendants  Richard 
and  Edward  Mickell:  Mr.  Palmer  for  the  Defendants 
Elizabeth  and  Mary  Michell,  cited  Campbell  v.  Pres^ 
CM  (b). 

I  was  not  present  during  the  Argument 

The  Vick-Chancellor  : — 
The  word  "  Effects,"  used  simpliciter,  will  carry  the 
whole  personal  Estate,  as  a  gift  "  of  all  my  effects," 

(^  15  X^es.  500. 
F  4 
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without  more.     But  it  is  frequently  used  in  a  resfricted 
sense,  meaning   '*  Goods  and  Moveables,''    as  in  the 
common  expression  of  "  Furniture  and  Effects.''      In 
every   Case   the   Court  has  to  collect  from  the  cobi- 
text  the   particular  sense   in  which  the  Testator  has 
intended  to  use  it.      In  Campbell  v.  Prescott  there  were 
added  to  the  word  "  Effects/'  "  of  what  nature  and  kind 
soever;"  and  this  addition  excluded  its  restricted  sense. 
And   it   appears  to  me,  that  the  words  which  follow 
"  Effects,^  in  the  present  case,  "  that  he  shall  die  pos- 
sessed of/'  lead  to  the  same  conclusion.     It  is  further 
to  be  observed,  that  the  words  here  are  not  **  House- 
hold Goods,  Furniture,  and  Effiscts/'  but  *'  Household 
Goods  and  Furniture,  and  Effects,"  which  imports  a 
distinct  sense  in  the  word  ''  Effects,"  particularly  with 
the  addition  of  the  words  "  that  he  shall  die  possessed 
of;*'  and  further,  unless  this  Testator  intended  to  describe 
his  general  personal  Estate  by  the  word  "  Effects/'  he 
has  omitted  all  notice  of  it  in  his  Will.     I  think,  tlieie- 
fore,  the  best  construction  here  is,  that  this  Testator 
meant  to  give  to  his  Daughters  all  the  Effects  which  he 
should  die  possessed  of,  or  in  other  words,  all  his  per- 
sonal Estate. 


With  respect  to  the  second  question,  the  Case  of 
Greene  v.  Greene  (c)  is  precisely  in  point  I  had  occasion 
there  to  consider  all  the  Cases  upon  the  subject  fiiUy, 
and  I  must  say  here,  as  I  said  there,  that  this  Testator 
meant  his  real  Estate  should  be  the  primary,  and  not 
the  auxiliary.  Fund,  for  the  payment  of  his  Funeral 
Expenses  and  Debts. 


(c)  .4nir,  vol.  iv.  p.  148. 
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FAIRCLOTH  v.  WEBB  and  others. 
(By  Original  and  Supplemental  Bill) 

In  the  Original  Bill,  the  Defendant  Segrave  Faircloth, 
the  Infant,  put  in  his  Answer,  by  Guardian,  and  in  such  ^^  ^V' 
Answer,  and  also  in  the  Original  Bill,  fais  Christian 
Name  was  correctly  spelt  "  Segrave*'  In  the  Supple- 
mental Bill,  and  in  the  Order  made  in  the  Supplemental 
Suit  to  take  his  Answer  by  Guardian,  without  Oath, 
his  Christian  Name  was  spelt  in  the  same  manner ;  but 
in  his  Answer  to  the  Supplemental  Bill,  and  in  the 
Assignment  of  his  Guardian  for  die  purpose  of  an 
Answer  thereto,  the  Christian  Name  was  spelt  **  Se^L- 
gntve"  and  on  account  of  this  variance  in  the  spelling 
of  the  Name>  the  Six  Clerk  refused  to  file  the  Infant's 
Answer. 

Mr.  Barber  moved,  that  the  Six  Clerk  might  be 
directed  to  file  the  Answer  of  the  Defendant,  Segrave 
Faircloth  the  Infant,  to  the  Supplemental  Bill,  not- 
withstanding the  variance  in  the  mode  of  spelling  the 
Christian  Name ;  and  His  Honor  made  such  Order. 
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\.   '     ^1,  .  SMITH  V.  SYMES. 

i8th  and  sotn 

^^y-.   .     Mr,  PEPYS  moYed  to  make  a  Submission  to  an 
Award     V  "^^^  ^  '^^  ^^  Court,   observing,   that  he  believed 

be  made  a  BmU  ^^  ^'^^^  ^  Motion  of  couree,  but  that  Notice  had  been 

o/Qmrtqftertke  given  of  the  Motion. 

Aword  ii  fn&de, 

Mr.  Wakefield,  contra,  objected,  that  at  the  Award 

had  been  made,  it  was  too  late  to  move  to  make  it  m 
Rule  of  Court,  and  that  the  Motion  should  have  been 
made  previous  to  the  Award ;  he  cited  Spettigue  v.  Car- 
penter  (a).  In  addition,  he  observed  there  was  another 
objection,  viz.  that  a  Bill  had  been  filed  to  impeach 
the  Award,  to  which  a  Plea  had  been  put  in  and  over- 
ruled, with  leave  to  amend  it;  and  observed,  that  in 
Coks  V.  Brooken,  in  the  Exchequer,  about  three  years 
ago,  where  a  Bill  was  filed  to  impeach  an  Award,  and 
to  restrain  the  Defendant  from  making  the  Submission 
a  Rule  of  Court,  the  Court  enjoined  the  Defendant  from 
making  it  a  Rule  of  Court. 

Mr.  Pepys,  in  reply : — 
There  is  a  general  understanding,  that  the  Submission 
to  an  Award  may  be  made  a  Rule  of  Court  at  any  time 
previous  to,  or  after,  the  Award  is  made.  In  common 
Practice,  the  application  is  usually  after  the  Award,  and 
by  the  Person  in  whose  favour  it  is  made.  In  Pownall  v. 
Xtng  (fi),  the  objection  was  overruled,  though  Spettigue 
V.  Carpenter  was  insisted  on.  Alardesv.  Campbel  (c),  and 
Chicote  V.  Lequesne  (d),  were  cited  by  the  Lord  Chan- 
cellor as  Authorities  in  support  of  his  Opinion. 

(fl)  3  P.  Wmg.  361.  (c)  I  Bam.  152. 

{b)  6  Vcs.  10.  (rf)  2  Vcs.  315. 
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The  Vice-Chancellor  : — 
The  Cases  of  Pox/mall  y.  King^  and  Fetherstone  v. 
Cooper  (e),  both  before  Lord  Eldon,  have  concluded  the 
point,  that  the  Submission  may  be  made  a  Rule  of  Court 
after  the  Award.  As  to  the  other  point,  the  mere  filing 
of  a  Bill  to  impeach  an  Award  can  be  no  reason  why 
the  other  Party  should  not  make  the  Submission  a  Rule 
of  Court  When  he  seeks  the  authority  of  the  Court 
to  enforce  the  Award,  then  will  be  the  time  to  consider 
the  effect  of  the  Bill  filed  to  impeach  the  Award. 

Motion  granted. 
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i8so. 


Smith 
Symes. 


sa 


FRANCIS  V.  COLLIER. 

Mr.  PHILLIMORE  moved  on  behalf  of  the  De- 
fendant, that  A.  B.  who  had  received  some  Monies  on 
behalf  of  the  Plaintiff,  before  the  institution  of  the 
Suit,  but  who  was  not  a  Party  to  the  same,  nd^t  be 
at  liberty  to  pay  the  Money  into  Court,  in  Trust  in  the 
Cause.  A  Receiver  had  been  appointed,  but  he  refused 
to  receive  the  Money^  as  he  had  no  authority  for  that 
purpose. 


30th  May. 

Order  made 
that  A.  B.  a 
stranger  to  the 
Suit  J  might  be  at 
liberty  to  pay 
Money  into 
Court. 


The  Vice-Chancellob  : — 
I  have  no  authority  to  make  a  compulsory  Order 
upon  any  person  not  a  Party  to  the  Suit ;  but  I  see  no 
objection  to  an  Order  that  this  Person  may  be  at  liberty 
to  pay  the  Money  into  Court. 

Order  made. 

(c)  9  Ves.  67. 
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Ei  parU  ENDERBY  in  re  PASMORE. 

'^  This  wu  a  Petmon  to  stay  a  Bankrupt's  Certificate^ 
lit  Jfif  'T  a  Creditor  who  bad  not  proved,  alleging,  upon 
information  and  belief,  that  the  Bankrupt  had  beeo 
engaged  in  Stock-jobbing  Transactions^  and  had  ac- 
knowledged to  a  Person  named,  that  he  had  lost 
a  particular  Sum.  The  Petition  was  supported  by  an 
Affidavit.  The  Bankrupt,  by  his  Affidavit  in  answer, 
denied  the  Loss  charged,  but  did  not  deny  that  he  had 
made  the  acknowledgment  stated.  The  Vice-ClupfceOor 
observed,  that  the  objection  to  the  Certificate  being 
one  which  the  Petitioner  might  try  at  Law,  the 
Court  would  not  stay  the  Certificate  where  the  Facts 
were  left  in  doubt;  and  that  such  was  the  case  here; 
but  as  the  Bankrupt  had  not  denied  the  acknowledg- 
ment of  Loss,  he  refused  to  dismiss  the  Petiticm  with 
Costs,  stating  that  such  an  acknowledgment  justified 
the  Petition. 

Petition  dismissed,  but  without  Costs. 


ANON. 

ad  June.  '^l  HE  Vice-chancellor  held,  that  where  an  Assignee  is 
removed  for  the  convenience  of  the  Estate,  as  in  case 
of  infirmity,  he  does  not  pay  the  Costs,  as  he  does 
where  he  retires  for  his  own  convenience. 


* 
/ 
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1^20. 


WRIGHT  and  another  v.  NAYLOR  and  anotjier. 

I8t  June. 

The  Father  of  the  Infant  Plaintiff  left  to  the  Defend-      ^^'»  «  Suii 
ants  some  smaU  Property,   about  500/.  in  Trust  for  i*  irutitutedfor^ 

theMaintenanceofthelnfantuntiltwenty-one,  and  then  ^.        .       _'  * 

-.       ,r^..,  ii-rvni  1      **^'*  of  on  in- 

to pay  nim  the  Pnncipal ;  and  the  Defendants  were  also  /j,„^»,  j^^^^  ^a 

appointed  Guardians  of  the  Infant.    The  Plaintiff  and  Court  has  Juris- 

the  Infant  (the  Mother  acting  as  prochein  amy  of  the  dictum  over  the 

Infant)  filed  a  Bill  against  the  Defendants  for  the  per-  Infant;  and  on 

formance  of  the  Trusts  of  the  Will.    The  Mother  clan-  '^^  PeHtion  of 

destinely  took  the  Infant  away  fi'om  the  Guardians,  and  ,    , .   * 

...  "^  may  order  htm  to 

was  now  secreting  him.  ^^  ^Bwr«/  to 


The  Defendants^  as  such  Guardians,  now  applied  by 
Petition  to  have  the  Infant  delivered  up  to  them,  that 
they  might  have  the  management  of  him.  By  the  Affi- 
davitSy  filed  in  support  of  the  Petition,  the  Mother 
appeared  to  be  of  a  very  objectionable  character. 

Mr.  Agar,  and  Mr.  Duckworth,  for  the  Petition,  con- 
tended, the  Court  had  authority  to  make  the  Order; 
and  cited  Eyre  v.  Countess  of  Shaftesbury  (a). 

Mr.  Fonblanque,  contra,  submitted,  that  the  Guar- 
dians ought  to  proceed  by  Habeas  Corpus. 

Mr.  Jgar,  in  reply : — 
In  Lord  and  Lady  Westmeath,  Lord  Eldon  thought 
an  Habeas  Corpus  was  not  so  proper  in  these  Cases  as 
a  Petition ;  because  on  the  former  no  Appeal  lies,  and 

(tt)  2  P.  Wms.  102. 


them* 


7« 


1820. 


Wkioht 

and  another 

Natlor 
and  another. 
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on  the  latter  the  Court  may  act  in  a  more  unfettered 
manner,  according  to  what  is  best,  and  an  Appeal  lies. 


The  Vice-Chancellob  : — 
It  appears  to  me  there  is  no  di£Biculty  in  this  Case, 
as  all  Persons  concerned  are  before  the  Coort  in  this 
Suit.  In  respect  of  the  administration  of  the  Pko^ 
perty  of  the  Infant,  the  Court  has  jurisdiction  over  hu 
Person. — Let  the  Order  be  made,  as  prayed  by  the 
Petition. 


2d  Juae. 


Terms  of  Ci 
pnjmue  of  a  Suit 
and  an  Adumj 
agreed  upm  ami 
of  Court,  and 
aftercardi  dure- 
gardedj  camufi  be 
emfwctd  om  a 
Moiiom  in  ike 
Sua. 


FORSYTH  1;.  MANTON. 

IN  August  last.  Notice  was  given  to  the  Defendant, 
that  an  application  would  be  made  by  the  Plaintiff  that 
the  Defendant  might  stand  committed  for  the  breach 
of  an  Injunction  which  had  been  issued  to  restrain 
him  from  making  or  vending  certain  Gun  Locks  and 
Machinery. 

Before  the  Motion  was  made,  the  Defendant  pro- 
posed to  compromise  all  matters  in  dispute ;  and  it  was 
agreed  that  the  Defendant  should  have  Licence  to 
make  and  sell  Crun  Locks  and  Pistol  Locks  upon  the 
principle  of  the  Plaintiff's  invention,  (for  which  a  Patent 
had  been  granted  to  him,)  during  the  term  of  the  Patent, 
provided  they  were  not  sold  to  any  other  Gunmaker, 
or  for  the  purpose  of  rensale ;  and  it  was  agreed  in  con- 
sideration of  such  licence,  and  in  satisfaction  of  the 
Damages  and  Costs  claimed  by  the  Plaintiff,  the  De- 
fendant should  pay  the  sum  of  300/.  with  the  Costs  of 
the  Agreement,    and   of  all   Costs   sustained    in    any 
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Action  or  Suit  between  the  Plaintiff  and  Defend- 
anty  and  the  Money  was  to  be  paid  by  certain  fixed 
Instalments,  and  a  Warrant  of  Attorney  was  to  be 
given  to  secure  the  Money. 

The  Defendant  afterwards  refused  to  execute  the 
Warrant  of  Attorney,  and  having  paid  the  first  Instal- 
ment, refused  to  pay  the  second.  The  Plaintiff  then 
proceeded  in  his  Action  at  Law,  against  the  Defendant, 
for  the  second  Instalment,  and  gave  Notice  of  Trial, 
upon  which  the  Defendant  executed  a  Cognovit  for 
i,ooo/.  and  agreed  that  a  Bill  of  Costs,  amounting  to 
193/.  incurred  in  the  Chancery  Suit,  should  be  taxed 
by  two  Gentlemen,  and  if  they  differed,  by  one  of  the 
Masters  of  the  Court  of  Chancery,  and  that  the  amount 
of  the  taxed  Costs,  together  with  the  Sum  mentioned  in 
the  Cognovit,  should  be  considered  as  the  Sum  due 
from  the  Defendant.  Afterwards,  the  Defendant  neg- 
lected to  attend  the  time  appointed  for  the  taxation  of 
Costs. 

Mr.  RomiUj/  now  moved  that  it  might  be  referred  to 
one  of  the  Masters  to  tax  the  Plaintiff's  Costs  in  this 
Suit  pursuant  to  such  Agreement,  and  the  Cognovit 
given  by  the  Defendant  in  the  Cause  between  the 
Parties  depending  in  the  Court  of  King's  Bench,  and 
also  the  Costs  of  this  Application. 


79 


i8ao. 

V       ■ 

Forsyth 

r. 
Mamtdn. 


The  Vice-Chancellor: — 
This  Court  has  no  jurisdiction  to  enforce  an  Agree- 
ment which  is  no  part  of  the   Suit,   but  has   been 
privately  come  to  by  the  Parties  out  of  Court,  and  has 
not  been  made  an  Order  of  Court. 

Motion  refused. 
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l!!2l-/  PORTER  V.  COX. 


2d&  iGth  Juae. 

Plaintiff  beam"  JVi  R.  BEAMS  moved,  as  of  course,  on  a  preceding 
ing  Bankrupt,  a  day,  2d  June,  that  the  Assignees  of  the  Plaintiff,  who 
Special  Motion  jj^j  become  a  Bankrupt  after  a  Replication  to  the 
^^  *      Answer,  might  file  a  Supplemental  Bill  in  the  natore  of 

served  on  the  ^  ^^*^  ^^  Revivor,  within  a  Fortnight,  or  that  the  Bill 
Assignees,  that  ^^g^t  stand  dismissed;  and  upon  that  occasion  the 
the  Assignees  Vice-Chancellor  said,  it  was  not  a  Motion  of  course, 
may  Jile  a  Sup^  but  that  the  Assignees  of  the  Bankrupt  Plaintiff  ought 
plementd  Bill,  in  to  be  served  with  Notice  of  the  Motion. 
the  nature  of  a 

. ./  *       The  Assiornees  bavins:  been  served  with  Notice  of  the 

withm  a  given  *=*  ° 

time  or  that  the  Motion,  the  same  was,  on  the  i6th  June,  renewed,  and 
Bill  may  stand  supported  by  an  Affidavit  of  the  facts.  Randall  v. 
dismissed.  Mumford  (a)  was  cited.     No  Person  appeared  on  behalf 

of  the  Assignees ;  and  on  an  Affidavit  of  Service  of  the 

Notice  of  Motion  being  produced, 

The  Vice-Chancellor  Ordered,  that  the  Assignees 
should,  within  a  Fortnight  after  Notice  of  the  Order, 
file  a  Supplemental  Bill,  in  the  nature  of  a  Bill  of 
Revivor,  against  the  Defendant;  or  in  default  thereof, 
the  Plaintiff's  Bill  should  stand  dismissed. 

(a)  18  Ve8.424. 
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Ex  parte  CARTER,  in  re  PORTSMOUTH  BANK.       ^     ^  T'    ^ 

.  sd  June. 

A  MESSENGER,  to  whom  a  provisional  Assignment      j*/^^  Infant 

and  Bargain  and  Sale  had  been  made  under  a  Bank-  Heir  of  a  Mes- 

ruptcy,  died  before  Assignees  were  chosen.  *««g^''>  to  xohom, 

in  Bankruptcy^ 

The  question  was,  Whether  the  infant  Heir  of  the  */ .  .   , 

%»  __  --  __,  ^-      Asstgnment  had 

Messenger  was  a  Trustee  of  the  real  Estate  of  the  ^^  ^^^  ^^ 

Bankrupt  within  the  Statute  of  Anne  {a)  ?     On  a  refer-  ^j^^  ^j^  before 

ence  to  a  Master,  he  reported  in  the  affirmative,  and  the  choice  of 

the  Vice-chancellor  confirmed  his  Report.  Assignees^  held, 

to  be  xoithin  the 

Mr.  Montagu,  for  the  Petitioners.  Statute  o/Annc. 

(a)  7  Anne,  c.  19. 


QUANTOCK  V.  BULLEN  and  others. 

Same  Day. 

X  HE  Plaintiffs  filed  an  Original  BiU,  and  went  into      After  Wit^ 
Evidence.      They    were   then  under  the  necessity  of  nesees  were  exa- 
amending  the  Bill  and  adding  Parties ;  and  some  of  the  inined  upon  the 

Parties  who  were  added  as  Defendants  to  the  amended  ^'^g^''^  ^*'^» 

-D'li        _  Y  r    i.  <M  amended  BiU 

Bill,  were  infants.  ^,  .       .    , 

VMS  filed  against 

new  Parties^ 
Mr.  Wkitmarsh  now  moved,  on  behalf  of  the  Plain-  ^^^^^  ^r  ^^^^ 

tifi*,  that  he  might  be  at  liberty  to  read  the  Evidence  ^^e  Infants. 

upon  the  Original  Bill,  against  the  Defendants  to  the  The  Court  re^ 

Amended  Bill,  on  the  hearing  of  the  Cause;  and  ob-  fused  to  order  the 

served,  that  the  only  object  was  to  save  Expense.  Exfidence  taken 

on  the  Original 

Sill  to  be  read 
The  Motion  was  not  objected  to  on  the  part  of  the  ^-^,„,^  ^j^  „^ 

new  Defendants.  Defendants,  the 

Vol.  V.  G  Infants, 
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CASES  IN  CHANCERY. 

The  Vice-Chancellor  : — 
The  new  Defendants  who  are  adult,  may,  if  they 
please,  consent  that  the  former  Evidence  should  be 
read  at  the  hearing,  but  I  cannot  order  this  Evidence  to 
be  read  as  against  the  Infants.  The  Case  may,  how- 
ever, be  such,  that  it  may  not  be  necessary  to  repeat 
the  Proof,  and  that  when  the  Cause  comes  on,  the  defi- 
ciency of  Proof,  as  against  the  Infants,  may  be  supplied 
before  the  Master. 


7th  Juoe. 

Wherever  a 
Flea  is  supported 
by  an  Afismcr^ 
the  Courts  on  the 
overruling  of  the 
Plea^  will  not 
give  leave  to 
amend. 


THOMPSON  V.  WILD. 

A  PLEA  of  a  Release,  supported  by  an  Answer,  was 
put  in  in  this  Cause.  On  the  Argument  of  the  Plea, 
3d  May  1820,  the  Plea  was  overruled,  it  being  defi- 
cient in  some  necessary  averments,  but  an  Order  was 
made  that  the  Defendant  should  be  permitted  to  amend 
his  Plea  upon  payment  to  the  Plaintiff  of  5/.  Costs,  and 
that  the  Plea  and  the  Answer  be  taken  off  the  File  for 
that  purpose,  and  on  such  Plea  being  amended,  and, 
together  with  the  said  Answer,  re-sworn,  it  was  ordered 
that  such  Plea  and  Answer  be  re-filed ;  but  the  amend- 
ment was  to  be  made  on  or  before  the  first  Seal  before 
Trinity  Term  then  next. 

The  Plea  was  accordingly  amended,  and  the  Answer 
also  was  altered  in  some  material  passages.  The 
amended  Plea  and  Answer  now  came  on  to  be  ai^ed, 
and  Mr.  Wetherell,  and  Mr.  Maddock,  objected,  that  the 
Order  did  not  justify  any  alteration  in  the  Answer. 
Mr.  Bell,  and  Mr.  Moore,  contended,  that  as  the  Plea 
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was  allowed  to  be  amended,  it  became  necessary  to  alter 
the  Answer  in  support  of  such  amended  Plea. 

The  Vice-Chancellob: — 
The  Order  did  not  authorize  any  alteration  in  the 
Answer ;  but  it  is  true  that  in  this  case  it  would  have 
been  nugatory  to  amend  the  Plea,  unless  the  Answer 
could  also  have  been  altered.  There  is  so  much  incour 
▼enience  in  permitting  any  alteration  in  an  Answer* 
that,  as  a  general  rule,  I  shall  not,  in  future,  give  leave 
in  any  case  to  amend  a  Plea  which  is  supported  by  an 
Answer. 

The  Plea  must  be  overruled,  with  Costs,  but  to  stand 
for  an  Answer,  with  liberty  to  except. 
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Thompson 

V. 

Wild. 


LORD  V.  GENSLIN. 

2i8t  June. 

Publication  in  tUs  Cause  passed  on  the  28th      A  Cause  can- 
April  1820.     On  the  same  day  the  Plaintiff  obtained  «o*  he  set  downy 
the  Six  Clerk's  Certificate,  that  Publication  had  passed,  unUss  by  consent, 
and  carrying  this  Certificate  to  the  Lord  Chancelhr*s  ***  .^  , 

Secretary,  obtained  the  usual  Order  that  the  Registrar  Publica" 

should  set  down  the  Cause;  and  on  the  2d  May,  the  ^^^i,  is  given. 
Registrar  did  set  down  the  Cause  accordingly,    Easter 
Term  ended  on  the  15th  May.    The  Subpana  to  hear 
Judgment  was  served  on  the  S2d  May,  returnable  on 
the  ist  June,  to  hear  Judgment  on  the  3d  June. 

Mr.  Spence  moved  that  the  Subpcena  to  heiur  Judg- 
ment might  be  discharged,  and  the  Cause  struck  out  of 
the  Registrar's  Book,  for  irregularity  on  the  ground 

G  2 
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1820.  ^^^  ^  Cause  cannot  be  set  down  in  the  same  Tenn  in 

*         "*        '      which  Publication  passes;  and  cited  Beames's  Orders  {a); 
Lord  ^^^j  observed,  that  Mr.  Crqfi,  the  Registrar,   had  in- 

formed him  that  the  Practice  was  as  stated. 


V. 

Genslin. 


Mr.  Koe,  contra: — 
The  Orders  mentioned  in  Mr.  Beamess  Book  have 
not  been  followed.  There  has  been  a  contrary  Practice, 
and  that  is  sufficient  to  abrogate  an  Order,  as  appears 
from  Boehm  v.  De  Tastet  (6).  The  Six  Clerks,  for  their 
own  convenience,  manage  so  as  that  most  Rules  to 
pass  Publication  expire  at  the  end  of  the  Term,  and 
then  they  set  down  all  the  Causes  together  in  which 
Rules  to  pass  Publication  have  expired  during  the 
Term ;  but  if  Rules  to  pass  Publication  expire  in  the 
Term,  there  is  nothing  to  prevent  the  Cause  being  im- 
mediately set  down.  This  Cause,  though  set  down  in 
Easter  Term,  was  not  for  hearing  until  Trinity  Term, 
and  therefore  not  within  the  Rule. 

The  Vice-Chancellor: — 
Mr.  Walker  concurs  with  the  opinion  stated  to  have 
been  given  by  Mr.  Croft  (c),  that  a  Cause  cannot  be  set 
down  in  the  same  Term  in  which  Publication  passes, 
unless  by  the  Consent  of  all  Parties.  The  setting  down 
a  Cause  is  the  setting  down  the  same  for  hearing — to  be 
heard. 

Take  your  Motion. 

(a)  P.  319,  333,  335,  337.        (c)  The  Practice  is  so  suted 

{b)  2  Ves.    &    Bea.  328.     1  Ven.  &  Turn.  92  in  note ; 

Anon.  MS.  and  see  2  Madd.  Prin.&  Pract- 

449,  edit.  2. 
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1820. 
GREEN  V.  STAPLES  and  others.  ^ ^— 


20th  Juner 

Elizabeth  tatum,  by  her  wm,  15th  May    ^  .   ^ 

1798,  devised  as  follows:  *' I  give  and  devise  all  that  y     .  . 

my  Messuage  and  Dwelling-house,  &c.   unto  and  to  tf^dr  Heirs  of  a 
the  use  of  J.  Staples  and   W.  Snook,  their  Heirs  and  Messuage  and 
Assigns  for  ever,   in  Trust,  to  permit  and  suffer  L.  S.  PremUesy  in 
Green  to  hold  and  enjoy  the  same,    with  the  Grates,  Trust  to  permit 
Furnaces  and  other  Fixtures  therein,    during  his  life  \     ''    '  *?  ^^^ 

and  after  his  decease,    his   first   and   other  Sons  and  ..  .^        ,  ^ 

*  htsltfe\andajter 

Daughters    now  living,    successively  for   life,    as  they  i^ig  decease  his 
were  in  priority  of  birth,  but  the  Sons  to  be  preferred  jirst  and  other 
in  succession  to  the  Daughters,  and  the  Heirs  of  the  Sons  and Daugh' 
body  or  bodies   of  such  Sons  and  Daughters  respec-  ^^^'  ^"^  living, 
tively  issuing ;  and  for  default  of  such  Issue,  in  Tmst  ^<^^^^^^'°^y  J^^ 

for  my  own  right  Heirs  for  ever."    The  Testatrix  died   /  '  .    ..     r. 
•^  o  xnpnonty  oj 

in  September  1798.  n^th,  hut  the 

Sons  to  be  pre" 
L.  S.  Green,  the  Plaintifi^'s  Father,  entered,  and  con-  ferred  in  sue-- 

tinned  in  the  possession  imtil  his  death,  in  October  1804.  cession  to  the 

He  left  four  Sons  and  a  Daughter,  who  were  all  living  I>aughters,  and 

at  the  date  of  the  Will.    The  Plaintiff,  his  eldest  Son  ^^^  Heirs  rf  the 

and  Heir  at  Law,  entered  into  Possession  and  suffered     -      .  «        ^  > 

.  .  of  such  Sons  aAd 

a  Recovery,  and  filed  the  present  Bill  against  the  Trus-  Daughters  re- 
ives, Staples  and  Snook,  and  against  his  three  Brothers,  spectivel^  issu- 
(one  of  them,  Thomas  Green,  was  stated  to  be  out  of  the  ing  j  and  for 
jurisdiction  of  the  Court,)  and  against  his  Sister  and  default  of  such 

her  Husband;  praying,  a  Declaration  that  on  the  death  {**"^  ^^  ^^' 

for  Testators 

own  right  Heirs  for  ever, 

L.  S.  G.  enjoyed  the  Premises  for  his  life ;  Aw  *Son  entered,  and  sujf'tred 

a  Recovery ;  held,  he  xoas  Tenant  in  Tail  under  the  Will ;  and  the  Trustees 

were  directed  to  convey  to  him  in  Fee^  and  deliver  up  the  Title  Deeds. 

G    3 


86  CASES    IN    CHANCERY. 

1820.  o^  ^B  Father  be  became  Tenant  in  Tail,  and  that  bj 

'        ""        '     the  Recovery  he  became  Tenant  in  Fee,  and  entitled  to 

Green         Itzye  the  legal  Estate  in    Fee  conveyed   to   him,    his 

Staples       Heirs  or  Assigns,  or  as  he  should  appoint;  and  that 

and  others.      ^^  Trustees  might  accordingly  be  decreed  to  execute 

to  Plaintiff,  or  as  he  should  appoint,  all  proper  Deeds 
and  Conveyances  of  the  legal  Estate  of  and  in  the  said 
Messuage  or  Tenement  and  Premises,  so  as  to  perfect 
Plaintiff's  Title  to  the  Fee-simple  and  Inheritance  of 
the  said  Premises;  and  that  the  Trustees  might  be 
decreed  to  ddiver  up  to  Plaintiff,  as  the  absidute  Owner 
of  the  said  Estate,  all  the  Title  Deeds,  Muniments, 
Documents  and  Writings  relating  thereto,  in  thar 
possession,  custody  or  power. 

The  Defendants,  by  their  jdnt  and  several  Answv, 
submitted,  whether  upon  the  death  of  L.  S.  Green  the 
Father,  his  Son,  the  Plaintiff,  became  entitled  as  Tenant 
in  Tail  in  Possession  under  the  Will;  or  whether,  ac- 
cording to  the  true  construction  of  the  Will,  the  severd 
Sons  and  Daughters  of  L.  S.  Green  were  not  entitled  to 
successive  Estates  for  life  in  the  Premises,  previous  to 
the  Limitation  to  the  Heirs  of  the  body  of  the  said 
Sons  and  Daughters  respectively  ? 

Proof  was  adduced  to  show  that  Thomas  Green  was 
out  of  the  jurisdiction  of  the  Court. 

Mr.  IVray,  for  the  Plaintiff. 
Mr.  Tinney,  for  the  Defendants. 

The  Vice-chancellor: — 
I  think  the  true  construction  of  this  Will  is^  that  the 
Heirs  of  the  body  are  to  succeed  to  the  Parent,  and 
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* 

that  the  Plaintiff  takes  the  bame  Estate  Tail  as  he  would 
have  done  if  the  Limitation  had  been  to  him  alone  for 
life,  with  Remainder  to  the  Heirs  of  his  body. 

Declare  according  to  the  Prayer  of  the  Bill,  and  let 
the  Plaintiff  pay  the  Costs  of  the  Defendants;  the 
Trustees  Costs  to  be  taxed,  as  between  Solicitor  and 
Client. 
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DESPREZ  V.  MITCHELL. 


'ii8t  June. 


When  the  Decree  was  made  in  this  Cause,  liberty 

was  given  to  the  Plaintiff  to  bring  an  Action  in  the  ....  .    ' 

^  .  .  ^  bberty  was  given 

Court  of  King's  Bench   against  the   Defendant,    and  ^^  ^^^  Plaintif 
certain  admissions  were  directed  to  be  made  on  both  to  bring  an  be- 
sides.    An  Action  was   accordingly  brought,   and  the  iion  in  the  Court 
Defendant  applied  to  the  Plaintiff's  Attorney  for  the  o/Kin^BBench, 
usual  undertaking  as  to  a  Security  for  Costs,  where  the  ^^  ^'^  ^^^"^ 
Plaintiff   is    out   of  the  jurisdiction;    and   before  an  rp^  j^  f\    . 
Answer  was  returned,  the  time  for  pleading  had  nearly  ^^^/^^  ^^  ^ 
expired,  and  therefore  a  Summons  was  obtained  from  judge  of  the 
a  Judge  of  the  Court  of  King's  Bench,  to  attend,  to  Court  of  K.  B. 
show   Cause  why   the  Defendant   should    not  have  2l  for  the  usual  Or" 
Month's  further  time  to  plead  after  the  delivery  of  a  derforaSecunty 

Security  for  Costs  to  the  satisfaction  of  the  Master,        ^^,  .  ^  *'   . 
•'  Plamtiff  being 

resident  at  FaxiSf 
On  the   Plaintiff's    attending   the   Summons  hefove  and  so  stated  in 

Mr.  Justice  Best,  and  representing  that  the  Action  was  his  BUI    The 

directed  by  the  Court  of  Chancery,  he  refused  to  make  J*^g^  referred 

the  Order;  expressing  an  opinion,  that  an  appUcation  '^  -dppltcation 

for  the  Security  for  Costs  should  be  made  to  the  Court   -^ ^. 

^  of  Chancery  f 

and  the  Court  ordered  such  Security  to  be  given* 
04 
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of  Chancery,  but  made  an  Order  for  a  Week's  further 
time  to  plead,  on  the  usual  terms  of  taking  short 
Notice  of  Trial,  8ic. 

A  Motion  was  now  made  by  Mr.  Shadwell,  that  the 
Plaintiff,  who  styles  himself  in  his  Bill,  as  of  Paris,  in 
France,  might  be  ordered  to  give  Security,  according  to 
the  course  and  practice  of  the  Court  of  King's  Bench, 
for  all  such  Costs  as  the  Plaintiff  should  become  liable 
to  pay  to  the  Defendant  in  the  Action  which  the  Plain- 
tiff was  at  liberty  to  bring  against  the  Defendant, 
under  the  Decree  made  on  the  hearing  of  the  Cause, 
in  the  Court  of  King's  Bench,  by  reason  of  any 
Non-pros,  Nonsuit,  Discontinuance,  or  Verdict  therein 
against  the  Plaintiff,  or  otherwise,  under  any  Rule  or 
Order  of  the  Court  of  King's  Bench;  and  that  in 
the  mean  time,  and  until  such  Security  should  be  given, 
all  Proceedings  in  the  Action  which  the  said  Plaintiff 
was,  by  the  Decree,  at  liberty  to  bring,  might  be  stayed 
by  the  Order  of  this  Court,  or  that  the  Defendant 
might  be  permitted  to  apply  to  the  said  Court  of  King's 
Bench,  or  to  a  Judge  thereof,  for  such  Security  to  be 
given  as  aforesaid. 

The  Vice-Chancellor  : — 
The  Plaintiff  must  give  a  Security  for  Costs,  ac- 
cording to  the  course  and  practice  of  the  Court  of 
King's  Bench.  If  this  Court  meant,  that  the  Plaintiff 
in  an  Action  brought  with  a  view  to  ultimate  equitable 
Relief,  should  stand  in  a  more  privileged  situation  than 
an  ordinary  Plaintiff  at  Law,  it  would  express  its  pwr- 
pose  in  the  Order. 
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1820. 
JEr  parte  STANBOROUGH. 


I8t  July. 

A  SEPARATE  Commission  issued  against  one  of  a      Oa  a  separate 

Firm.    The  Petitioner  was  a  joint  Creditor,  and  had  a  Commesum^ 

joint  Warrant  of  Attorney ;  he  was  also  a  separate  Cre-  flg<ww^  one  of  a 

ditor  of  the  Bankrupt.    In  respect  of  his  joint  Debt,  ^^»«>*«^««rf 

he  had  taken  out  a  separate  Execution  against  the  ...  ^  ^ 

*^  ®  who  til  respect  tf 

Bankrupt.  He  tendered  proof  of  the  separate  Debt,  but  kisjoint  Debt  had 
the  Commissioners  refused  to  allow  it,  unless  he  gave  taken  a  Warrant 
up  his  Execution.    He  now  prayed  that  he  might  be  of  Attorney^  and 

permitted  to  prove  his  Debt.  '««^  ^'^  '^P^ 

rate  Execution 

against  the 
Mr.  Hart^  and  Mr.  Montagu,  for  the  Petitioners.  Bankrupt  held 

entitled  to  prove 
Mr.   Rase,   contra,    opposed   the    Petition,   on  the  his  separate 

authority  of  a  Case,  Ex  parte  Hopley,  recently  before  Debt,  without 
the  Lord  Chancellor,  where  a  joint  Creditor,  having  a  giving  up  his 
joint  Execution  upon  a  Warrant  of  Attorney,  petitioned  -Exccn/toii. 
that  he  might  take  the  Execution  at  the  Amount,  and 
prove  for  the  difference,  in  order  that  he  might  be 
admitted  to  vote  in  the  choice  of  Assignees ;  and  his 
Lordship  said,  that  no  Order  had  ever  been  made  in 
favour  of  a  Creditor  claiming  under  an  Execution,  and 
that  he  would  not  introduce  such  a  Precedent;  he  in- 
sisted also  that  it  was  within  Sir  S.  Romilly^B  Act.' 

The  Vice-Chancellor  distinguished  this  from  J;he  Case 
cited,  observing,  that  this  was  a  joint  Debt,  and  the 
Execution  in  a  joint  Action,  and  that  it  did  not  affect 
his  right  to  prove  in  respect  of  a  distinct  separate 
Debt. 

Petition  granted. 
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..f 


BROCKSOPP  V.  BARNES. 
3d  July. 

Executorand  JOHN  BBOCKSOPP,  by  his  WiU,  iith  October 
Trustee  cannot  i8i2^  directed  certain  Businesses  to  be  carried  on  by 
daim  Compen-  jjjg  Trustees  and  Executors,  and  directed  several  other 
**^^^J^''P^^''  onerous  Trusts  to  be  performed  by  his  Trustees,  but 
and  I  f  Tim  ^^^  ^^  Lcgacics  to  them,  or  reward  for  their  trouble, 
in  the  perform-  Barnes,  the  Defendant,  by  Petition  stated,  that  he 
once  of  Trusts  had  devoted  considerable  time,  and  had  travelled  many 
under  a  Willy  but  hundred  miles,  in  respect  of  the  Testator's  concerns  as 
should  have  made  Trustee,  and  prayed  that  it  might  be  referred  to  the 
a  special  Case      Mastery    to   ascertain    what    would   be  proper   to  be 

,  y.  1  .  .  allowed  to  the  Petitioner  as  a  compensation  or  recom- 
before  he  entered  ^.i-i  /.m  imii 

on  the  perform'  P^°®®  ^^^  ^^  '^^  ^^  Time,  personal  Trouble,  and 
ance  ^  the  Expense  in  the  management  and  settlement  of  the 
Trusts.  Testator's  affairs,  and  to  certify  out  of  what  Fund  it 

ought  to  be  paid. 

m 

Mr.  Bell,  for  the  Petitioner. 

Mr.  Madd^ck,  for  the  Plaintiffs,  who  were  Infants, 
said  he  was  instructed  not  to  oppose  the  Petition. 

The  Vice-Chancellor  : — 

This  Trustee  is  of  course  entitled  to  all  reasonable 
Expenses  which  he  may  have  incurred  in  the  conduct 
of  the  Trust,  and  requires  no  Order  for  that  purpose. 
But  the  general  rule  must  be  applied  to  him,  that  a 
Trustee  is  not  entitled  to  Compensation  for  personal 
Trouble  and  loss  of  Time. 

If  the  nature  of  the  Trust  be  such  that  a  Trustee 
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ought  not  to  undertake  it  without  Compensation,  a 
special  Case  must  be  made  in  this  Courts  before  the 
Trust  is  accepted.  Brooksopp 

Barnbs. 


mam 


Ex  parte  BOTTOMLEY  in  re  CROWTHER.  ^^^  j„,y 

On   Petition,  the   Vice-Chancellor  declared  that  the      Petitioning 

petitioning  Creditor  was  entitled  to  Costs  incurred  in  ^^^^^  allowed 

resisting,  successfully,  a  Petition  to  supersede  the  Com-    "  .      '  ^^J^' 

..---,..  *  _.  -  suttng  an  Appk' 

mission,  and  ordered  the  Assignees  to  pay  him  out  of  ^^^  ^^  super' 

the  first  Monies  in  their  hands.  ^^^  fj^^  Commii' 

iiony  out  of  the  Bankrupfs  Estate 


asssses 


■^mBHi 


WHITCOMB  V.  MINCHIN. 

4th  July. 

IN  this  Case,  the  Vice-chancellor  held,  that  as  a  Trustee      «•.    Agent  of 
for  the  sale  of  an  Estate  could  not  purchase  the  Estate  ^  Trustee  for  the 
himself,  so  the  Agent  of  the  Trustee  employed  for  the  Sale<fanEstate, 
purpose  of  sale  could  not  purchase  it.    The  Suit  having  employed  for 
been  instituted  against  the  Agent  before  his  Bank-  '^  'Safe  of  the 
Tuptcy,  and  his  Assignees  having  been  made  Parties  •"'«**>  ^<w«^ 
by  a  Supplemental  BUI.  a  question  was  made  as  to  the  ^^^  '*' 
Costs  of  the  Suit     The  Vice-Chancellor  stated,  that      Assignees  who 
Assignees  brought  before  the  Court  by  Supplemental  are  brought  be- 
Bills,  might  be  made  liable  to  the  Costs  of  the  whole  fore  the  Court  by 
of  the  Suit,  where  they  imprpperly  resist  the  Plaintiff's  «  Supplemental 
demand ;  but  he  refused  to  give  Costs  against  the  As-  ^»  ^{^ 
signees  in  the  present  Case,  because  the  Plaintiff  had    ,  .,        - ., 
made  no  application  to  them  upon  the  subject  of  the  ^^^^^  ^^^^ 
Suit,  before  the  filing  of  the  Supplemental  Bill. 
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1820. 

P,  ,  ALFORD  and  Ux.  v.  GREEN  and  others. 

5th  July. 

J  Testator  B.  COWJRD,  by  his  WiU,  18th  October  1801,  be- 
possustdof  queathed  to  his  Trustees  therein  mentioned,  the  sum  of 
5»ooo/*3jier  1^00/.  4  per  cent.  Bank  Annuities,  standing  in  his 
cfjrf.  CoiMOtty  6f-  name,  upon  certain  Trusts  therein  and  after  mentioned, 
ilmnf'f  1"  ^^^  ^^^  bequeathed  as  follows:  "  Item,  I  give,  devise 
jy^^^  ^  and  beqi:eajth  unto  my  said  dear  Wife,  (meaning  Mary 
Trm^asto  Coward,  afterwards   his  Widow,  and  since  deceased), 

1,000^/or  G.  Charles  Green  and  John  Wright,  two  of  the  Defend- 
9Mda$to2yOOoL  ants,  mj  Trustees,  the  several  further  sums  of  3o^x^'« 
forW.C*  HeU  ^  ^^  cent.  Bank  Annuities,  and  2,000/.   3  per  cent 

Bank  Annuities,  now  standing  in  my  name;  and  also 
meamt  to  Fire  kis    ,  <•  ^>      1     1  ?»  « 

Trustees  "koooi  ^^°^        ooo/.  due  upon  Mortgage,  &c.  upon  this 

3  per  cent.  Com-  special  Trust  and  Confidence  that  they,  my  said  Trustees, 
solsy  the  Bequest  do  receive  and  take  the  Interest  of  the  said  Annuities, 
to  thorn  of  the  from  time  to  time,  and  also  to  call  in  the  said  Mort- 
9,oooi.3|>er  g^^gg  Money,  and  lay  out  the  same  in  the  Funds  as 
W/^^^  they  may  think  proper;  and  pay,  apply  and  dispose 
mmdtheLegmn  ^^^^^>  ^^^  ^^  ^^  several  parts  thereof,  in  manner 
of^^oooL  to  following;  {thtkt  is  to  say,)  as  to,  for,  and  coQceming 
Vf.C.heimgwKm^  the  Interest  to  arise  firom  s,ooo/.  part  of  the  said  4  per 
twmedtvkt.        cent.  Annuities,  to  pay  the  same   to  my  said  Neice 

J.  B.  Gapper  (since  deceased,)  during  the  tenn  of  her 
natural  life ;  and  at  her  decease  to  pay,  apply  and  dis- 
pose of  the  said  principal  sum  of  2,000/.  Annuities,  to 
such  Per^^m  or  Persons  as  she,  mv  said  Neice  shall, 
by  her  last  Will  and  Testamait  dulv  executed  in  the 
presence  of  two  crediUe  Witnesses,  direct,  limit  and  apr 
point;  and  as  to  the  Interest  of  the  Sum  of  1,000/.  other 
part  of  the  said  4  per  cent.  Annuities,  and  1,000/.  part 
of  the  :said  3  per  cent  Annuilies,  to  pay  the  same  onto 
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the  said  J.  B.  Gapper,  for  and  during  the  term  of  her 
natural  life ;  and  at  her  decease  to  pay,  apply  and  dis- 
pose of  the  said  two  last-mentioned  principal  Sums,  to 
such  Person  or  Persons  as  she  may,  by  her  last  Will 
and  Testament  duly  executed  as  aforesaid,  direct,  limit 
and  appoint;  and  as  to  the  Interest  of  the  sum  of 
2,000  /.  other  part  of  the  said  3  per  cent.  Annuities,  to 
pay  the  same  to  the  said  William  Coward,  and  to  his 
Wife,  and  to  the  Survivor  of  them,  for  and  during  the 
term  of  their  natural  lives,  and  the  life  of  such  Survivor; 
and  after  the  decease  of  such  Survivor,  I  give  and  be- 
queath the  said  last-mentioned  sum  of  2,000/.  Annui- 
ties unto  and  amongst  all  and  every  the  Child  and  Child- 
ren of  the  said  William  Coward  that  may  be  then 
living,  equally  to  be  divided  among  them,  if  more  than 
one,  share  and  share  alike ;  and  if  only  one,  then  to 
such  only  Child,  and  to  his  or  her  Executors  or  Admi- 
nistrators;" and  the  Testator,  after  bequeathing  to 
certain  Persons  therein  mentioned,  the  sum  of  500/. 
die  residue  of  the  said  sum  of  3^00  /.  4  per  cent.  An- 
nuities, and  of  the  said  sum  of  600/.  due  upon  the  said 
Mortgage,  and  several  other  legacies^  bequeathed  all 
the  rest,  residue  and  remainder  of  his  Estate  and  Effects 
whatsoever  unto  his  Wife  for  her  life ;  and  -after  her 
decease,  to  the  Plaintiff  Frances  Jane  ^Coward  Alford,hy 
the  name  of  Jane  Coward  Gapper,  and  described  as  the 
Daughter  of  his  said  Niece  J.  B.  Gapper,  Bnd  to  her 
Heirs,  Executors,  Administrators  and  Assigns ;  and 
he  ap'poihted  his  Wife  and  the  Defendants  Charles 
Green  and  John  Wright,  Executrix  and  Executors  of  his 
Will. 
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The  Testator^s  Widow,  and  also  Charles  Green  and 
John  Wright,  proved  the  Will. 
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The  Testator's  Widow  died  in  1802. 

The  residuary  Legatee,  JF.  J.  Coward,  intermarried 
with  the  Plaintiffy  and  on  calling  for  an  Account  against 
the  surviving  Executors,  they  insisted  on  an  Allowance 
out  of  the  Testator's  3  per  cent.  Stock,  to  make  good 
the  Deficiency  of  the  Sum  given  to  them  in  Trust,  to 
answer  the  Legades  of  the  3  per.  cent.  Stock  given  by 
the  Testator  to  J.  B.  Gapper  and  William  Coward  and 
his  family. 

The  Bill,  stating  these  facts,  charged  that  there  was 
a  Mistake  in  the  Figures  or  Sums  in  the  Will ;  and  that 
no  more  than  2,000/.  3  per  cent.  Stock  ought  to  have 
been  transferred ;  and  the  Bill  prayed,  an  Account  for 
and  Transfer  to  the  Plaintiffs,  in  right  of  the  Plaintiff 
F.  J.  Coward,  of  the  said  sum  of  1,000/.  3  per  cent 
Stock,  and  the  Dividends  thereof. 


The  Defendant  Green,  the  principal  acting  Execu- 
tor, by  his  Answer,  stated,  that  the  personal  Estate 
of  the  Testator  was  of  the  value  of  1,111/.  165.  6d>, 
or  thereabouts,  exclusive  of  the  several  sums  of 
5,000/.  3  per  cents,  and  5,000/.  4  per  cents,  and 
600/.  due  on  Mortgage,  and  his  belief  that  it  was 
the  intention  of  the  Testator  that  Mrs.  Gapper  should 
have  1,000/.  3  per  cent.  Annuities,  and  that  said 
William  Coward  and  his  Family  should  have  2,000  /* 
3  per  cent.  Annuities ;  and  that  a  Mistake  was  made 
by  the  Person  who  prepared  the  Will,  by  inserting 
2,000/.  instead  of  3,000/.  3  per  cent.  Annuities,  in  the 
Bequest  to  the  Trustees ;  or  otherwise  that  it  was  the 
intention  of  the  Testator  that  the  said  Legacy  to 
William  Coward  and  his  Family  should  be  paid  out  of 
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his  3  per  cent.  Stock  generally,  and  should  not  be  paid 
out  of  the  parts  which  he  had  before  specified;  and 
that  Defendant  is  confirmed  in  his  beUef  of  such 
being  the  intention  of  said  Testator,  from  the  conver- 
sations which  passed  between  the  Defendant  and  the 
Testator  in  his  life-time,  on  the  subject  of  the  Bounty 
intended  by  the  said  Testator  to  the  said  William 
Coward  and  his  Family,  and  by  the  circumstance  of  the 
Testator  being  possessed  of  5,000  /.  3  per  cents,  at  the 
time  of  making  his  Will. 
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The  Answers  of  the  other  Defendants  insisted  there 
was  a  Mistake  in  the  Will,  of  the  nature  stated  in  the 
Answer  of  Green. 

Mr.  Bell,  and  Mr.  Roupell,  for  the  Plaintiffs. 


Mr. 


for  the  Defendants. 


The  Vice-Chancellor: — 
I  cannot  conclusively  assume,  from  the  Answer  of 
the  Executor,  that  the  Testator  at  the  making  of  his 
Will,  and  at  his  death,  was  possessed  of  a  larger  sum 
than  2,000  /.  3  per  cent.  Annuities,  and  I  must  there- 
fore,  in  the  first  place,  send  it  to  the  Master,  to  inquire 
what  3  per  cent.  Stock  the  Testator  was  at  those  times 
possessed  of.  The  Testator  gives  to  his  Trustees  2,000  /. 
3  per  cent.  Annuities,  standing  in  his  name.  The  Gift 
is  therefore  specific.  He  then,  out  of  this  2,000/.  Stock, 
first  gives  a  sum  of  i,ooo/.  Stock,  and  then  a  further 
sum  of  2,000 /•  Stock,  and  he  twice  repeats  this  sum 
of  2,ooo2.  Either  there  is  a  Mistake  in  the  aggregate 
amount  given  to  the  Trustees,  or  in  the  individual 
tAoant  given  to  the  Legatees.    I  think  it  more  probable 
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1820.  ^^^  ^^^  Mistake  shoBld  occur  in  !the  aggregate  arooont 

*        '  than  in  the  individual  Gifts,  and  when  he  twice  repeats 

^^RD  the  Gift  of  2,000  /.  to  W.  Coward  and  his  Family,  it  is 

^^  difficult  to  conclude  that  he  meant  only  to  give  them 

Green  1,000/. 
and  others. 


SCOTT  V.  BEECHER  and  Ux. 

7th  July. 

Mortgagor  of  JOHN  TYSON  being  entitled  to  a  Copyhold  Estate 

a  Copyhold^  cfe-   to  him  and  his  Heirs,  according  to  the  custom  of  the 

vise9  the  same      Manor,  mortgaged  the  same,  on  the  9th  October  1811, 

<^^  0     0   ts    f^  Jiichard  Milk  to  secure  1,000/.  and  afterwards  sur- 
^U^9  together  ,       ,    ,  ',^.„         ,  ,  .    tt  . 

toithhiiversonal  ^^^^^^  *"®  same  to  Mtlls  and  his  Heirs  pursuant  to 

Estate  and  ^^^  Covenant  in  the  Mortgage  Deed.     Tyson  also  gave 

mppoints  her        his  Bond  to  Milk  for  payment  of  the  Money  advanced. 

Executrix.  The  Mortgage  Money  was  not  paid  at  the  appointed 

She  dies  toith-  tj^je^ 
out  paying  off 

the  Mortgage.  jf^^^^^  jied  in  November  1814,  and  by  his  Will,  14th 

„  .    .  '  December  1813,  devised  all  his  Estate  and  Effects  to 

titled  to  have  the  ^^^  Wife,  Elizabeth  Tyson,  and  in  particular  his  Copy- 
Mortgage  paid  ^^^^  Estate,  and  appointed  her  Executrix ;  and  she 
out  of  the  per"  proved  the  Will,  and  was  admitted  to  the  Copyhold> 
sonid  Estate  of  subject  to  the  Mortgage ;  she  died  in  May  1816,  with- 
the  Mortgagor.    ^^^  igg^e,  leaving  her  Brother,   the  Plaintiff,  Beirut- 

Law,  according  to  the  custom  of  the  Manor. 

<  - 

In  February  181  g.  Letters  of  Administration  of  the 
unadministered  Estate  of  John  Tyson  were  granted  to 
the  Plaintiff  and  the  Defendant  Frances  Beecher,  the 
Wife  of  the  other  Defendant  Alexander  Beecher,  and 

.upon  the  death  of  Elizabeth,  Tyson,  Letters  of  Admi- 
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nistratidn  of  her  Estate,  were  also  granted  to  the  Plain«  iSso. 

tiff  and  the  said  Frances  Beecher.  w— iv— - 

Scott 

HfcAafY/ iifi2/5,  the  Mortgagee,  threatened  to  proceed  ,n  ^' 
to  recover  by  Ejectment  the  mortgaged  premises,  ^^^  ^^^ 
whereupon  the  Plaintiff  filed  the  present  Bill,  insisting 
that  he  ought  to  have  the  Mortgage  paid  out  of  the 
personal  Estate  of  the  Mortgagor,  he  having  left 
Assets  more  than  sufficient  for  that  purpose,  and  the 
Prayer  of  the  Bill  was  accordingly. 

The  Defendants  by  their  Answer  admitted  that  the 
Assets  of  James  Tyson  were  more  than  sufficient  for  the 
payment  of  his  Funeral  Expenses  and  Debts,  including 
the  Mortgage  Debt  and  Interest  thereon,  and  that  E. 
Tyson  had  in  her  lifo-time  possessed  Assets  of  James 
Tyson  more  than  sufficient  to  pay  all  Debts,  including 
*  the  Mortgage,  and  that  at  her  death  there  was  also 
outstanding  of  James  Tyson  sufficient  to  pay  the  Mort- 
gage ;  but  they  submitted,  that  under  the  circumstances, 
the  Plaintiff  must  take  the  Copyhold  Estate,  subject  to 
and  chargeable  with  the  Mortgage  Debt,  and  4hat  he 
was  not  entitled  to  have  the  personal  Estate,  applied  in 
discharge  of  the  Mortgage. 

# 

•    Mr.  Pepys,  and  Mr.  Walker,  for  the  Plaintiff : — 

The  Heir  of  Elizabeth  Tyson  takes  the  Estate,  as  she 
did.  •  She  was  Devisee  of  the  mortgaged  Estate,  and 
had  the  residue  of  the  personal  Estate  also  of  the  Mort- 
gagor bequeathed  to  her.  She  did  nothing  respect- 
ing the  Mortgage,  and  died  intestate.  As  Devisee, 
she  was  entitled  to  apply  the  personal  Estate  in  dis- 
charge of  the  Mortgage ;  so  must  her  Heir.  She  might 
determine  to  take  the  Copyhold  Estate  cum  onere,  or 

Vol.  V.  H 
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i8so.         ^  discharge  the  Mortgage  out  of  the  persooal  Estate, 

* ^ *     but  she  died  without  expressing  any  intention  either 

Scott         ^^y,  or  manifesting  any  option.    The  personal  Estate 

^*  -was  the  primary  Fund  for  the  payment  of  the  Mort- 

<Beech£&  . 

A  [T  S^®  Debt,  and  the  auxiliary  security,  the  real  Estate, 

ought  not  to  be  charged,  unless  some  manifest  in- 
tention appeared  on  the  part  of  Elizabeth  Tyson  to 
>exonerate  the  personal  Estate.  There  is  no  case  we 
haye  been  able  to  discoyer  that  has  decided  this  point, 
Evelyn  y.  Evelyn  (a)  decides  only  that  the  personal 
Estate  is  the  primary  Fund  for  the  payment  of  a  mort- 
gage Debt.  The  Assets  of  the  Mortgagor  were  aug- 
mented in  consequence  of  the  Mortgage.  If  the  Case 
be  doubtful,  the  Court  will  be  disposed  to  favour  the 
Heir  at  Law. 

Mr.  Id/vatt^  and  Mr.  Palmer,  for  the  Defendants, 
were  stopped  by 

The  Vicb-Chancellor  : — 
Elizabeth  Tyson  was  Deyisee  of  the  Copyhold  Estate, 
and  was  also  residuary  Legatee  and  Executrix  of  the 
Mortgagor.  If  she  had  thought  fit,  she  might  haye  paid 
off  the  Mortgage  out  of  the  personal  Estate  of  her 
Husband,  for  it  is  admitted  that  she  possessed  Assets 
sufficient  to  pay  all  the  Debts,  including  the  Mort- 
gage, and  it  may  therefore  be  said  that  she  elected  to 
continue  the  Mortgage  as  a  Charge  on  her  real  Estate. 
But  I  apprehend  this  is  not  a  Case  in  which  her  per- 
sonal representative  is  bound  to  make  out  any  such 
fact  of  election.  By  the  gift  to  her  as  residuaiy 
Legatee,  the  personal  Estate  of  James  Tyson  became 
her  personal  Estate,  but  the  Mortgage  Debt  of  James 

(a)  a  P.  Win8.6C4. 
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Tyson  was  not  her  Debt,  and  her  Heir  therefore  has 
no  equity  to  pay  off  this  Mortgage  out  of  her  personal 
Estate. 

The  Bill  was  dismissed,  with  Costs. 
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LEONARD  BEECHER  MORSE,  CHARLOTTE 
FELICIA  FINLEY,  JULIANA  WATSON,  ATHER- 
TON  WATSON,  and  WENMAN  LANGHAM 
WATSON,  Executor  of  Camilla  Matilda  Watson, 
deceased,         .....        Plaintiffs; 

and 

WALTER  Marquis  of  ORMONDE,  WILLIAM 
ORESLEY,  THOMAS  HOLLOWS,  JOHN 
mCKMAN,  RALPH  ADDERLEY,  and  JOHN 
BEAUMONT, Defendants. 

In  1 


lolh  Jaly. 


797,  Mrs.  S.  P.  Clarke,  the  Wife  of  J.  H.  P.      Testatrix  hy 
Clarke,  having  an  absolute  power  of  Appointment  (a)  her  Will  limited 
hf  Will  or  otherwise,  notwithstanding  her  Coverture,  certain  Estates 
Cfw^  the  liLeversion  or  Remainder  in  Fee  Simple  of  ^^  ^^^  Daughter 
diven    Manors,    &c    in  Derby  and  other  Counties,  ^^^  f^'/^''  'i^^» 
npectant  upon  certain  Estates  in  Tail  Male  limited  ^   ^      ,  ^, 
fwcesaively  to  her  Son,  G.  T.  R.  Price  Clarke,  herself  g^^  successively 
in  Tail  MaU;   Remainder  to  her  Daughters  as  Tenants  in  common  in 
TifU  General;  and  if  an  only  surviving  Daughter,  to  her  in  Tail  Gc' 
V       neral;  and  in  Default  of  all  such  Issue  of  Lady  O.  to  Trustees  for 
1000  years,  upon  Trust ,  to  raise  certain  Legacies  as  she  should  bequeath, 
by  any  Codicil  or  Codicils ;  and  she  afterwards  by  Codicil  bequeathed  certain 
Legacies,  after  the  decease  and  failure  of  issue  of  her  Daughter  Lady  O, 
Lady  O.  died  without  Issue. 
Held  that  the  Legacies  were  payable  tuhen  the  Term  was  to  take  effect, 

(«)  It  did  not  appear  on  the  pleadings  how  she  acquired  this 
power*. 

H2 
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Marquis  of 
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the  said  S.  P.  C/arfte,  and  Clement  Kyhnersley,  and  she, 
by  her  Will,  22d  Day  of  December,  1797,  devised  as 
foUows :  ''  I,  S.  P.  Clarke,  Wife  of  J.  H.  P.  Clarke, 
of,  &c.  do  by  force  and  virtue  of  all  and  every  Power 
and  Powers  given  to  and  vested  in  me  for  that  purpose, 
in  and  by  any  Deed  or  Deeds  of  Settlement,  Fine  or 
Fines  made,  levied  and  executed  by  me  and  my  said 
Husband,  and  of  all  and  every  other  Power  and  Powers 
whatsoever  in  me  vested,  or  in  any  wise  enabling  me, 
notwithstanding  my  Coverture,  in  this  behalf  make, 
pubHsh,  and  declare  this  my  last  Will,  and  Appointment 
in  nature  of  a  Will,  in  manner  following,  (that  is  to  say) 
I  give  and  devise,  direct,  limit  and  appoint,  all  that 
the  Reversion  or  Remainder  in  Fee  Simple  expectant, 
or  to  take  effect  in  possession  on  the  several  deceases 
of  my  Son,  G.  T.  R.  P.  Clarke,  myself,  and  Cletnent 
Kynnerdey  respectively,  without  Issue  Male,  of  and  in 
all  and  every  the  Manors,  &c. ;  and  also  all  other  real 
Estates    whatsoever    and  wheresoever  in    Possession, 
Reversion,    Remainder,    or  Expectancy  over  which  I 
have  any  disposing   Power,   unto  and  to    the   use  of 
T.  W.  Hunloke,  Esq.  of,  fee,  the  Rev.  Wm.  Gresley, 
of,  &c.,  James  Houson,  of,  &c.,  and  Wm.  Spear,  of,  &c., 
their  Heirs  and  Assigns  for  ever;  but  upon  Trust,  to  * 
convey  and  settle  the  same  in  manner  following,  (that 
is  to  say,)  to  the  use  and  intent,  that  my  Daughter, 
A.  M.  C.  Clarke,  or  her  Guardian  or  Guardians,  may 
receive  thereout  during  her  Minority,  or  until  she  shall 
marry,  with  the  consent,  in  writing,  of  such  Guardian 
or  Guardians,    one  Annuity  or  clear  yearly   Sum  of 
1,000/.  for  and  towards  the  maiintenance,  education 
and  support  during  such  Minority,  or  until  her  mar- 
riage, with  such   consent  as  aforesaid,    and   subject 
thereto,  to  the  use  of  my  Husband,  J.  H.  P.  Clarke, 
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ttnd  his  Assigns,  urns  waste,  for  and  during  the  joint 
Lives  of  him  and  my  said  Daughter,  or  until  she  my 
said  Daughter  shall  attain  the  Age  of  21  years,  or 
marry  with  such  consent  as.  aforesaid,  which  shall  first 
liappen;  and  when  and  so  soon  as  my  said  Daughter 
shall  attain  the  age  of  twenty-one  years,  or  marry  with 
sach  consent  as  aforesaid,  which  shall  first  happen,  then- 
to  the  use  and  intent  that  one  full  moiety  of  all  the 
aforesaid  Estates,  in  case  her  Father  shall  be  then 
liying,  but  if  dead,  or  from  and  after  his  decease,  then 
that  the  whole  of  the  same  Estates  may  be  limited  to 
one  or  more  Trustees,  (to  be  nominated  by  my  said 
Daughter,)  his  or  their  Heirs,  during  the  Life  of 
my  said  Daugl^ter,  in  Trust,  to  pay  and  apply  the 
Rents,  Issues  and  Profits  thereof,  for  her  sole  and 
separate  use,  exclusive  and  independent  of  any  Husband 
with  whom  she  may  intermarry  and  not  to  be  sub- 
ject or  liable. to  his  Debts,  or  Engagements;  and  as- 
to  the  other  moiety  of  all  the  said  Estates,  from  and 
after  the  Marriage  of  my  said  Daughter,  or  attaining^ 
the  age  of  twenty-one  years,  which  shall  first  happen 
aa  aforesaid,  To  the  use  of  my  said  Husband,  J.  H.  P. 
Clarke,  and  his  Assigns,  for  and  during  the  Term  of  his 
natural  life,  without  Waste,  with  Remainder,  after  the 
death  of  my  said  Daughter,  as  to  one  moiety  of  all  the 
said  Estates,  in  case  her  Father  shall  be  then  living,  but  if 
then  dead,  and  from  and  after  his  death,  then  as  to  the 
whole  thereof.  To  the  use  of  the  Jirst  and  other  Son  and 
Sans  of  my  said  Daughter  successively  in  Tail  Male,  with 
Remainder,  in  default  of  such  Issue,  To  all  and  every  the 
Daughter  and  Daughters  of  my  said  Daughter, .  if  more 
tkoM  one,  as  Tenants  in  common  in  Tail,  with  Cross-Re- 
maitiders  between  them  in  Tail,  and  with  Remainder  to  an 
only  or  only  surviving  Daughter  in  Tail,  unth  Remainder, 

H    3 
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in  default  of  all  such  Issue  of  my  said  Daughter,  as  to  one 
moiety,  or  the  whole,  as  the  event  may  happen,  of  all  the 
aforesaid  Estates,  To  the  use  of  one  or  more  Trustee  or 
Trustees,  to  be  for  that  purpose  named,  their  Executors, 
Administrators  and  Assigns,  for  the  term  of  1000  Years, 
without  impeachment  of  Waste,  upon  Trust,  by  the  usual 
ways  and  means,  to  raise  and  levy  such  Legacies  or  Sums 
of  Money  as  I  have  hereinafter  given  and  bequeathed,  or 
shall  by  any  Codicil  or  Codicils  thereto,  hereafter  pee 
and  bequeath,  and  pay  the  same  to  the  Persons  respectively 
hereinafter,  or  in  and  by  such  Codicil  or  Codicils  named 
or  to  be  named ;  and  as  to  the  said  moiety,  or  the  whole,  as 
the  event  may  happen,  of  the  said  Estates,  to  be  comprised 
in  the  said  Term  of  1000  Years ;  from  and  after  the  end, 
expiration,  and  other  sooner  determination  thereof,  and  sub- 
ject in  the  mean  time  thereto,  and  to  Trusts  thereof.  To 
the  use  of  my  said  Husband,  the  said  J^  H,  P.  Clarke, 
his  Heirs  and  Assigns  for  ever;  in  which  said  Settle- 
ment so  to  be  made  as   aforesaid  shall  be  contained 
the  usual  limitation  to  one  or  more  Trustee  or  Trustees 
during  the  life  of  my  said  Daughter  and  Husband 
respectively,  as  the  case  may  require,  for  preserving 
contingent  Remainders,  and  the  usual  powers  of  leasing, 
to  the  respective  Tenants  for  Life,  for  twenty-one  years, 
at  the  best  Rents,  and  under  the  usual  restrictions. 
And  also  a  power  for  my  said  Daughter  to  charge  the 
said  Estates  with  portions  for  younger  Children,  in  case 
of  Issue  Male,  not  exceeding  20,000/.  if  only  one  younger 
Child,  30,000/.  if  two  or  more,  40,000/.  if  three  or  more 
such  Children,  to  be  raised  and  paid  at  such  age  or 
ages,  days  or  times,  and  in  such  shares  and  propor- 
tions, manner  and  form,  as  she  my  said  Daughter  shall 
or  may  order,  direct  or  appoint;  and  also  all  such  other 
powers  as  are  usually  inserted  in  Settlements  of  the 
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like  nature,  or  as  Counsel  shall  advise.  /  gtoe  and  be- 
gueaih,  from  and  immediately  after  the  death  of  my  said 
San  G.  T.  R.  P.  Clarke,  and  the  said  Clement  Kynnersley 
"reapectively,  without  Issue  Male,  and  the  decease  and 
faUure  of  Issue  of  my  said  Daughter,  A.M.  C.  Clarke,- 
ibe  several  Legacies  or  Sums^  of  Money  hereinafter 
mentioned  (that  is  to  say)  the  Sum  of  20,000  /.  equally 
between  and  amongst  the  four  younger  Children  of  the 
late  Catherine  Watson,  who  was  Sister,  8ic.  the  Sum  o£ 
£jOOo/.  to  C  Kynnersley,  Sister  of  the  said  Clement 
Kynnersley;  the  Sum  of  5,000 2.  to  Becher  Morse,  'only 
Son  of,  &c.;  the  Sum  of  3,000 2.  to  H.  S.  Hunlokt,. 
Daughter  cf,  8cc.;  and  the  Sum  of  2,000/.  to  H.  E.  Hun- 
loke,  Esq.  and  do  hereby  give  and  bequeath,  from  and 
iinmediately  after  my  decease,  unto  the  aforesaid  T.  W^ 
Hwdohe,  William  Gresley,  James  Houson,  and  William 
'Spear,  or  such  of  them  as  shall  survive  me,  the  Sum  of 
Sf^L  a-piece,  to  be  pmd  within  three  calendar  months 
next  after  my  death,  by  and  out  of  my  moiety  of  the 
turplus  Rents  and  Profits  of  the  aforesaid  Estates,  and 
•odi  other  Monies  or  personal  Estates  as  are  settled 
«pon  me,  or  made  subject  to  my  disposition :  And  from 
obA  afi^r  payment  of  the  said  last-mentioned  Legacies 
of  500/.  a-piece  to  my  said  Trustees,  I  give  and  be- 
'i|aeath  all  the  remainder  of  the  Monies  whereout  the 
«ame  are  directed  to  be  paid  as  aforesaid,  which  shall 
tanain  aft»r  payment  thereof,  unto  my  Husband,  J.  H. 
P*  Clarke,  to  and  for  his  own  use  and  benefit:  And 
I  constitute  and  appoint  my  said  Husband,  J,  H.  P. 
'Clarke,  sole  Executor  of  this  my  last  Will  and  Testa- 
ment; and  for  the  better  securing  the  payment  of  the 
aaid  last-mentioned  Legacies,  charge  the  reversion  of 
llie  aforesaid  Estates  hereinbefore  devised  to-  and  with 
the  payment  thereof.'' 
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S.  P.  Clarke  made  several  Codicils  to  her  Will ;  and 
by  the  first  of  such  Codicils,  bearing  the  same  date  with 
her  Will  or  Testamentary  Writing,  she  gave  to  the 
said  r.  W.  Hunloke  and  William  Gresley,  QOoL  a-piece, 
and  to  the  said  James  Houson  and  William  Spear,  2,000/. 
a  piece,  to  be  paid  within  Six  Months  after  the  death 
of  herself  and  Son,  and  the  said  Clement  Kynnersley 
without.  Issue  Male,  the  same  to  be  in  lieu  of  the  Lega- 
cies given  by  her  Will;    and  she  charged  the  Es- 
tates devised  by  her  said  Will  with  payment  thereof; 
and  by  the  second  of  such  Codicils,  bearing  date  the 
27th  day  of  May  1800,  the  said  S.  P.  Clarke  revoked 
Uie  appointment  of  the  said    T.  W.   Hunloke  as  a 
Trustee  under  her  Will,    and   revoked  the   Legacies 
given  to  him  by  her  said  Will,  and  the  first  Codicil 
thereto ;  and  by  th«  third  of  such  Codicils,  bearing  date 
the  2nd  day  of  July  1801,  the  said  S.  P.  Clarke  re- 
voked the  appointment  of  the  said  James  Houson  as  a 
Trustee  under  her  Will,  and  the   Legacies  given  to 
him  by  her  said  Will,  and  the  first  Codicil  thereto,  and 
appointed  Thomas  Hollows,  of  Clapwell,  in  the  County 
of  Derby, .  Esq.  to  be  a  Co-trustee  under  her  said  Will, 
with  the  said  William  Gresley  and  William  Spear ;  and 
by  the  fourth  and  last  of  such  Codicils,  bearing  date 
the  gth  day  of  September  1801,  the  said  S,  P.  Clarke 
revoked  the  appointment  of  the  said  William  Spear  as 
a  Trustee  under  her  said  Will,  and  the  Legacies  given 
to  him  by  her  Will,  and  the  first  Codicil  thereto,  and 
thereby  gave  and  devised,  directed,  limited  and  ap- 
pointed, all  that  the  said  Reversion  or  Remainder  of 
and  in  the  said  Manors,  &c.  unto  and  to  the  Use  of 
the  said  William  Gresley,  Thomas  Hollows,  and  John 
Rickman,  Esqrs.  and  to  their  Heirs  and  Assigns,  ex- 
clusive of  the  said  William  Spear,  but  upon  such  Trusts^ 
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';Bmd  for.BUch  intents  and  purposes,  as  in  and  by  her 
said  Will  are  mentioned  and  declared  of  and  concern- 
ing the  same;  and  she  thereby  in  all  other  respects 
ratified. and  confirmed  her  said  Will,  and  the  several 
Codicils  thereto. 

S.  P.  Clarke  died  in  January  .1802.  The  Will  and 
Codicils,  or  Writings  in  the  nature  of  a  Will  and  Codi- 
cils, were  proved  by  the  said  J,  H.  P.  Clarke^  the  Hus- 
band. 
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S.  P.  Clarke  left  the  said  G.  T.  R.  P.  Clarke,  her 
only  Son,  and  the  said  A,  M,  C.  Clarke,  her  only  other 
Child,  her  surviving;  and  in  1805  ^^^  ^^^  ^-  •^-  C. 
Clarke  intermarried  with  the  Marquis  of  Ormonde  (then 
Earl  of  Ormonde  and  Ossory). 

G.  21  Ji.  P.  Clarke,  and  Clement  Kynnersley,  after- 
wards died,  without  leaving  Issue  Male  living  at  their 
respective  deaths,  and  without  having  barred  the  entail 
of  the  said  Estates ;  and  thereupon,  and  previously  to 
the  Year  1809,  the  said  Reversion  or  Remainder  of  and 
in  the  several  Estates,  Hereditaments  and  Premises 
therein  before  mentioned,  contained  in  the  Will  of  the 
said  S.  P.  Clarke,  took  effect  in  Possession  in  the  said 
J,  H*  P.  Clarke  and  A.M.C*  Marchioness  of  Ormonde. 

By  Indenture,  16th  day  of  June  1809,  between  the 
said  J.  H.  P.  C/!ar/ce,  of  the  first  part,  JoA/t  Rkkman^jiA 
Richard  Williams,  of  the  second  part,  and  the  Marquis 
of  Ormonde  (then  Earl  of  Ormonde  and  Ossory)  and 
A.  M,  C.  Marchioness. of  Ormonde  (then  Countess  of 
Ormonde  and  Ossory)  of  the  third  part ;  the  said  several 
Manor8,&^c.sodevi8edby  the  Will  of  the  said  5.  P.  Clarke 
as  aforesaid,  w^re  subject  to  the  several  Legacies  pr  Sums 
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of  Money  charged  upoD  the  same  by  the  Will  of  the  said 
S.  P.  Clarke  Umited,  from  and  after  the  decease  of  the 
said  A.  M.  C.  Marchioness  of  Ormonde  and  failure  of 
Issue  of  her  Body,  as  to  one  undivided  moiety  of  the 
said  Estates  to  the  use  of  the  Marquis  of  Omumie, 
his  Heirs  and  Assigns;  and  as  to  the  other  undi- 
vided moiety  thereof,  to  such  uses,  upon  and  for  such 
trusts,  intents  and  purposes,  and  with,  umler,  and  sub- 
ject to  such  powers,  provisoes,  declarations  and  Agree- 
ments, as  the  said  Marchioness  of  Ormonde,  by  any 
Deed  or  Instrument  in  Writing,  with  or  without  power 
of  revocation  and  new  appointment,  executed  as  in 
the  said  Indenture  is  mentioned,  or  by  her  last  Will 
and  Testament  in  Writing,  or  any  Codicil  thereto,  or 
and  Writii^  m  the  nature  of  or  purporting  to  be  her 
last  Will  and  Testament,  or  a  Codicil  thereto,  notwith- 
standing her  then  present  or  any  future  Coverture,  or 
whether  she  should  be  sole,  or  married,  should  direct, 
limit  or  appoint* 


The  Marchioness  of  Ormomfe,  by  her  Will,  2d  day  of 
March  1817,  after  reciting  the  powers  vested  in  her 
by  the  said  last-mentioned  Indenture,  did,  by  force  and 
virtue,  and  in  exercise  and  execution  thereof,  and  of 
every  other  Power  and  Authority  in  her  vested,  or  in 
any  wise  enabUng  her  in  that  behalf,  direct,  limit  and 
appoint,  that  all  the  undivided  moiety  over  which  she 
had  a  power  of  appointment  by  virtue  of  the  same 
Indenture  of  the  16th  day  of  June  i8og,  or  by  any 
other  Powor  or  Authority  of  and  in  the  said  Manors, 
&C.  of  or  bdonging  to  her  the  said  Testatrix,  whether 
in  Possession,  Remainder  or  Expectancy,  or  over  which 
ahe  had  any  power  or  authority,  should,  after  failure 
of  Issue  of  her  Body,  go  and  remain  to  the  use  of  the 
said  J.  Rkkman,  P.  GtU,  of,  &c*  Rkkard  WiUiams,  of 
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8lc.  and  John  Allen  Powell,  of,  &c.  their  Heii^  and 
Assigns,  upon  and  for  the  TVusts,  intents  and  pur- 
poses thereinafter  expressed  and  contained  of  and  con- 
cerning the  same  (that  is  to  say),  as  to  all  and  every  the 
said  Manors,  &c.  with  the  Appurtenances,  except  an 
Estate  called  Chilcot,  in  the  County  of  Derby,  which 
Estate  was  thereinafter  by  her  Will  specifically  dis- 
posed of  upon  Trust  for  the  Marquis  of  Ormonde,  his 
Heirs  and  Assigns  for  ever;  and  as  to  the  said  Estate 
called  Chilcot,  in  Trust,  subject  as  therein  mentioned, 
for  the  said  Walter  Marquis  of  Ormonde,  and  his  Assigns 
for  his  life,  without  impeachment  of  or  for  any  manner 
of  Waste ;  and  after  his  decease,  in  Trust,  for  Edward 
Sacheverell  Chandos  Pole,  of  Radboume,  in  the  County  of 
Derby,  Esq.  the  eldest  Son  of  the  late  Sacheverell  Chandos 
Pofe,  of  Radboume,  aforesaid,  Esq.,  during  his  natural 
life,  without  impeachment  of  Waste,  with  Remainder  to 
liis  first  and  other  Sons  in  Tail  Male,  with  Remainder 
to  Reginald  Chandos  Pole,  for  life,  with  Remainder  to 
liis  first  and  other  Sons  in  Tail  Male ;  with  Remainder  to 
German  Chandos  Pole,  for  Life,  with  Remainder  to  his 
first  and  other  Sons  in  Tail  Male,  with  Remainder  to  the 
Daughters  of  the  said  Edward  Sacheverell  Cha^fidos  Pole, 
as  Tenants  in  common  in  Tail,  with  Cross-Remainders' 
with  Remainder  to  the  Daughters  of  the  said  Reginald 
Chandos  Pole,  in  Tail,  with  Cross-Remainders,  with  Re- 
mainder to  the  Daughters  of  the  said  German  Chandos 
Pole,  in  Tail,  with  Cross-Remainders,  with  Remainder 
to  the  right  Heirs  of  the  said  Edward  Sacheverell 
Chandos  Pole,  for  ever.  And  the  said  Testatrix,  after 
giving  divers  Legacies  and  Annuities,  declared  it  to  be 
her  Will  and  Desire  that  all  and  every  the  Annuities, 
L^acies,  and  other  Sums  or  Sum  of  Money,  whether 
annual,  or  in  gross,  which  she  had  bequeathed  in  and 
by  her  said  Will  to  any  Person  or  Persons  whomsoever. 
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or  which  she  should  bequeath,  or  direct  to  be  paid  by 
any  Codicil  to  her  said  Will,  or  Testamentary  Papers 
signed  by  her,  or  in  her  own  Hand  Writing,  whether 
witnessed  or  not,  except  as  therein  mentioned,  should 
be  charged  or  chargeable  on  the  said  Cfdlcot  Estate 
aloncs  exclusive  of  all  the  other  Estates  mentioned  or 
referred  to  in  her  said  WiU,  and  be  paid  and  payable 
thereout^  any  directions  in  her  said  Will  to  the  contrary 
thereof  not>vithstandino:.  And  she  also  declared  it  to  be 
her  WiU  and  Desire  that  the  several  Legacies  and  Sums  of 
Money  left  by  her  late  Mother,  by  her  fVUl,  or  any  of  the 
Codicils  thereto,  should  be  considered  as  charged  on  all 
Estates  generally,  and  be  borne  by  them  in  proportion  to 
there  respective  relative  value,  and  such  value,  if  disputed, 
to  be  ascertained  and  settled  by  her  said  Trustees  and 
Executors ;  and  the  said  Testatrix  appointed  the  said 
J.  Rickman,  P.  Gell,  Richard  Williams  and  J.  A,  Powell, 
Executors  of  her  said  Will. 


J.  H.  P.  Clarke  died  in  the  Life-time  of  the  said 
A.  M,  C.  Marchioness  of  Ormonde,  intestate,  leav- 
ing the  said  Marchioness,  his  only  Child  and  Heir  at 
Law;  and  the  said  A.  M.  C.  Marchioness  of  Ormonde, 
died  in  the  month  of  November  1817,  without  ever 
having  had  any  Issue ;  and  thereupon  the  said  Walter 
Marquis  of  Ormonde  entered  into  possession  of,  and 
has  since  been^  and  now  is,  in  possession  of  all  the  said 
Estates,  Hereditaments  and  Premises  devised  by  the 
Will  of  the  said  Sarah  Price  Clarke. 


Philip  Gell,  one  of  the  Trustees  and  Executors 
named  in  the  said  Will  of  the  said  A.  M.  C.  Mar- 
chioness of  Ormonde,  disclaimed  the  execution  of  the 
Trusts  reposed  in  him  by  the  same  Will,  and  released 
all  his  Rights  and  Interests  therein. 
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No  Settlement  of  the  said  Estates  had  ever  been 
executed  by  the  Trustees  of  the  said  Will  and  Codicils 
of  the  said  Sarah  P.  Clarke. 

A  Bill  was  filed  by  the  Legatees  of  S.  P.  Clarke,  to 
compel  Payment  of  the  Legacies,  and  the  question 
was.  Whether  under  the  circumstances  the  Legacies 
were  valid,  or  too  remote  and  void  ? 

Mr.  Hart,  Mr.  Shadwell,  and  Mr.  PenAerton,  for 
the  Plaintiffs : — 
The  Plaintiffs  are  clearly  entitled  to  the  Legacies. 
It  will  be  said  on  the  other  side,  that  the  Term  was  to 
arise  on  the  failure  of  Issue  Male  of  the  Sons  of  Lady 
Ormonde,  and  on  failure  of  Issue  general  of  the  Daugh- 
ters of  Lady  Ormonde ;  and  that  the  Term  would  there- 
fore arise,  although  there  should  happen  to  be  a  Daugh- 
ter of  a  Son  surviving ;  whereas  the  Legacies  are  given 
cmly  upon  Default  of  all  Issue  of  Lady  Ormonde, 
and  therefore  that  the  Legacies  not  being  to  take  effect 
when  the  Term  does,  nor  upon  the  determination  or 
prior  Estates-Tail,  but  after  an  indefinite  failure  of 
Iflsue,  are  too  remote  and  void. 

The  Testatrix,  Mrs.  P.  Clarke,  meant  that  the  Term 
ahould  be  raised  on  the  failure  of  the  successive  Estates- 
Tail  Male,  which  had  been  limited  to  herself,  her  Son, 
"and  Kynnerslei/y  and  on  failure  of  the  Estates-Tail 
limited  to  the  Sons  and  Daughters  of  her  Daughter, 
ifbid  that  the  Legacies  should  be  paid  at  the  same 
period  when  the  Term  was  to  arise  out  of  which  they 
were  to  be  paid.  There  was  no  other  object  in  raising 
the  Term,  except  for  the  payment  of  the  Legacies. 
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The  Will  of  Mrs.  P.  Clarke  created  an  executory 
Trust.  Jones  v.  Morgan  {b),  Ferrers  v.  Ferrers  (c). 
Agar  T.  Agar  (d),  and  Langham  y.  Standford  (e).  It 
may  be  contended,  that  to  give  effect  to  the  Legacies 
in  question,  the  Court  (notwithstanding  Lanesborough 
and  Fox)(f)  will  hold,  that  according  to  the  Will  and 
Codicil  of  Mrs.  Price,  the  Issue  Female  of  her  Sons 
took  an  Estate-Tail  by  implication;  and  that  her  inten- 
tion was,  that  on  failure  of  all  Issue  of  her  Daughter 
at  her  death,  the  Term  was  to  be  raised,  and  the  Lega- 
cies paid ;  and  there  is  enough  in  the  Will  to  warrant 
that  construction,  it  being  the  Case  of  an  executory 
Trust.  Supposing  this  view  of  the  Case  not  tenable, 
and  that  the  Legacies  are  given  at  a  period  so  remote 
as  to  be  bad,  yet  as  the  Marchioness  of  Ormonde  has 
by  her  Will  chaiged  them  upon  certain  of  her  Estates 
chained  with  the  Legacies,  supposing  they  cannot  be 
claimed  under  the  Will  of  Mrs.  Price,  her  Mother,  they 
are  claimable  under  the  Will  of  the  Marchioness  of 
Omumde. 


Mr.  Bell,  Mr.  Wetherell,  Mr.  Home,  Sir  George 
Hampson,   and    Mr.  Skirrow,  for  the  Defend- 
ants:— 
The  Testatrix  does  not  appear  to  have  known  the 
nature  of  her  interests  in  these  Estates,  and  owing  to 
that   mistake,  the  L^acies  she  has  given  must  fail. 
The  Case  must  be  argued  as  if  a  Son  of  Lady  Ormonde 
had  left  a  Daughter.    The  term  is  limited  to  take  effect 
**  on  fiedlure  of  all  such  Issue  of  my  said  Daughter," 
that  is,   such   Issue  as  is  before  mentioned,  and  is 


(jb)  1  Bro.  C.  C.  206. 
(c)  6  Bro.  P.  C. 
{d)  11  East,  953. 


(#)  Not  yet  reported. 
(jT)  For.  263. 
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therefore  good;  but  the  Legacies  are  limited  to  take 
effect  after  the  death  of  the  Son  of  the  Testatrix^  and 
of  Mr.  Kynnersky  respectively,  without  Issue  male, 
and  the  decease  and  failure  of  Issue  of  her  Daughter 
A»  M.  C*  Clarke;  that  is^  after  a  general  failure  of 
Issue  of  her  Daughter ;  so  that  if  her  Daughter  had  left 
no  Daughters,  or  Issue  of  Daughters,  but  only  a  Son 
who  had  left  Issue  a  Daughter,  though  the  Term  might 
have  taken  effect  in  Possession  on  his  death,  the  Lega- 
cies would  not  have  been  payable  until  after  the  Issue 
of  that  Son  was  extinct,  arid  are  therefore  too  remote 
and  void. 
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She  never  meant  the  Legacies  to  take  effect  until 
fiuhire  of  the  Issue  of  Sons  and  Daughters. 

But  the  Court  cannot  say  the  mistake  in  not  limiting 
tbe  Estate  to  the  Daughters  of  a  Son  could  be  supplied. 
The  Court  does  not  interpose  to  correct  expressions 
according  to  the  intention,  where  plain  words  are 
used,  but  only  where  incorrect  words  are  used.  In 
this  Case  in  particular,  the  Legatees,  mere  strangers, 
could  not  call  for  an  execution  of  the  Trusts  according 
.to  the  intention,  supposing  the  Children  or  Grand- 
diildren  could.  These  words  must  have,  effect  given  to 
them  as  they  stand,  and  an  Estate-Tail  to  Daughters 
of  a  Son  of  the  Marchioness  of  Ormonde  cannot  be 
implied. 

In  Lanesborough  and  Fox  (g),  (which  is  a  land-mark 
in  cases  of  this  nature,)  there  was  a  mistake  in  the 
Will ;  but  the  Court  would  not  imply  an  Estate-Tail, 
though  the  intention  was  clear.    When  Jones  v.  Morgan 


(jf)  For.  262. 
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came  on  before  Lord  Thurlow,  he  partly  adopted  the 
Certificate  of  the  Court  of  King's  Bench,  but  did  not 
concur  in  that  part  of  the  opinion,  which  was  contrary 
to  Lanesborough  and   jFor;  and  the  opinion  of  Lord 
Thurlow  was  confirmed  on  an  Appeal  to  the  House  of 
Lords.      If  the  word  "  such''  were  omitted,  or  struck 
out,  in  the  former  part  of  the  Will,  there  would  be  no 
inconsistency  between  the  two  parts  of  the  Will ;  and 
if  the  word  *'  such''  is  inserted  in  the  latter  part  of  the 
Will,  the  difficulty  is  equally  got  over.    The  Testatrix 
intended  the  Term  to  commence  and  the  Legacies  to 
be  paid,  at  the  same  time ;  but  as  she  has  directed  the 
Term  to  commence  at  one  period,   and   the  Legacies 
to  be  paid  at  another,  and  as  the  Court  has  no  means 
of  saying  whether   she  meant  the  period  when  the 
Legacies  were  to  be  paid  should  be  accelerated,  or  the 
time  for  raising  the  Legacies  delayed,  the  Court  must 
act  upon  the  words  as  they  stand,    and    the  Legacies 
being  given  after  a  general  failure  of  Issue,  are  void. 
There   is  a  mistake,   but   what  the   intention  of  the 
Testatrix  was,  is  not  clear. 


The  Will  of  the  Marchioness  of  Ormonde  was  not 
intended  as  a  confirmation  of  Legacies  which  she 
understood  to  be  void,  but  supposing  them  good^  she 
makes  a  provision  for  them.  That  is  not  a  confirmation 
of  them.  Lord  Coke  (h)  says  as  to  confirmations, 
Confirmatio  est  nulla  ubi  donum  pracedens  est  invfilidum, 
et  ubi  donatio  nulla  omnino  nee  valebit  confirmatio. 

The  Vice-Chancellor  : — 
This  Testatrix  having  limited  certain  Estates  to  her 
Daughter  Lady  Ormonde  and  her  Issue,  provides  that 


(A)  Co.  Litt.  S95  b. 
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upon  the  determination  of  these  Estates,  a  term  of 
1,000  years  shall  arise  for  the  purpose  of  securing  cer- 
tain pecuniary  Legacies  to  he  after  mentioned,  with 
which  it  is  her  intention,  in  that  event,  to  charge  the 
Estate;  and,  subject  to  such  charge,  she  gives  the 
Estate  to  her  Husband  in  fee. 

When  she  comes  afterwards  to  enumerate  the  legacies 
which  she  means  in  that  event  to  charge  upon  the 
Estate,  she  expresses  herself  to  this  effect,  "  I  give 
and  bequeath,  from  and  after  the  decease  and  failure  of 
Issue  of  my  said  Daughter,  the  several  Legacies  and 
Sums  of  Money  hereinafter  mentioned,  &c.  &c."  It  is 
said  these  Legacies  are  given,  not  as  the  Term  is  to  arise 
upon  the  determination  of  the  Estates  before  limited  to 
the  Daughter  and  her  Issue;  but  upon  an  indefinite 
failure  of  all  Issue  of  the  Daughter ;  and  that  there 
being  no  Estate  before  limited,  which  extends  to  all 
Issue  of  the  Daughter,  the  period  for  the  payment  of 
the  Legacies  is  too  remote. 

It  is  perfectly  true,  that  there  was  no  Estate  before 
limited  to  the  Issue  female  of  the  Sons  of  the  Daugliter, 
and  consequently  no  Estate  which  extended  to  all  pos- 
sible Issue  of  the  Daughter ;  and  that  taking  the  ex- 
preasion  literally  the  Legacies  are  too  remote. 

That  the  Uteral  force  of  the  expressions  here  is 
not  according  to  the  real  intention  of  this  Testatrix 
admits  of  no  doubt ;  and  the  question  is,  whether  upon 
the  whole  of  this  Will  there  is  sufficient  evidence  of 
intention  to  warrant  the  Court  in  holding  that  wlien 
this  Testatrix  used  the  expression,  *'  from  and  after  the 
failure  of  Issue  of  my  said  Daughter,"  she  must  be  un- 
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derstood  to  mean  Issue  of  my  said  Daughter  as  afore- 
said. All  Courts  in  the  construction  of  Wills  are  in  the 
constant  habit  of  supplying  such,  and  lai^er  words* 
where  the  context  of  the  whole  Will  requires  it. 

In  the  first  place,  the  Term  is  to  arise  upon  the  deter- 
mination of  the  Estates  limited,  for  no  other  purpose 
than  the  payment  of  Legacies  thereinafter  given ;  and 
it  is  irrational  to  say  that  the  Testatrix  did  not  intend 
that  the  Term  and  the  purpose  should  meet. 

In  the  next  place,  the  directions  as  to  the  raising  of 
these  Legacies  import,  not  a  future  contigency  which 
is  to  determine  whether  the  Legacies  are  or  not  to  be 
raised,  but  a  certain  and  immediate  purpose  to  raise 
the  Legacies  in  question  by  the  usual  means  at  the 
commencement  of  the  Term. 

This  Testatrix,  therefore,  having  upon  failure  of  par- 
ticular Issue  of  her  Daughter  created  a  Term  for  the 
sole  purpose  of  paying  certain  Legacies  after  mentioned 
in  her  Will,  and  having,  further,  used  expressions  which 
import  that  those  Legacies  are  then  immediately  to  be 
paid  when  the  Term  arises,  when  she  afterwards  s|>eak8 
of  the  Legacies  which  are  to  be  paid  upon  failure  of  Issue 
of  her  Daughter,  she  must  be  understood  as  speaking 
of  those  Legacies  for  which  she  had  before  providedi 
and  which  were  to  be  payable  upon  the  failure  of  par- 
ticular Issue  of  her  Daughter,  and  the  two  clauses  are 
to  be  rendered  consistent  by  supplying  the  sense  of 
Issue  aforesaid. 


I  think  this  course  of  reasoning  would  be  satisfactory 
to  every  mind,  if  it  might  not  be  conjectured  that  it  was 
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by  mistake  that  there  was  no  limitation  to  the  Daughters 
of  the  Sons^  and  that  the  Testatrix,  therefore,  truly  in- 
tended that  the  Legacies  should  only  be  payable  upon  a 
general  failure  of  Issue  of  Lady  Ormonde*  I  will  not 
say  that  this  is  an  extravagant  conjecture,  but  consider- 
ing it  cannot  justly  be  stated  higher  than  conjecture, 
and  that  it  is  not  therefore  to  be  relied  upon  as  the 
foundation  of  judicial  opinion,  I  am  best  satisfied  with 
my  first  conclusion. 

With  this  opinion  it  becomes  unnecessary  for  me  to 
refer  to  the  question  of  confirmation  by  Lady  Ormond's 
Will. 


Morse 
and  others 

v. 
Marquis  of 
Ormonde 
and  others. 


The  Decree  was  thus : 
**  This  Court  doth  declare,  that  the  Legacy  of  5,000/. 
given  and  bequeathed  by  the  Will  of  S.  P.  Clarke,  the 
Testatrix,  in  the  Pleadings  named  to  the  Plaintiff,  and 
the  Legacy  of  20,000/.  thereby  given  and  bequeathed 
to  the  Children  of  Catherine  Watson  in  the  Pleadings 
named,  and  the  several  other  Legacies  charged  by  the 
said  Will  and  Reversion  therein  mentioned,  are  well 
charged  upon  the  Estates,  Hereditaments  and  Premises, 
oomprised  in  the  Term  of  1,000  Years  thereby  created. 


^  And  this  Court  doth  Order  and  Decree,  that  it  be 
referred  to  Mr.  one,  8lc.  to  take  an  Account 

of  what  is  due  for  Principal  and  Interest,  in  respect  of 
each  of  the  said  Legacies,  and  to  tax  the  Costs  of  the 
Plaintiffs  and  Defendants  of  this  Suit ;  and  unless  the 
Defendants,  the  Marquis  of  Ormonde,  E.  S.  C.  Pole, 
H.  R.  C.  Pole,  and  G.  F.  C.  Pole,  or  any  or  either  of 
ihem,  shall,  within  Six  Months  after  the  Master  shall 
have  made  the   Report,  pay  unto  the  Plaintiffs  and 
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Morse 
and  others 

V. 
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Defendants,  the  Legatees,  the  Principal  and  Interest 
due  in  respect  of  their  Legacies,  and  the  said  Costs  of 
this  Suit,  It  is  Ordered,  that  what  the  said  Master  shall 
find  due  for  Principal  and  Interest,  in  respect  of  the 
said  Legacies,  and  the  Amount  of  the  said  Costs  when 
taxed,  be  raised  by  Sale  or  Mortgage  of  the  said 
Estates,  Hereditaments  and  Premises,  or  of  a  suffi- 
cient part  thereof,  for  the  remainder  of  the  said  Term 
of  1,000  Years,  with  the  approbation  of  the  said 
Master,  and  as  he  shall  direct.  And  in  case  the  same 
shall  be  raised  by  Sale,  such  Sale  is  to  be  to  the  best 
Purchaser  or  Purchasers  that  can  be  got  for  the  same, 
to  be  allowed  of  by  the  said  Master :  and  it  is  Ordered, 
that  all  proper  Parties  do  join  in  such  Mortgage  or 
Sale,  and  produce  before  the  said  Master,  upon  oath, 
all  Deeds  and  Writings  in  their  custody  or  power 
relating  to  the  said  Estates,  as  the  said  Master  shall 
direct;  and  in  case  the  said  Legacies,  Interest  and 
Costs,  shall  be  raised  by  Mortgage,  then  it  is  Ordered, 
that  the  Tenant  for  Life  of  the  said  Estates,  Heredita- 
ments and  Premises,  do  keep  down  the  Interest  of  the 
said  Mortgage  out  of  the  Rents  and  Profits  thereof. 
And  it  is  Ordered,  the  Money  to  arise  by  the  said  Sale 
or  Mortgage  be  paid  into  the  Bank,  with  the  privity 
of  the  Accountant-General  of  this  Court,  to  be  there 
placed  to  the  credit  of  this  Cause;  and  the  same,  when 
80  paid  into  the  Bank,  is  to  be  applied  in  Payment  of 
what  the  said  Master  shall  find  due  for  Principal  and 
Interest  in  respect  of  the  said  Legacies,  and  of  the 
said  Costs ;  and  for  the  better  taking  of  the  said  Ac- 
counts the  Parties  are  to  produce  before  the  said 
Master,  upon  oath,  all  Books,  Papers  and  Writings 
in  their  custody  or  power  relating  thereto,  and  are  to 
be  examined  upon  interrogatories  as  the  Master  shall 
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direct,  who,  in  taking  the  said  Accounts,  is  to  make 
unto  the  Parties  all  just  Allowance.  And  this  Court 
doth  reserve  the  consideration  of  all  further  Directions 
until  after  the  said  Master  shall  have  made  his  Report, 
and  the  said  Sale  shall  he  had  ;  and  any  of  the  Parties 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion. 
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"  And  this  Decree  is  to  be  binding  on  the  Defendant, 
Gorman  Francis  Chandos  Pole,  the  Infant,  unless  he, 
on  being  served  with  a  Subpoena  to  show  Cause  against 
the  same,  shall  within  six  Months  after  he  shall  attain 
his  Age  of  twenty-one  years  show  unto  this  Court  good 
Cause  to  the  contrary." 


EBRINGTON  v.  EBRINGTON. 

17  th  July. 

In  this  Case  an  Infant  was  put  to  his  election,  whe-      Infant  put  to 
ther  he  would  take  under  the  Will,  or  against  it;  and  an  election  under 

the  Vice-chancellor  referred  it  to  a  Master,  to  inquire  ^    *  '  ^'^    ^. 
,    ^-       .  , ,  ,  /.       ,     t        /./.IT/.        Reference  to  tni 

whether  it  would  be  most  for  the  benefit  of  the  infant  -k/rL^^^  f^  ^^e^ 

to  elect  to  take  under  the  Will,  or  against  it  (a).  ^^j,,  ^^^^^  elec- 

tion would  be  most  to  his  Ben^t» 

(fl)  A  Similar  Order  was  made  in  WiUon  v.  Lord  John 
Towuhend,  2  Ves.  697. 
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1820. 


ALICE   BADE   EADE  -  Plaintiff, 

and 
WILLIAM  J.  EADE,  THOMAS  BODLEY,  MAR- 
GARET-SUSANNA  NORTON,  MARY -ANNE 
NORTON,  ELIZABETH  NORTON,  and  GEORGE 
18th  July.  EADE  and  WILLIAM  EADE    -    -    Defendants. 

Bequest  of  1  HE  Will  of  George  Eade,  14th  June,   1814,   was 

Residue  to  Tes-  jhug .    **  j  direct  that  all  my  just  Debts  and  Funeral 

aors  IVtJey  Expenses  may  be  paid.     I  give  all  the  remainder  of 

JoidT^Th   *  ^  "*y  Effects,  Cash,  Goods,  Plate,  Books,  &c.  of  every 

death  leave2ooL  description,  to  my  Wife,  Alice  Eade  Eade,  (the  Plain- 

to  each  of  the  tiff,)  requesting  that  she  will  at  her  Death  leave  200  L 

Miss  Nortons,  to  each  of  the  Miss  Nortons,  and  leave  the  remainder 

and  leave  the  Re-  of  her  Property  to  my  Nephews,  George  and  William 

matnder  of  her  j;^^^   Jn  such  proportions   as  she  thinks  proper.      I 

jy-    ,       P    *  ,  request,  as  a  favour,  that  my  Brother  JonatJum  Eade 

Wm.  Eade."  ^^^  ^^'   ^^<w?^^w  Bodlei/,  will  act  with  her  as  joint 

Itvmsreferred  Executors  to  this  my  last  Will  and  Testament." 
to  the  Master  to 

inquire  who  toere  Alice  Eade  Eade  filed  her  Bill,  claiming  to  be  abso- 

thePersoKsmeant  jutely  entitled  to  the  clear  residue  of  the  Testator's 

^  ,     ^  personal  Estate,  after  payment  of  his  Debts,  Funeral 

iom;  and  on  his  ''  .  *       17 

Report,  and  on     ^^  Testamentary  Expenses. 

further  Direc* 
tionsy  the  Lega-        The  questions  made  were.  Whether  the  Defendants, 

cies  were  secured  Susanna  Norton,  Anne  Norton,  and   Elizabeth  Norton, 

to  the  three  Per-  ^g^e  respectively  entitled,  as  a  vested  Interest  in  them, 

Uve^h^^l''      *^  ^^^''  ^^  *^  ^^^^^  ^^  ^^^  Plaintiff?   and  whether 
tended  bv  the        ^^^^S^  Eade  and  William  Eade  were  entitled  to  the 

Testator \  but  the  Testators  Wife  was  held  absolutely  entitled  to  the 
Remainder  of  the  Property^  in  exclusion  of  the  Claims  of  G.  and  Wm. 
Eade. 
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remainder  of  the  Testator's  Property,  after  the  death 
of  the  Plaintiff;  or  whether  the  Plaintiff  was  entitled 
to  the  Property  absolutely? 

On  the  Hearing  of  the  Cause  on  the  nth  March, 
1820,  it  was  referred  to  the  Master  to  inquire  who 
were  the  Persons  meant  in  the  Will  of  the  Testator,  by 
the  description  of  the  Miss  Nortons. 

The  Master,  by  his  Report,  3iBt  May,  1820,  stated, 
that  he  found  by  the  Affidavit  of  Walter  Elty,  of.  See. 
that  he  was  intimately  acquainted  with  and  well  knew 
the  Testator  for  more  than  20  years,  previous  and 
up  to  his  death,  and  that  he  was  acquainted  with  and 
knew  the  connections  of  the  Testator;  and  that  the 
Testator  was  many  years  in  partnership  with  Benjamin 
Norton,  (who  died  in  the  life-time  of  the  Testator,) 
in  the  business  of  a  Te^^-dealer ;  and  that  aft;er  the 
death  of  the  said  Benjamin  Norton,  the  Testator  con- 
tinued the  partnership  with  Samuel  Norton,  his  Son, 
nntil  the  Testator's  death ;  and  th^t  Benjamin  Norton 
Mt  three  Daughters,  Margaret-Susanna,  Mary-Anne, 
and  Elizabeth  Norton]  and  he  further  stated,  that  he 
did  not  know  any  Persons  of  the  Name  of  Norton 
who  were  connected  with  the  Testator,  other  than  the 
Family  heiore  mentioned ;  and  he  verily  believed  that 
the  Persons  meant  and  mentioned  in  the  Testator's 
Will  by  the  description  of  the  Miss  Nortons  were  the 
Dirfendants,  Margaret-Susanna,  Mary-Anne,  and  Etiza- 
hdh  Norton,  the  only  Daughters  of  the  said  Benjamin 
Norton.  And  upon  consideration  of  the  matter,  the 
Master  was  of  opinion  that  they  were  the  Persons 
meant  in  the  Testator's  Will  by  the  description  of 
"  the  Miss  Nortons."" 
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1830.  The  Cause  now  came  on  upon  further  Directions. 

Eade  Mr.  Heald,  and  Mr.  Pkillimore,  for  the  Plaintiff: — 

^*  The  Widow  takes  absolutely,  or  at  least  subject  only 

,     ,^  to  the  payment  of  200/.  at  her  death  to  each  of  the 

and  others.      t.^,.      t.t  mi  i       r  ^      1     r« 

Miss  Nortons.    The  words  of  request  by  the  Testator 

that  she  would  leave  the  remainder  of  her  Property  to 
his  Nephews  George  and  William  Eade,  do  not  raise  a 
Trust  in  their  favour;  for  as  she  may  augment  or 
diminish  her  Property  in  a  hundred  ways,  it  is  wholly 
uncertain  of  what  her  Property  may  consist  at  the 
time  of  her  death  (a).  How  are  the  Nephews  to  take  ? 
suppose  one  dies,  is  his  Representative  entitled  ?  If  she 
makes  no  appointment,  are  they  to  take  equally  ?  No 
Case  has  determined  that. 

Mr.  Bell,   and  Mr.  Daniell,  for  the   Defendant, 
Bodley,  and  the  Miss  Nortons. 

Mr.  Home,  and  Mr.  Shadwell,  for  the  Defendants, 
George  and  William  Eade : — 
The  Miss  Nortons  are  clearly  entitled  to  the  200/. 
each,  as  reported  by  the  Master,  and  the  gift  by  the 
Testator,  "  of  the  remainder  of  her  Property  to  my  Ne- 
phews, George  and  William  Eade,  in  such  proportions 
as  she  thinks  proper,"  means  the  remainder  of  his  Pro- 
perty, after  deducting  the  Legacies  of  200/.  each  to  the 
Miss  Nortons.  Read  with  the  context  of  the  Will  he 
must  mean  to  speak  of  the  Property  he  had  left  to  his 
Wife,  and  not  as  to  that  which  she  might  acquire,  over 
which  he  had  no  dominion.  This  is  the  only  way  of 
giving  effect  to  the  words  of  the  Will.    The  request 

(a)  See  the  cases  on  this  subject,  2  Madd.  Prin.  and  Pract. 
p.  (3  to  8,  sd  edit. 
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created  a  Trust,  and  if  she  executes  no  Appointment 
they  will  take  equally. 

The  Vice-Chancellor  :— 
A  request  or  recommendation  will  raise  a  Trust,  if 
the  objects  and  the  Property  are  described  with  such 
certainty  that  the  Court  can  execute  it.  The  Defend- 
ants, the  Miss  Nortons,  are  plainly  entitled  to  the  Lega- 
cies of  200  /.  each ;  and  -  if  the  Testator  had  requested 
his  Wife  at  her  death  to  leave  the  remainder  of  his 
Property  to  George  and  William  Eade,  there  would 
have  been  a  clear  Trust  in  their  favour,  because  the 
remainder  of  the  Testator's  Property  could  have  been 
ascertained.  I  cannot  say,  that  by  the  remainder  of 
her  Property  at  her  death,  he  meant  the  remainder  of 
his  Property.  It  must  be  understood  to  mean  such 
Property  as  she  happened  to  possess  at  her  death,  from 
whatever  source  derived. 


i8ao. 
Bade 

V. 

Bade 
and  others. 


This  Testator  having  therefore,  in  effect,  left  his 
Wife  at  liberty  to  deal  witli  the  remainder  of  his  Estate 
as  she  pleased,  his  request  as  to  the  uncertain  Property 
of  which  she  might  be  possessed  at  her  death,  caniiot 
create  a  Trust. 


PUNDERSON  V.  DIXON. 


20th  July. 

15Y  the  Decree  in  this  Cause  it  was  directed,  amongst      .    ^  Decree 

other  thino^s,  that  "the  Parties  should  produce,  before    ,/'^*f.'"^^* 
.1.     nj-  ,1  T.     1       T^  o     ,.  other  thtngsythat 

the  Master  all  Books,  Papers,  &c. '  « ^;^^  Parties 

should  produce  before  the  Master  all  Books,  Papers,  «J'C« ;"  the  words,  as 
the  Master  shall  direct, '  were  added  on  a  Motion  for  that  purpose. 
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Mr.  Ileald  now  moved  to  vary  the  Minutes,  by  the 
addition  to  the  Order  for  the  production  of  Books,  &c. 
ths  words,  "  as  the  Muster  shall  direct  f  observing, 
that  it  would  be  moi'e  convenient. 

Mr.  Bell,  contra,  observed,  those  words  were  not 
usual. 

The  Vice-Chancellor,  after  consulting  with  the  Regii- 
trar,  stated,  that  these  words  were  usual,  and  were 
important,  in  order  to  vest  the  Master  with  a  discretion 
upon  the  subject  of  production. 

Motion  granted. 


Aita 


WARD  V.  COOKE. 
2l8t  July. 

Multifarious"  WhEN  this  Cause  came  on,  Mr.  Owen  objected  that 
ness  in  a  Bill  the  Bill  was  multifarious,  but  the  rice-Chancellor  held, 
€annotheohjccted  that  if  a  BUI  be  multifarious  it  should  be  objected  to 
^f*k^  r^^^^^  ^y  Demurrer,  and  that  it  is  too  late  to  make  that 

objection  on  the  Hearing  of  the  Cause. 


of  the  Cause. 
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1820 
SURMAN  V.  SURMAN.  /,  ,    ^ 

22d  Julv. 

JL  HE  Question  in  this  Cause  was  as  to  the  Construe*      Bequest  of 

tion  of  the  following  Bequest ;  "  And  as  to  my  House-  Household 

hold  Goods,  Stock  in  Trade,  Book  Debts,  Monies,  and  ^^>^>  4-<^-  oft^ 

all  other  personal  Estate  that  I  shall  die  possessed  of,  ^^^'^^ 

after  and  subject  to  the  Payment  of  my  just  Debts,  j,      *   ,  'j^y 

Funeral  and  Testamentary  Expenses,  I  give  and  be-  r^^  ^  jjr^  ^^ 

qneath  the  same  to  my  said  Wife,   for  her  life,   or  Widawhoodf  with 

Widowhood,  with  power  for  her  to  use,  apply,  employ.  Power  to  her  to 

and  appropriate  the  same  as  she  thinks  proper,  for  her  *^^  ^^«  'fl»»^>  ^ 

own  Benefit,  and  the  proper  maintenance  of  my  said  '^  *^"^  ^^^^ 

Nephew  and  Daughter-in-Law  during  their  respective  P"^*     I.  ^  . 

'       '.'  J  1.       -.  -I  m*      •  <«^  Benejit  and 

mmonties ;  and  upon  her  decease,  or  second  Mamage,  ^^  Maintenance 

I  give  and  bequeath  the  same,  or  so  much  as  shall  then  of  Testator's  Ne- 

remain,   unto   my  said  Nephew,  Henry  Surman,   and  phew  and  Dough- 

my  Daughter-in-Law,   Mary  Handy,    equally,    Share  ter^in^  &tv,  dur- 

and  Share  alike ;  and  my  Will  is,  that  my  Wife  shall  ^S  *^  ^*^' 

maintain  and   provide  Clothes,  and  educate  my  said  ^\^    ^ 

«■    1.  J  .   1 .  . ,      .  ,    1  /  y«*'^  <w^>  «5P^ 

Blepnew,  and  permit  him  to  reside  with  her  so  long  as  .r^jy   ^i 

he  shall  behave  himself  properly,   and  be  sober  and  condMarriage  of 
diligent,  to   the  satisfaction  of  my  Trustees;    and   I  /^^^  Wife^  of  the 
request  them  to  advise  with  and  assist  my  Wife  in  the  same^  or  so  nmck 
Management  of  my  Affairs,  and  give  them  5/.  «ach  for  ^  should  then 
the  trouble  they  will  have  therein;  and  I  appoint  my  ''^^^^losuck 

said  Wife  sole  Executrix.  ^^  ,, 

Daughter^m' 

Mr.  Trower,  and  Mr. ,  for  the  Plaintiffs.  law.    Held,  that 

the  Widow  was 
entitled  to  the  Residue  for  her  Life^  or  Jf^idowhood,  with  a  Power  to  apply 
any  Part  of  the  Capital  for  her  own  Benefit  and  the  proper  Maintenance 
of  the  Nephew  and  Daughter-in-law  during  their  Minorities;  and  that  on 
the  Death  or  Marriage  of  the  Widow^  the  Remainder  of  the  Capital  imi* 
applied  was  well  limited  over. 
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,820.  ^^'"'  ^^'^»  ^^^  ^''  OirdlestonCy  for  the  Defendant, 

* ^ '  the  Executrix. 


SURMAN 

I?. 

SURMAN. 


The  Vice-chancellor  was  of  opinion  that  the  Widow 
was  entitled  to  the  Inheritance  for  her  Life,  or  Widow- 
hoody  with  a  power  to  apply  any  part  of  the  Capital 
for  her  own  Benefit,  and  the  proper  maintenance  of  her 
Nephew  and  Daughter  in-Law  during  their  respective 
minorities;  and  that  in  case  of  the  second  Marriage, 
or  on  the  death  of  the  Widow,  the  remainder  of  the 
Capital  unapplied  was  well  limited  to  the  Nephew  and 
Daughter-in-Law. 


£r  parte  BOEHM  and   another,    in  rt  BENNETT, 

an  Infant. 


4th  August. 


^  ^ .  ^  ..  1  HIS  was  a  Cause  Petition :  and  it  stated,  that  bv  an 
XBttk  Rammdert  Order  lath  June  1820,  a  reference  was  made  to  a  Master 
over  by  BargmM  to  certify  how  the  Estate  therein  mentioned  was  vested 
amiSalt^oM-  in  A.  3f.  Bennett;  and  whether  he  was  an  Infant, 
reyed  to  B./or  Mortgagee  or  Trustee,  within  7th  Anne,  c.  19,  and  for 
rAefvrpMe  of     whom.   The  Master,  by  his  Report,  in  substance  stated, 

^^^"^  *•  that  by  Bar£:ain  and  Sale,  6th  June   1 793,  between 

mmmt  to  tke  Prm*  j  &  rm  n  i* 

che  in  «  Reco-     ^^S^  Boehm  of  the  first  part,  Thonuxs  Bennett,  of,  &c. 

very*  Bw  «  anif-  ^^  the  second  pari,  and  Henry  Gibbs,  of  the  third  part: 
loibr,  ike  Rteo'  the  said  Roger  Boehm,  granted,  8cc.  unto  said  Thomas 
terymusMjfered  Bennett,  his  Heirs  and  Assigns,  inter  alia,  the  Manor  or 
before  tie  Bar-  Lordship  of  Sunbury,  with  the  Rights,  &c.  and  also  sereral 
^**  Me$sua<res  or  Tenements,  pieces  or  parcels  of  Arable 

1«  7V«««/  *  Land,  Meadow  and  Pasture, situate,  &c,  at  Sttnbury  afore- 
Tail  di€d.  HM  ^^»  "^^^  ^^^  ^^  ^  Messuage,  l^c.  situate  in  Biskopsgate 
thai  tkelmfani  Heir  o/'B.«u  moia  Trustee  undtrtif  Statutt  of^tk  Anne,  c.  19. 
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Street,  in  the  City  of  London,  and  also  Eight  Messuages 
or  Tenements,  situate  in  Bishopsgate  Street,  &c.  and  in 
the  Parish  of  St.  Peter,  CornhiU,  London,  &c.  with  their 
and  every  of  their  Appurtenances,  To  hold  to  the  use  of 
said  Thmias  Bennett,  his  Heirs  and  Assigns,  for  ever ; 
to  the  intent  that  he  might  become  Tenant  of  the  Free- 
hold of  the  said  Premises,  to  the  end  that  Three  or 
laxae  common  Recoveries  might  be  suffered  of  the 
Premises  thereby  granted,  bargained  and  sold,  as  therein 
mentioned.  And  it  was  thereby  declared  and  agreed 
that  the  said  Recoveries,  and  all  other  Recoveries, 
Fines,  Conveyances  and  Assurances  theretofore  made, 
levied,  suffered  or  executed,  or  thereafter  to  be  had 
made,  levied,  suffered  or  executed  of  the  said  Premises, 
should  be  and  enure  to  the  use  and  behoof  of  the  said 
jRflger  Boehm,  his  Heirs  and  Assigns,  for  ever,  and  to 
and  for  no  other  use,  intent  or  purpose  whatsoever. 
And  he  found  the  said  Indenture  was  enrolled  in  the 
Court  of  Common  Pleas  as  of  Trinity  Term  in  the  33d 
Tear  of  George  III.  and  registered  the  31st  day  of 
March  1794;  and  he  found  that  in  the  said  Trinity 
Term  two  Recoveries  of  the  said  Manor  and  Premises 
were  duly  suffered  in  pursuance  of  the  said  Indenture, 
wherein  the  said  Henry  Gibbs  was  Demandant,  the  said 
Thomas  Bennett, .  Tenant,  and  the  said  Roger  Boehm 
Vouchee;  and  he  found,  that  by  Indentures  of  Lease 
and  Release,  4th  and  5th  days  of  February  1794,  the 
Release  made  between  the  said  Roger  Boehm,  of  the 
one  part,  and  Dorothy  Serle,  of  the  other  part,  he,  the 
said  Roger  Boehm,  for  the  considerations  therein  men- 
tioned, granted  unto  the  said  Dorothy  Serle,  and  her 
Heirs,  all  that  the  said  Manor  or  Lordship  of  Sunbury, 
with  the  Rights,  Sic.  and  the  Messuages  or  Tenements 
in  Bishopsgate  Street,  and  other  the  Premises  therein 
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and  herein  before  mentioned,  together  with  the  Rights, 
&c.   and   all  other  the   Hereditaments  and  Premises 
whatsoever,  with  the  Appurtenances,  then  late  of  Vansit-' 
tart  Hudson,  deceased,  wherein  the  said  Roger  Boehm 
was  seised  of  any  Estate  of  Freehold  or  Inheritance  in 
possession,   situate  in  the  Counties  of  Middlesex  and 
Hertford,  or  in  the  City  of  London,  and  all  the  Estate, 
8lc.  of  him  the  said   Roger    Boehm  therein.   To  hold 
unto  the  said  Dorothy  Serle  and  her  Heirs,  to  the  use 
of  him  the  said  Roger  Boehm,  and  the  Heirs  Male  of 
his  Body,  with  divers  Remainders  over  as  therein  men- 
tioned, and  with  such  Powers  of  Leasing  as  therein 
also  mentioned;  and  he  found,  that  by  Indenture  of 
Bargain  and  Sale,  bearing  Date  the  6th  day  of  February 
1 794,  and  made  between  the  said  Roger  Boehm,  of  the 
first  part,  the  said  Thomas  Bennett,  of  the  second  part, 
and  the  said  Harry  Gibbs,  of  the  third  part,  he^  the 
said  Roger  Boehm,  granted,  &c.  unto  the  said  Thomas 
Bennett,  his  Heirs  and  Assigns,  inter  alia,  all  those  the 
said  Manor,  Messuages,  Hereditaments  and  Premises, 
with    their  Appurtenances    situate    at   Sunbury,    and 
Bishopsgate  Street  aforesaid,  To  hold  to  the  said  Tkonws 
Bennett,  his  Heirs  and  Assigns,  to  the  use  and  behoof 
of  him  the  said  Thomas  Bennett,  his  Heirs  and  Assigns 
for  ever,  to  the  intent  that  the  said  Thomas  Bennett 
might  become  a  good  and  perfect  Tenant  of  the  Free- 
hold of  the  said  Manor  and  Hereditaments,  to  the  end 
that  one  or  more  common  Recoveries  might  be  thereof 
suffered  in  the  manner  and  at  or  before  the   times 
therein  expressed :  And  in  and  by  the  said  Indenture  it 
was  declared  and  screed,   by  and  between    the   said 
Parties  thereto,   that  the  said  common  Recovery  or 
Recoveries  so  to  be  suffered,  and  the  said  Indenture  of 
Bargain  and  Sale,  and  all  other  Recoveries,  Convey- 
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anees  and  Asstirances  theretofore  or  thereafter  to  be 
leried,  suffered  or  executed  of  the  said  Manor,  Mes- 
suages and  Hereditaments,  should  be  and  enure,  and 
the  Recoveror  and  Recoverors  in  the  said  Recoveries 
named  or  to  be  named,  and  his  and  their  Heirs,  should 
stand  and  be  seised  of  the  said  Manor,  &c.  To  the 
use  and  behoof  of  the  said  Roger  Boehm,  his  Heirs  and 
Assigns  for  ever.  And  he  found  that  in  Hilary  Temty 
in  the  34th  of  George  HI.  two  Recoveries  were  suffered 
in  pursuance  with  the  last-mentioned  Indenture  of  Bar- 
gain and  Sale,  wherein  the  said  Henry  Gibbs  was  the 
Demandant,  the  said  Thomas  Bennett ^  Tenant,  and  the 
said  Roger  Boehm,  Vouchee  of  the  said  Manor  of  Sun- 
bury.  Messuages  and  Hereditaments  before  mentioned, 
and  the  said  Roger  Boehm  vouched  the  common  Vouchee. 
And  he  found,  that  by  the  Record  of  the  said  Recoveries 
It  appeared  that  the  same  Recoveries  were  completed, 
and  suffered  before  the  said  Indentures  of  the  4th  and 
5tli  days  of  February  1794,  or  the  said  Indenture  of 
Bargain  and  Sale  of  the  6th  February  1 794,  or  either  of 
them,  were  or  was  respectively  executed,  so  that  the 
second  Estate-Tail  of  the  said  Roger  Boehm  was  created 
after  the  second  Recovery,  and  was  not  barred  by  the 
operation  of  that  Recovery ;  and  he  found  that  the  said 
Jiogifr  Boehm  did,  in  his  life-time,  make  a  will,  bearing 
date  the  24th  day  of  March  1801,  and  which,  amongst 
other  provisions,  was  in  the  words  following,  that  is  to 
■ay,  **  I  Give  and  Bequeath  all  the  rest  and  residue  of 
my  Fortune  to  my  Trustees  aforesaid,  in  Trust,  to 
pay  the  Income  arising  therefrom  to  my  Brother 
Edmund  Boehm,  Esquire,  meaning  thereby  the  said 
Edmnmd  Boehm,  for  his  use  during  his  Life,  with 
Kemainder,  in  default  of  Issue,  to  Clement  Boehm, 
Esquire,  during  his  Life,  with  Limitations  over.    And 
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he  found  that  the  said  Manor  of  Sunbury,  Messuages, 
Hereditaments  and  Premises  hereinbefore  mentioned, 
were  all  comprised  in  the  residue  of  the  said  Tes- 
tator's Estate  so  as  aforesaid  given  to  or  in  Trust 
for  the  said  Edmund  Boehm  by  the  said  Will.  And 
he  found  that  ITiomas  Clarke  and  Henry  Gibbs,  in 
the  said  Will  described,  were  the  Trustees  in  the  said 
Will  named.  And  he  found  that  the  said  Roger  Boehm 

died  on  or  about  the day  of  July,  1803,  without 

Issue  male.  And  he  found,  that  by  Indenture  of  Bargain 
and  Sale,  bearing  Date  the  20th  day  of  June  1804, 
and  made  between  the  Petitioner,  Edmund  Boehm, 
therein  described  as  the  only  Brother  and  Heir,  and 
also  a  Devisee  in  the  last  Will  and  Testament  of  the 
said  Roger  Boehm,  deceased,  of  the  first  part ;  the  said 
Henry  Gibbs,  of  the  second  part ;  and  Charles  Gibbs, 
therein  described,  of  the  third  part ;  the  said  Edmund 
Boehm  granted^  &c.  unto  the  said  Henry  Gibbs,  his 
Heirs  and  Assigns,  amongst  others,  all  the  aforesaid 
Manor  of  Sunbury,  and  the  said  Hereditaments  and 
Premises  in  the  Parish  of  Sunbury  aforesaid,  with  the 
Appurtenances,  and  also  Six  of  the  said  Messuages  or 
Tenements  in  Bishopsgate  Street,  aforesaid,  by  the  de- 
scription of  all  that  capital  Messuage,  &c,  and  also  all 
those  Five  Messuages  or  Tenements  situate  and  being 
in  Bishopsgate  Street  aforesaid,  in  the  said  Parish  of 
St.  Martin  Outwich,  and  the  Parish  of  St.  Peter, 
Comhill,  in  the  said  City  of  London,  or  in  one  of  them, 
of,  &c.,  with  their  Appurtenances,  to  hold  unto  and  to 
the  use  of  the  said  Henry  Gibbs,  his  Heirs  and  Assigns 
for  ever,  to  the  intent  that  he  might  become  Tenant  of 
the  Freehold  of  the  said  Premises,  to  the  end  that 
Three  or  more  common  Recoveries  might  be  sufiered  of 
the  said  Premises,    and  of   other  Premises    thereby 
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ipranted^  &c« ;  and  it  was  thereby  declared  and  agreed 
that  such  Recoveries,  and  all  other  Recoveries,  Fines, 
Conveyances  and  Assurances  theretofore  made,  levied, 
suffered  or  executed,  or  thereafter  to  be  had,  made, 
levied,  suffered  or  executed  of  the  said  Premises, 
Bhould  be  and  enure  to  the  use  and  behoof  of  the 
Petitioner  Edmund  Boehm,  his  Heirs  and  Assigns  for 
ever,  and  to  and  for  no  other  Use,  Trust,  intent  or  pur- 
pose whatsoever : — And  he  found,  that  in  Trinity  Term, 
in  the  44th  year  of  Geo.  3,  two  Recoveries  of  the 
said  Manor  and  Premises  were  duly  suffered,  in  pur- 
suance of  the  said  last-mentioned  Indenture  of  the  20th 
day  of  June  1804  : — ^And  he  found,  that,  by  a  Decree  of 
this  Court,  25th  day  of  June  1804,  ^^  ^  Cause  wherein 
the  Petitioner,  the  said  Edmund  Boehm,  was  the  Com- 
plainant, and  Clement  Boehm^  Sir  John  Frederick,  and 
Others  therein  respectively  named,  were  Defendants, 
it  was,  amongst  other  things^  declared,  that  the  Peti- 
tioner Edmund  Boehm,  under  and  by  virtue  of  the 
Will  of  Roger  Boehm,  took  at  least  an  Estate-Tail  in 
the  said  Estates  of  the  said  Testator,  subject  to  the 
payment  of  the  several  Annuities  charged  thereon  by 
bis  said  Will;  and  that  Petitioner  Edmund  Boehm 
was  also  entitled  to  the  clear  residue  of  the  personal 
Estate  of  the  said  Testator,  after  payment  of  his  Debts, 
and  the  seveml  Legacies  and  Annuities  given  by  his 
Will;  and  it  being  therein  admitted,  that  the  said 
Edmund  Boehm  had  suffered  common  Recoveries  of 
the  said  Testator's  real  Estate,  it  was  ordered,  that  the 
Defendants,  Thomas  Clarke  and  the  said  Henrtf  Gibbs, 
sboold  convey  such  real  Estates  to  the  said  Edmund 
ficekm  and  his  Heirs,  or  as  he  should  appoint,  subject 
nevertheless  to  and  charged  with  the  payment  of  the 
several  Annuities  :-rAnd  he  found,  that  by  certain  Inden-* 
Vol.  V.  K 
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tiires  of  Lease  and  Release,  13th  and  15th  days  dtf 
February  1819,  the  Release  made  between  the  said 
Edmund  Boehm,  of  the  one  part,  John  Thornton  and  the 
Petitioner  Robert  Bemey,  therein  respectively  described, 
of  the'  other  part;  after  reciting,  amongst  other  thii^ 
that  the  said  Edmund  Boehm  was  seised  of  or  entitled 
to  the  aforesaid  Manor  and  Premises,  and  that  he  was 
desirous  of  converting  the  same  into  Money,  and  that 
the  said  John  Thornton  and  Robert  Bemey  were  willing 
to  assist  him  in  that  object,  on  being  indemnified  as 
therein  mentioned  ;  it  was  witnessed,  that  for  the  pur- 
pose  of  carrying  such  desire  into  effect,  so  far  as 
the  same  related  to  the  said  Freehold  Hereditaments 
and  Premises,  and  in  consideration  of  los.  by  the 
said  John  Thornton  and  Robert  Berney  paid  to  the  said 
Edmund  Boehm,  as  therein  Mentioned,  he  the  said 
Edmund  Boehm  did  grant,  &c.  unto  the  said  Sokn 
Thornton  and  Robert  Bemey,  in  their  actual  possession 
then  being,  as  therein  mentioned,  and  to  their  Heirs, 
amongst  others,  all  that  the  said  Manor  of  Sunbmy, 
with  the  Rights,  &c.  and  the  Said  Messuages  or  Tene- 
ments in  Bishopsgate,  and  other  the  Hereditaments  and 
Premises  therein  and  thereinbefore  mentioned  ;  to  hold 
unto  and  to  the  use  of  the  said  John  Thornton  and 
Robert  Bemey,  their  Heirs  and  Assigns  for  ever,  upon 
the  Trusts  thereinafter  declared,  of  and  concerning  tte 
iaine ;  and  in  the  said  Indenture  of  Rdease  was  con- 
tained a  Declaration  and  Agreement,  that  the  said  JtJ^ 
Thornton  and  Robert  Bemey,  their  Beira,  BxeciitotB» 
Administrators  and  Assigns,  should  stand  and  be 
seised  of  the  said  Manors,  Messuages,  Lands,  Titles; 
Hereditaments  and  Premises,  with  their  Appurtenances; 
npon  Trust,  that  they  the  said  Trustees,  or  the  Snr^ 
vivbrs  or  Survivor  of  them,  or  the  Executors,  Adwipi'^ 
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fltrators  and  Assigns  of  such  Survivor,  should  forthwith, 
and  at  such  time  or.  times  as  they  or  he  in  their  or  his 
discretion  might  think  fit,  absolutely  sell  and  dispose 
of  the  same  Manors,  8cc.  in  manner  therein  mentioned ; 
and  in  the  mean  time,  and  until  such  Sale,  did  and 
should  raise^  by  Mortage  of  all  or  any  part  of  the 
same  Freehold,  Copyhold  and  Leasehold  Heredita- 
ments  therein  mentioned,  such  sum  or  sums  of  Money 
aa  therein  mentioned ;  and  the  said  Edmund  Boehm,  the 
Petitioner,  was  the  only  Person  interested  under  the 
said  Trusts : — And  he  found,  that  by  Indenture  of  three 
parts,  duly  executed,  (indorsed  on  the  said  Indenture 
of  Release  of  the  15th  dny  of  February  1819,)  bearing 
date  the  26th  day  of  June,  iftiQ,  and  made  between 
the  said  John  I%omt<m,  of  the  first  part,  the  Petitioner 
Edmund  Boehm,  of  the  second  part,  and  the  Peti- 
tioner Robert  Bemey,  of  the  third  part,  after  reciting, 
fliBong  other  things,  that  no  act  had  been  done,  or 
Money  raised,  by  the  said  John  Thornton  and  the  Peti'- 
liooer  Robert  Bemey,  in  the  execution  or  performance! 
of  all  or  any  of  the  aforesaid  Tmsts,  and  that  the  said 
Jokn  ITiomion  was  desirous  of  relinquishing  the  Trusts 
,ao  as  aforesaid  reposed  in  him,  and  of  being  dischai^ed 
ftom  the  said  Trusts ;  and  th&t  the  Petitioner  Edmund 
AwAia  was  desirous  and  consenting  that  all  the  Estate 
afid  Interest  of  the  said  John  Thornton^  under  the  said 
indenture  of  Release,  should  be  released  or  conveyed 
to  and  Tested  in  the  Petitioner  Robert  Bemey  alone, 
iip<m  the  same  Trusts,  ends,  intents  and  purposes  as 
tlie  same  were  then  invested  in  the  said  John  Thornton, 
jointlj  with  the  Petitioner  Robert  Bemey  \  it  is  wit- 
aeased,  that  in  pursuance  of  the  said  Agreement,  and 
fer  a  nominal  consideration,  he  the  said  John  Thornton, 
si  the  instance  and  request,  and  by  the  direction  and 

of  the  Petitioner  the  said  Edmund  Boehm, 
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1820.  ^^^  <^  ^^  acceptance  of  the  Petitioner  Robert  Berney, 

'         ^      ^'     testified  as  therein  mentioned,  did  remise,  release  and 

Ex  parte        confirm  to  the  Petitioner,  Robert  Bemey^  his  Heirs  and 

Assigns,  all  that  Part  or  Share,  Estate  and  Interest  of 
4ina  another  . 

the  said  John  Thornton^  of  and  in  all  the  said  Freehold 
fn  re 

BsNKETT.  Manors,  &c.  to  hold  unto  and  to  the  use  of  the  Peti- 
tioner Robert  Berriei/,  his  Heirs  and  Assigns  for  ever, 
upon  the  Trusts  thereinafter  declared ;  and  it  was  di- 
•rected,  declared  and  agreed,  that  the  Petitioner  Robert 
Berneif,  his  Heirs,  Executors,  Administrators  and 
Assigns,  should  thenceforth  be  seised  of  the  said  Free- 
hold Manors,  Messuages,  Farms,  Lands,  Tithes  and 
Hereditaments,  upon  the  Trusts,  and  for  the  ends,  in- 
tents and  purposes,  and  subject  to,  the  Powers,  Provi- 
sions and  Agreements  declared  by  the  said  Indenture 
of  Release  of  the  I5tk  day  of  February  181  g,  in  like 
manner  as  if  he  had  been  thereby  appointed  the  sole 
Trustee,  and  the  name  of  the  Petitioner  Robert  Bemey, 
alone,  and  his  Heirs,  Executors,  Administrators  and 
Assigns,  had  in  the  said  Indenture  of  Release  been 
inserted  in  the  place  and  stead  of  the  said  Names  of 
the  said  Jolin  Thornton^  and  the  Petitioner  Hobert 
Bernei/.  and  of  their  Heirs,  Executors,  Administrators 
and  Assigns,  and  the  said  Manors  and  Hereditaments 
had  been  thereby  conveyed  and  assured  unto  the  Peti- 
tioner Robert  Berney  alone,  his  Heirs,  Execatont, 
Administrators  and  Assigns,  and  the  Trusts,  Powers 
and  Authorities  which  by  the  said  Indenture  were 
given  or  limited  to  or  reposed  in  the  said  John  Thorn" 
tofi,  and  the  Petitioner  Robert  Bernet/,  their  Heirs, 
Executors,  Administrators  and  Assigns,  or  the  said 
John  Thornton  and  the  Petitioner  Robert  Bemey^  or 
the  Survivor  of  them,  his  Heirs,  Executors,  Admini' 
strators  and  Assigns,  had,  by  the  said  Indenture,  been 
limited^  or  given  to  or  reposed  in  the  Petitioner  Robert, 
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Berney,  his  Heirs,  Executors,  Administrators  and  As- 
signs :  —And  he  found,  that  the  said  Robert  Berney,  in 
pursuance  and  performance  of  the  Trusts  of  the  last- 
mentioned  Indenture,  had  sold  and  conveyed  part  of 
the  said  Premises,  and  had  been  willing  and  desirous 
to  enter  into  a  valid  Contract  for  the  Sale  of  the 
remainder  of  the  said  Manors,  &c.  but  that  some 
objections  had  been  raised  to  the  Title  of  the  Peti- 
tioners to  the  said  Manors,  8cc.  as  derived  under  the 
said  Recoveries,  by  reason  that  the  Estate  and  Interest 
of  the  said  Roger  Boehm,  deceased,  of  and  in  the  said 
Manor  or  Lordship  of  SufUmry,  and  the  Messuages  or 
Tenements^  Hereditaments  and  Premises  thereinbefore 
in  that  behalf  mentioned  and  described,  whereby  the 
force  and  operation  of  the  aforesaid  Indenture  of  Bar- 
gain and  Sale  of  the  6th  day  of  February,  1794, 
divested  out  of  the  said  Roger  Boehmy  and  vested  in  the 
said  Thomas  Bennett,  his  Heirs  and  Assigns,  at  the 
time  of  his  decease,  as  next  hereinafter  mentioned,  and 
that  the  legal  Freehold  was  not  in  the  said  Edmund 
Boehm,  the  Petitioner,  at  the  date  and  execution  of 
his  Conveyance  to  the  said  Henry  Gibbs,  but  in  the 
said  Thomas  Bennett,  as  sole  Bargainee  as  aforesaid,  or 
in  his  Heir  at  Law : — And  he  found,  that  the  said  Thomas 
Bennett  departed  this  life  on  or  about  the  ist  day  of 
June  1802,  without  having  devised  his  Trust  Estates, 
leaving  Alexander  Bennett,  his  only  Brother  and  Heir  at 
Law,  who  departed  this  life  on  or  about  the  28th  day 
of  September  i8ig,  without  having  devised  his  Trust 
Estates,  leaving  Alexander  Morden  Bennett,  an  Infant 
under  the  age  of  twenty-one  years,  his  Heir  at  Law : — 
AAd  he  found,  that  under  the  circumstances,  Alexander 
Morden  Bennett  was  not  an  Infant  Trustee  of  the  said 
Manor,  Hereditaments  and  Premises,  within  the  intent 
and  meaning  ol'  the  Act  of  Anne.    The  Petition  then 
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submitted,  that  the  Report  was  founded  on  a  mistake 
of  Law,  and  was  not  warranted  by  the  Facts  and 
Charges  stated  in  the  said  Report,  and  prayed  that  it 
might  be  referred  to  the  said  Master  to  review  his  said 
Report,  or  that,  on  the  Facts  and  Circumstances  stated 
in  the  said  Report,  it  might  b^  declared  and  ordered 
that  the  said  Alexander  Morton  Bennett  is  a  Trustee 
within  the  true  intent  and  meaning  of  the  said  Act, 
and  that  it  might  be  ordered  that  he  should  execute  a 
Conveyance  of  the  said  Estates  mentioned  in  the  said 
Petition,  agreeably  to  the  Prayer  of  the  same  Petition, 
or  in  such  other  manner  as  should  be  thought  meet. 


Mr.  Shadwell,  and  Mr.  BoteUr,  in  support  of  the 
Petition : — 
The  Recovery  in  1 794,  by  Roger  Boehm,  then  Tenant 
in  Tail,  with  Remainder  to  the  Petitioner  Edmund 
Boehm,  was  by  some  mistake  suffered  before  the  exe- 
cution of  the  Bargain  and  Sale  on  the  6th  February 
1794,  to  Bennett ;  before,  therefore,  any  Tenant  to  the 
Pradpe  was  created,  and  consequently  the  Reoovery 
was  of  no  effect;  and  the  Bargain  and  Sale  to  Bennett 
being  executed  after  the  Recovery  suffered,  the  Estate 
of  the  Bargainee  continued  in  him,  notwithstanding 
Roger  Boehm  died  without  Issue,  and  the  Recoveiy 
suffered  by  Edmund  Boehm  was  therefore  of  no  avail; 
but  Edmund  Boehm  taking  under  the  Remainder  to 
him  on  the  death  of  Roger  Boehm  without  Issue, 
he  is  entitled  to  call  for  a  Conveyance  firom  Ben^ 
nett,  and  then  another  Recovery  must  be  suffered 
by  Edmund  Boehm,  in  order  to  give  a  complete  Title 
to  this  Purchaser.  The  Statute  de  Bonis  made  no 
alteration  in  the  Estate  of  a  Tenant  in  Tail,  but  only 
rendered  his  Conveyance  of  the  Fee  voidable,  defea- 
sible by  the  Issue,  or  those  in  Remainder.    In  MachU  v« 
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dark  (a).  Chief  JuBtice  HoU  says,  ''  1st  If  Tenant 
in  Tail  covenants  to  stand  seised,  or  by  Lease  and 
Belease,  or  Bargcan  and  Sale,  conveys  to  another  and 
Ijs  Heirs,  it  is  a  base  Fee,  not  determined,  nor  deter- 
minable, till  the  entry  of  the  Issue;  for  before  the 
Statate  de  Dams,  he  had  a  Fee-simple,  and  the  Sta- 
tute does  not  alter  the  nature  of  the  Estate,  but 
vestrains  the  power  of  alienation ;  and  therefore  as  he 
mi^t  before  the  Statute,  so  he  may  since ;  the  Statute 
only  makes  it  voidable. — sdly.  He  has  the  whole 
Estate  in  him,  and  therefore  must  be  able  to  divest  it, 
and  so  he  said  was  Seymow^u  Case  in  point,  viz.  T^iant 
ii»  Tail  bargained  and  sold,  the  BaIsaiIi^e  has  a  d^-* 
■eendible  Fee.  This  Case  held  for  Law,  but  d^ied  the 
Case  of  Took  v.  Gbugaw  (fi),  and  likewise  LiitkiQn  (c), 
if  .It  be  taken  literally/'  In  an  Opinion  of  the  late 
Mr.  Fmme,  on  the  aoth  March  1783,  bo  says,  /'  It 
SMins  to  have  bioen  believed '  ever  since  tho  Deci- 
Mn  4n  Symonds  y.  -Qfdmre,  (he  in^ans  Macbil  v 
O^ri)  {d)9  howi^y^  doubtful  befoi^,  that  a  Bargain 
iiMl  Sale  by  Tenant  in  TaU  givps  :4ie  Bargainee  a 
498p€aQ4ible  Fee;  this  it  does  withpitf;  discontinuing 
Mm^  Bpjb^teTail*  pr  blurring  either  the  Is^ue  or  Rem^in- 
An^mm :  it  only  passes  the  legal  &t^t^,  not  9P  a/^  tp 
tMMl.the  Issue  or  Remaind^-nian,  but  so  as  to  be  vpidr 
able  by  the  Issue  or  Remaindor-man,  and  which  E8tat^ 
Cflptiiiu^  in  thie  Grantee  till  ffo  diyested."  The  result 
jfb:ti|erefiHe,  that  the  Conveyance  by  Bargain  and  Sale 
to  JS^^mitt  gave  him  an  Estate,  which  continues  in  him* 
|f  Sdmtnd  Bqgkm  entered  to  pnst  BenneUi  that  would 
Jwr^-Q^i^  him  the  Estate,  bnt  he  .«ntere4  as  CeAtui 
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que  Trust;  it  therefore  has  no  effect,  and  Bennett*^ 
Heirs  must  now  convey ;  and  as  the  Heir  at  Law  is  an 
Infant,  he  may,  under  the  Statute,  be  directed  to  con* 
vey;  and  the  Master*^  Report,  of  consequence,  is 
incorrect. 

Mr.  Preston^  contra  : — 
When  Roger  Boehm  died  without  Issue  Male,  and 
his  Estate-Tail  Male  thereby  determined,,  the  Estate  of 
his  Bargainee,  Bennett,  determined  also,  and  the  Re- 
covery suffered  by  Edmund  Boehm  after  the  death  of 
lU^er  Boehm,  barred  Edmund*^  Estate-Tail,  whether 
that  Estate-Tail  existed  under  the  Deeds  of  1794,  or 
under  the  Will  of  Roger  Boehm  his  Brother.  A  Bar- 
gain and  Sale  cannot  divest  any  Estate.  No  man  can 
give  what  he  has  not.  When  he  makes  a  Grant,  he  can 
pasB  only  what  he  has.  The  Bargain  and  Sak  passes  a 
base  Fee  only,  and  according  to  the  Maxim,  cessantesiaiu 
jnrinntwo  cessat  et  deriwithus,  the  Estate  of  the  Bargainee 
determined  on  the  death  of  the  Tenant  in  Tail  without 
Issue.  The  Bargain  and  Sale  conveyed  a  base  Fee, 
that  is,  where  a  Remainder  or  Reversion  is  bdiind  it 
After  the  Statute  de  Domis,  a  Remainder  or  Reveruea 
afi^  an  Estate-Tail  gave  a  seisin  instanter,  and  the 
moment  Roger  Boehm  died  without  Issue,  the  Remainder 
went  to  Edmund  Boe&m,  and  the  Estate  in  the  Bar- 
gainee ceased.  Littleton  (e),  thougbt  that  the  Estate 
of  the  Bai^gainee  determined  with  the  death  of  the 
Tenant  in  Tail ;  and  in  Cook  v.  Glascow  the  same  error 
prevailed,  but  it  was  afterwards  corrected  in  the  Case 
fefi^red  to  on  the  other  side,  of  MachU  ▼.  Clarke, 
and  that  the  Bargainee's  Estate  ceased  only  on  the 
death  of  the  Tenant  in  Tail  without  Issue.    Seymour  '• 

(e)  S.  61. \ 
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Case  (y*)  is  to  the  same  effect^  as  is  also  ShepharJCs 
Touchstone.  A  Tenant  in  Tail  may  rightfully  grant  a 
base  Fee^  nor  does  the  Grant  discontinue  a  Reversion 
or  Remainder.  After  the  Statute  de  Donis  the  Tenant 
in  Tail  had  a  particular  Estate  only,  and  the  Reversion 
or  Remainder  became  an  actual  Estate,  and  being  an 
Estate  it  must  commence  in  possession  vhen  the  par- 
ticular Estate-Tail  determines;  the  language  of  Mr. 
Feame  is  correct  only  when  applied  to  the  state  of  a 
Title,  while  there  is  a  continuance  of  Issue;  on  the 
failure  of  Issue  the  Estate  is  actually  determined. 
What  Estate  then  has  Bennett  ?  None.  The  Recovery 
suffered  by  Edtnund  Boehm  was  valid.  The  Master'^ 
Report,  therefore,  is  correct. 


137 
1830. 

Ex  parte 

BOBHM 

and  another 

in  re 
Bennett. 


The  Vice-Cha»celloh  : — 
The  Bargain  and  Sale  to  Bennett  passed  a  base  Fee^ 
determinable  upon  failure  of  Issue  of  Roger  Boehm,  but 
did  not  divest  the  Remainder  to  Edmund  Boehm* 
Upon  the  death  of  Rog^  Boehm  without  Issue,  all 
Estate  in  Bennett  ceased,  and  the  Remainder  to  Edmund, 
vested  in  possession;  and  the  Recovery  suffered  by 
Edmund  Boehm^  with  intent  to  bar  a  supposed  equitable 
Eatate-Tail  under  Roger  Boehm's  Will,  will  bar  his 
aetoal  legal  Estate-Tail.  The  Master  has,  therefore, 
ccHTectly  found  that  the  Infant  Heir  of  Bennett  is  not  a 
Trustee  within  the  Statute. 

Let  the  Report  be  confirmed  (A). 


(f)  3  Rep.  84. 

(i)  Hie  Cases,  and  the  dis- 
Aoictioiis  on  this  subject,  are 
j^ointed  out  by  Mr.  Butler, 


with  his  usual. leafning  and 
discrimination,  in  his  note  to 
Co.  Litt.  331  a,  n.  1. 
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BiU  by  Cre- 
ditor against 
Executor  and 
Trustee  and 
Mortgagors  in 
possessions/or 
an  Account^  and 
also  against  one 
of  several  Pur' 
chasers  in  dis- 
tinct Lots  of  an 
Estate  f  from  the 
Executor  and 
Trustee f  tm- 
peaching  such 
Purchase^  held 
not  to  be  demur- 
rable  tOy  by  such 
Purchaser,  for 
multifarious  • 
ncss. 


MARY  SALVIDGE,  (Widow  of  JAMES  SALVIDGE, 
deceased,)  ANNE  SALVIDGE,  otherwise  ANNE 
YORK,  Spinster,  an  Infant  under  the  age  of  tea 
Years,  or  thereabouts,  by  MARY  SALVIDGE. 
her  Mother  and  next  Friend,  JAMES  CLARKE, 
and  BENJAMIN  CHESTER,  on  behalf  of  them- 
selves, and  all  other  the  Creditors  of  the  said 
JAMES  SALVIDGE,  who  shall  come  in  and  con- 
tribute  to  the  Expences  of  the  Suit,      -      Plaintifi, 

and 

JAMES  HYDE,  THOMAS  HYDE,  JOHN  CUL- 
LIFORD,  PETER  LAYING,  THOMAS  STOCK, 
and  WILLIAM  TURNER,       -      -       Defendants. 

1  HE  Bill  stated,  that  James  Sahndge  (deceased)  was 
entitled,  under  several  Leases  granted  to  him  by  the 
Prebendary  of  Litton,  in  the  County  of  Somerset,  to 
himself  and  his  Heirs,  during  the  Lives  of  certain 
Persons,  to  divers  Freehold  and  Copyhold  Lands  at 
Litton,  part  of  which  Freehold  Lands  were  rabject  to 
a  Mortgage  for  i,ooo/,  made  by  Salvidge  to  one 
TTiomas  Stock ;  and  part  of  which  Copyhold  Lands  were 
also  subject  to  a  Mortgage  for  1,000/.  made  by 
Salvidge,  and  which  had  become  vested  in  one  WilUam 
Turner ;  and  other  part  of  the  said  Lands  were  mort- 
gaged by  Salvidge  for  200/.  and  became  vested  in  one 
Thomas  Hyde : — ^That  the  said  James  Salvidge,  by  his 
Will,  loth  September  1816,  bequeathed  to  John  CssfU- 
ford,  of,  &c.  all  his  I^easehold  and  Cppybold  Lands, 
&c.  in  the  Parish  of  Litton^  to  hold  the  same  nnto 
him,  his  Heirs,  Executors,  Administrators  and  Assigns, 
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according  to  the  Tenure  of  the  same  Estates^  upon 
TruBty  to  sell  and  convey  the  same  to  any  Person  and 
Persons  wilUng  to  purchase  the  same,  or  any  part  or 
parts  thereof,  in  such  manner  as  he  the  said  John 
CMtford  should  think  proper ;  and  upon  Trust,  out  of 
the  Money  to  arise  by  such  Sale  or  Sales,  to  pay  off  all 
Encumbrances  and  Charges  on  the  said  Estates,  or  any 
part  thereof,  and  all  his  the  said  Testator's  Debts  and  En- 
oomhrances  affecting  his  personal  Estate,  and  subject 
tjiereto,  upon  Trust,  as  for  and  concerning  the  parts 
of  the  same,  if  any,  that  should  remain  unsold,  and 
the  residue  of  the  produce  that  should  arise  by  sale  of 
the  same  Estates,  or  any  part  thereof,  for  his  Wife, 
the  Plaintiff  Mary  Salvidge,  and  her  Daughter,  the 
Phuntiff  Anne  Salvidge,  otherwise  Yorke,  their  Heirs 
Executors,  Administratcvs  and  Assigns,  equally  between 
them,  during  the  Life  of  the  Plaintiff,  his  said  Wife, 
and  .from  and  after  her  decease,  upon  Trust,  as  to  the 
whole  theredT,  for  her  said  Daughter,  Anne  Salvidge, 
otherwise  York,  her  Heirs,  Executors,  AdministFators 
and  Assigns;  provided,  and  he  thereby  directed,  that 
l|is  said  Wife,  Plaintiff  Mary  Salmdge,  should  sur- 
iteder,  release  and  convey  all  her  Right  and  Claim  tx> 
her  Widowhood  Estate  in  all  his  Copyhold  Tenements, 
when  requested  so  to  do,  otherwise  she  should  not  be 
entitled  to  any  benefit  whatsoever  under  or  in  virtue  of 
his  said  Will ;'  and  he  also  bequeathed  all  bis  Stock, 
Goods,  Chattels  and  personal  Estate  whatsoever  and 
wheresoever,  unto  the  said  John  Cullifard,  in  Trust 
for  the  Plaintiff  his  said  Wife,  and  her  said  Daughter, 
the  Plaintiff  Anne  Sahidge,  otherwise  York,  during 
the  life  of  Plaintiff  his  said  Wife,  equally  between 
them ;  and  from  and  immediately  after  the  death  of  the 
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PlaintiiF  his  said  Wife,  in  Trust,  as  to  the  whole 
thereof,  for  Plaintiff  Anne  Salvidge,  otherwise  York, 
for  her  sole  use  and  benefit ;  and  he  thereby  nominated 
and  appointed  the  said  John  Culliford  sole  Executor  of 
his  Will  .-—That  the  Testator  died  on  the  2d  October  1816, 
and  in  April  1817,  Culliford  proved  the  Will,  and  the 
Plaintiff,  Mary  Salvidge,  elected  to  take  the  provisions 
made  by  the  Will,  in  lieu  of  Dower  j  —That  in  January 
1817,  Culliford  caused  the  Estates  to  be  advertised  for 
Sale  by  Private  Auction,  and  on  the  27th  of  that 
Month,  they  were  accordingly  sold,  many  Persons 
being  present  at  the  Sale,  and  Culliford  bid  at  the  Sale 
for  one  Lot  of  the  said  Estates,  containing  5  acres, 
which  was  knocked  down  to  him,  but  refused  to  inform 
Petitioners  of  the  Price  at  which  such  Lot  was  knocked 
down  to  him,  and  that  he  entered  into  Possession  of 
such  Lot,  and  still  is  in  Possession,  and  that  at  such 
Sale  some  other  small  Lots  or  Parts  of  the  said  Estates 
were  sold  to  other  Persons : — ^That  the  Testator  was  one 
of  the  CestttU  que  vie  named  in  the  Lease  under  which 
the  Testator  was  entitled  to  the  Copyhold  Lands,  but 
there  was  a  Tenant  right  of  Renewal  of  the  said  Lease, 
for  the  Term  of  the  Lives  of  the  Cestui^  que  vie,  and 
of  such  other  Person  as  should  be  named  in  the  room 
of  the  deceased  Cestuis  qui  vie,  but  that  the^Defendant 
Culliford  did,  at  the  Sale,  refuse  to  allow  the  Person  or 
Persons  who  might  becx>me  the  Purchasers  of  the 
Copyhold  Lands,  to  name  the  person  who  should  be 
the  Cestui  que  vie  in  such  renewed  Lease,  in  the  room 
of  the  Testator,  and  he  insisted  that  his  own  Son 
should  be  the  Person  named  for  that  purpose ;  and  in 
consequence  the  greater  part  of  such  Copyholds  were 
not  sold  or  bid  for  :-^That  the  Purchases  have  not  been 
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completed,  nor  any  Conveyance  executed,  of  any  of 
the  Lots  sold ;  and  that  in  February  and  June  1817,  the 
aaid  Estates  were  again  put  up  to  Sale,  but  no  Sale 
:took  place,  and  that  the  said  Estates  were  again,  by  a 
few  printed  Hand-bills,  or  Advertisements,  bearing 
date  the  17th  September  1817,  advertised  for  Sale  on 
the  25th  of  the  same  Month,  but  that  no  Advertise- 
ment was  inserted  in  any  of  the  Provincial  Papers,  and 
that  due  Notice  was  not  given,  so  as  to  ensure  a  full 
-attendance  at  such  Sale,  and  that  only  a  few  Persons 
attended  such  Sale,  and  that  some  of  those  attended 
at  the  instance  of  the  Defendaut  CulUford^  merely  to 
make  the  appearance  of  an  Auction;  and  that  such 
States  were  bought  in  by  the  Defendant  Culliford  for 
3,490/.  and  that  immediately  afterwards  he  sold  the 
same  to  the  Defendant  Peter  Laying  for  10/.  more  than 
ihcy  had  been  bought  in  at: — That  the  sum  of  3,500/. 
is  an  inadequate  Price  for  the  said  Estates,  and  that  if 
ftiriy  sold  they  would  fetch  a  much  larger  Sum,  as  the 
Defendant  Culliford  well  knew,  and  that  a  larger  Sum 
had  been  offered  for  such  Estates: — That  in  January 
>8i8  the  Defendants  Stock  and  Turner,  the  Mortgagees 
of  the  Estates,  proceeded  in  Ejectment  against  the 
.  Plaintiff  Mary  Salvidge,  to  recover  Possession,  and  sued 
oat  Execution;  and  on  the  sgth  April  i8ig,  took  Pos- 
eeMon  of  the  Estates : — That  ever  since,  they  and  Culli- 
ford, or  some  of  them,  have  been  in  the  Possession  of 
the  said  Estates,  and  have  committed  Waste  thereon  by 
grabbing  up  or  otherwise  destroying  Hedges  and  Fences, 
and  ploughing  up  Pasture  Land,  cutting  and  selling 
Timber  Trees  of  considerable  value : — That  the  Testator, 
«t  the  time  of  his  death,  was  indebted  to  the  Petitioner 
Clarke  in  the  sum  of  12/.  and  to  the  Petitioner  Chester 
in  the  sum  of  120/. :-  -^That  the  Defendant  Culliford  i^m- 
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aesaed  himself  of  the  personal  Estate  of  the  Testator  to 
a  large  amount,  and  mor^  than  suHicient  to  pay  his 
Debts,  Funeral  and  Testamentary  Expenses,  but  hath 
not  applied  the  same  in  a  due  course  of  Admiiustration, 
but  hath  wasted  or  converted  the  same^  and  batb.aot 
paid  the  Plaintiflb  their  Demands, .  and  hath  left  other 
Debts  to  a  great  amount  unpaid.  The  Prayer  of  the 
Bill  was,  that  the  Will  might  be  performed  and  carried 
into  execution;  and  that  the  Sales  to  the  Defendant 
Veter  Laying,  and  to  the  Defendant  John  CuUiford, 
might  be  set  aside;  and  that  the  Lands  might  be 
sold  under  the  direction  of  the  Court,  and  all  proper 
Parties  decreed  to  concur  for  that  purpose;  and  that 
the  Money  produced  by  the  Sale  might  be  applied  ac- 
cording to  the  Trusts  of  the  Will ;  and  that  aa  Account 
might  be  taken  in  the  usual  manner  of  the  personal 
Estate  and  Effects  of  the  Testator  possessed  or  received 
by  the  said  John  Culliford,  or  by  any  Person  or  Persons 
by  his  order,  or  for  his  use,  or  which  without  his  wilful 
default  might  have  been  so  received ;  and  that  the  same 
might  be  applied  in  a  due  course  of  administrfition ; 
and  that  an  Account  might  be  taken  of  what  was  due 
to  the  Petitioners  and  the  other  Creditors  of  the  Tes- 
tator, who  should  come  in  and  contribute  to  the  Ex- 
penses of  the  Suit ;  and  that  an  Account  might,  in  like 
manner  be  taken  of  what  was  due  for  Principal  Money 
and  Interest,  in  respect  of  the  Mortgages  on  the  said 
Estates  and  Hereditaments ;  and  that  the  same  might 
be  satisfied,  and  that  the  Mortgagees  might  be  decreed 
thereupon  respectively  to  convey  and  to  procure  all 
proper  Parties  to  concur  in  conveying  the  legal  Estate 
in  the  said  mortgaged  Premises  to  such  Perscm  or 
Persons,  and  in  such  ipanner  and  form  as  the  Court 
should  direct;  and  that  an  Account  might  be  taken  of 
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the  Rente  and  Profits  of  the  said  Estates  which  had 
been  received  by  the  Defendants  respectively,  or  by 
any  Person  or  Persons  by  the  order  or  for  the  use  of 
theniy  or  of  any  or  either  of  them ;  and  that  the  De- 
fendants might  be  decreed  to  pay  or  allow  what  should 
be  found  due  by  them  respectively  on  taking  such  Ac- 
counts ;  and  that,  if  necessary,  a  proper  Person  might 
be  appointed  to  receive  and  get  in  the  personal  Estate 
of  the  Testator,  and  to  receive  the  Rents  and  Profits  of 
the  said  Estates,  with  the  usual  directions,  until  the 
same  should  be  sold ;  and  that  the  Defendants  might  be 
restrained  from  committing  any  further  Waste,  or  cutting 
•  down  any  Timber  now  standing  and  growing  on  the 
said  Estates* 


i8«o. 

Salvidoe 
and  others 

Hyde 
andotheni< 


To  this  Bill  Peter  Laying,  one  of  the  Defendants, 
demurred,  as  follows : 


^  Doth  demur  thereto,  and  for  cause  of  Demurrer 
sheweth,  that  it  appears  by  the  said  Bill,  th^t  the  same 
is  exhibited  against  this  Defendant  and  James  Hyde, 
John  CuUiford,  Thomas  Stock,  and  William  Turner,  for 
several  and  distinct  matters  and  causes^  in  many 
whereof^  as  appears  by  the  said  Bill^  this  Defendant  is 
not  in  any  matter  interested  or  concerned;  by  reason 
df  iriiich  distmct  matters  the  said  Plaintiff's  said  Bill  is 
dntwn  out  to  a*considerable  lengthy  and  this  Defendant 
is  compelled  to  take  a  Copy  of  the  whole  thereof^  and 
by  joining  distinct  matters  together,  which  do  not  de- 
pend on  each  other,  in  the  said  Bill,  the  Pleadings, 
Olden  and  Proceedings  will,  in  the  progress  of  the 
■aid  Suit,  be  intricate  and  prolix,  and  this  Defendant 
put  to  unnecessary  Charges  in  taking  Copies  of  the 
same,  although  several  parts  thereof  no  way  relate  to 
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or  concern  him,  for  which  reason^  and  for  divers  'other 
Errors  appearing  in  the  said  Bill,  this  Defendant  doth 
demur  thereto,  and  he  prays  the  Judgment  of  this 
Honourable  Court,  whether  he  shall  be  compelled  to 
make  any  further  or  other  Answer  to  the  said  Bill; 
and  he  humbly  prays  to  be  hence  dismissed,  with  his 
reasonable  Costs  in  this  behalf  sustained." 


Mr.  Beams,  in  support  of  the  Demurrer: — 
This  DemuiTer  is  sustainable  on  the  ground  of  multi- 
fariousness in  the  Bill.  The  Defendant  Laying  has 
nothing  to  do  with  the  Executorship  Accounts ;  all  he 
is  concerned  in,  is  as  to  his  Purchase,  which,  if  im- 
peached, ought  to  be  by  a  Bill  singly  for  that  purpose; 
he  is  not  to  be  at  the  Expense  of  taking  a  Copy  of  a 
Bill  relating  to  matters  which  do  not  concern  him,  and 
which  may  be  hanging  over  him  for  many  years  in  the 
taking  of  Executorship  Accounts,  in  which  he  is  not 
concerned.  In  Brooks  v.  Lord  Whitworth  (a),  the  Bill 
was  filed  against  several  Purchasers,  and  a  Demurrer 
was  allowed ;  and  what  was  said  in  Reyner  v.  Julien  {J)\ 


(a)  AnUf  vol.  i.  p.  86. 

ib)  2  Dick.  O77.  Mr.  Stuai  t 
favoured  me  with  the  following 
Statement  of  that  case  from 
the  Registrar's  Book :  '*  Bill 
filed  by  the  Creditors  of  a  Per- 
son deceased,  against  his  per- 
sonal Representative  and  Heir 
at  Law,  and  divers  other  Per- 
sons, with  whom  the  Executor 
had  contracted  to  sell  different 
parts  of  the  Testator's  real 
Estate,  praying  an  Account  of 
the  personal  Estate,  and  that 


the  Agreements  might  be  spe- 
cifically performed.  Defend- 
ants demurred,  because  the 
Bill  was  multifarious ;  but  die 
Master  of  the  Rolls  overruled 
the  Demurrer,  although  it  ap- 
peared that  the  Contracts  were 
for  separate  parts  of  the  Estate 
made  with  separate  Persons  at 
separate  times,  some  by  public 
Auction  and  some  by  private 
Contract."  R^.  Lib.  1787,  B. 
f.a74. 
The  following  was  thePrayer 
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18  theie  relied  upon.  If  this  Defendant  is  a  necessary 
Party^  as  being  a  Purchaser  of  part  of  the  Testator's 
Estate,  why  were  not  other  Purchasers,  who  hfive  not 
completed  their  Purchases,  made  Parties?  This  objec- 
tion for  want  of  Parties  may  be  taken  are  tenus* 

Mr.  Stuart,  contrct,  was  stopped  by 

The  Vice-Chanckllor  ; — 
This  is  a  Bill  filed  by  the  several  Persons  interested 
in  the  produce  of  the  real  and  personal  Estate  of  the 
Testator,  against  the  Executor  and  Trustee  for  Sale, 


of  the  Bill,  as  extracted  from 
the  Registrar's  Book. 

'*  That  an  Account  may  be 
taken  of  thePersonal  Estate  of 
thesaid  Testator,  possessed  by 
the  Hefendani  Humphrey  J U' 
lion ;  and  that  the  same  may 
be  applied  in  a  due  course  of 
Administration;  and  in  case 
die  Personal  Estate  of  the  said 
Testator  shall  not  be  sufficient 
to  pay  and  satisfy  the  Plain- 
tiiF'i  demands,  and  the  other 
Dd>tsand  Legacies  of  the  said 
Testator,  then  that  the  De- 
fisndants  Humphrey  Julian  and 
/oibtCifAnemay  proceed  in  the 
sale  of  the  Real  Estates  of  the 
said  Testator,  devised  to  them 
for  that  purpose ;  and  that  the 
Defendants,  George  Wynne^ 
John  Chreggf  and  George  Leach 
may  be  decreed  severally  to 
perform  their  several  Contracts^ 
and  to  pay  their  Purchase 

Vol.  V. 


Money  to  the  said  Defendants 
Humphrey  Julian  and  John 
Culme;  and  that  out  of  the 
Money  arising  therefrom,  and 
from  the  Sale  of  the  rest  of  the 
said  Testator's  real  Estates,  or 
so  much  tliercof  as  shall  be 
necessary,  the  Plaintiffi,  and 
the  other  Creditors  of  the  said 
Testator  who  shall  come  in 
and  contribute  to  the  ex- 
penses of  this  Suit,  may  be 
paid  their  saidDebts  andLega- 
cies,  with  Interest  and  Costs ; 
and  that  all  proper  Parties 
may  join  in  the  Sale  of  the  said 
Real  Estates  as  this  Honour* 
able  Court  shall  direct;  and 
that  tlie  said  Testator's  Will 
may  be  establislied,  and  the 
Trusts  thereof  performed  and 
carried  into  execution;  and 
for  general  Relief." 

Mr.  Richards  was  Counsel 
for  the  Plaintiff. 

L 
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for  an  Account  of  such  produce.  The  Bill  alleges, 
inter  alia^  that  the  Defendant  CuHiford,  the  Trustee, 
has  entered  into  an  improper  contract  with  the  De- 
fendant Laying,  for  Sale  of  part  of  the  Testator's 
Estates  to  him,  and  the  Bill  prays  that  such  Sale  may 
be  set  aside,  and  the  Property  re-sold  under  the  direc- 
tion of  the  Court. 


To  this  Bill  the  Defendant  Laying  has  demurred  for 
multifariousness  ;  and  it  is  alleged  for  him  that  he  has 
no  concern  with  the  general  Accounts  of  the  Testa- 
tor's Estate,  and  that  he  ought  not  to  be  joined  as  a 
Party  in  a  Suit  for  such  purposes ;  but  that  if  it  were 
tliought  fit  to  impeach  the  Sale  made  to  him,  it  ought 
to  have  been  the  subject  of  a  distinct  Bill. 

In  onier  to  determine  whether  a  Suit  is  multifarious, 
or  in  other  words,  contains  distinct  matters,  the  inquiry 
is  not,  as  this  Defendant  supposes  whether  each  De- 
fendant is  connected  with  every  branch  of  the  cause, 
but  whether  the  PlaintiiTs  Bill  seeks  relief  in  respect 
of  matters  which  are  in  their  nature  separate  and 
distinct.  If  the  object  of  the  Suit  be  single,  but  it 
happens  that  different  Persons  have  separate  interests 
in  distinct  questions  which  arise  out  of  that  single 
object,  it  necessarily  follows  that  such  different  Persons 
must  be  brought  before  the  Court,  in  order  that  the 
Suit  may  conclude  the  whole  subject. 

Here  the  Bill  has  the  single  object  of  an  Account  of 
the  real  and  personal  Estate  of  this  Testator ;  and  that 
Account  in  part  depends  upon  the  question,  whether 
the  Defendant  Laying  is  or  not  to  be  considered  as  the 
Purchaser  of  this  Property. 
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This  Demurrer  must  therefore  be  over-ruled.  A  new 
Demurrer  is  however  taken  at  the  Bar,  ore  tenus,  that 
the  other  Purchasers  ought  also  to  be  Parties.  The 
Defendant  Laying  is  made  a  Party,  not  because  he  is 
a  Purchaser,  but  because  his  right  to  hold  as  Purchaser 
is  questioned.  The  rights  of  the  other  Purchasers  are 
not  questioned,  and  therefore  they  are  not  necessary 
Parties. 
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FOX  V.  BLEW. 


On  the  18th  April  1820  the  Plaintiff  filed  his  Bill, 
describing  himself  as  of  Baltimore  in  North  America. 


29th  July  and 
10th  August. 

An  Order  VMS 
obtained^  direct' 
ing  Security  to  he 

The  Defendant,  who  lived  upwards  of  twenty  Miles  f^/^f^"^^^^* 

from  London,  appeared  to  the  Bill,  and  before  he  ob-  did  „Qt direct  the 

tained  any  Order  for  time  to  answer,  or  was  in  Con-  gf^^y  gf  ^n  p^^ 

tempt,  moved  on  the  succeeding  18th  of  May,  that  the  zeedings  until 

Plaintiff  might  give   security    for  Costs ;   which  was  such  Security 

ordered,  and  that  such  security  should  be  given  "  before  ^^ould  be  given ; 

the  said  Defendant  shall  be  obliged  to  put  in  her  Plea,  J^^'  therefore, 

Answer  or  Demurrer  (not  demurring  only)  to  the  Plain-  ^,-^  ^,    -^^ 

tiff's  Bill,  and  that  the  Defendant  may  have  Six  Weeks  ^  Motion  of 

time  after  such  security  given,  to  put  in  her  said  Plea,  courseforaCom* 
Answer  or    Demurrer,   (not  demurring  only),   and  a  mission  to  exa» 

Conmiission,  ficc.*'    This  Order  was  served  on  the  6th  *««^  *<»»«  ^^ 

^c  T  Witnesses^  voas 

of  June.  ,  , ,  ^   .  ' 

held  to  be  regu» 

lar;butin/uture, 
On  the  11th  of  July  following,  the  Plaintiff,  without  the  Court  inti- 

having  given  security  for  Costs,  as  directed,  applied  as  mated^  that  the 

Order  in  such 
cases  should  direct  all  proceedings  to  be  stayed  until  Security  was  given. 


L  2 
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1820.  of  course,  for  a  Commission  to  examine  some  old  Wit- 

nesses de  bene  esse,  and  an  Order  was  made  for  that 
purpose. 


Fox 

v. 
Blew. 


Mr.  Pugh  now  moved  to  discharge  the  latter  Order 
for  Irregularity,  or  that  all  Proceedings  under  the  Order 
might  be  stayed  until  after  the  Plaintiff  should  have 
given  security  for  Costs,  pursuant  to  the  Order  for  that 
purpose ;  contending,  that  no  step  in  the  Cause  could 
be  taken  until  security  was  given  for  the  Costs. 

Mr.  Wakefield,  contra : — 
In  general,  when  an  Order  is  made  to  give  security 
for  Costs,  the  Order  directs  that  all  Proceedings  shall 
in  the  mean  time  be  stayed  ;  and  in  such  Case  no  Pro- 
ceedings can  be  had  until  such  security  is  given ;  but 
there  is  no  such  direction  in  the  present  Order. 

In  Selia  v.  Hanson,  ig  Feb.  1800,  Reg.  lib.  B.  192, 
the  Order  was  thus ;  '*  It  is  ordered,  that  the  Plaintiff 
do  procure  some  sufficient  Person  on  his  behalf  to  give 
security,  according  to  the  course  of  the  Court,  in  40/. 
before  the  Defendant  is  obliged  to  put  in  his  Answer 
to  the  Plaintiff's  Bill;  and  it  is  further  ordered.  That 
all  Proceedings  be  stayed  until  such  security  is  given.*' 
So,  also,  in  Walker  v.  Easierby,  20th  January  1 802,  Reg. 
Lib.  B.  192,  the  Order  was,  "  to  give  security  according 
to  the  course  of  the  Court,  and  in  the  mean  time  it  is 
ordered  that  all  Proceedings  be  stayed."  If  the  Order 
had  been  framed  in  that  manner,  the  Plaintiff  could 
not  have  moved  for  a  Commission  to  examine  Wit- 
nesses, but  as  it  contains  no  direction  for  a  stay  of 
Proceedings  until  security  is  given  for  Costs,  the 
Motion  was  regular. 
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The  Motion  stood  over,  in  order  that  inquiry  might 
be  made  into  the  practice. 

On  this  day  the  Vke-Chancellor  stated^  that  the 
more,  general  form  of  the  Order  was,  that  security 
should  be  given^  before  the  Defendant  should  be  called 
upon  to  plead,  answer,  or  demur;  but  that  the  Defendant 
might,  if  he  pleased,  word  his  Motion  so  as  to  obtain, 
as  of  course,  an  Order  to  stay  all  Proceedings  until 
security  were  given.  The  Vice-Chancellor  expressed 
his  opinion,  that  the  language  of  Orders,  obtained  as 
of  course,  ought  to  be  uniform,  and  that  the  better  way 
might  be,  in  such  cases,  to  make  the  Order  for  staying 
all  Proceedings ;  but  owing  to  the  form  of  the  Order 
obtained,  He  refused  the  present  Motion. 


Fox 
r. 

Blew. 
loth  August. 


ELLIOTT,   by   her   next  Friend,  v.  CORDELL  and 

others.  s^Sth  July  and 

loth  August. 
JB.  HEMMING,  by  his  WiU,  5th  March  1800.  be-      j^^^^^  ^^  ^ 

queathed  to  his  five  Executors,  the  Interest  and  Divi-  married  IVoman 

dends  of  g,000/.  Imperial  3  per-cent.  Bank  Annuities;  of  the  Dividends 

and  directed  that  the  same  should  be  applied  in  and  9t  9»ooo  /.  3  per 

towards  the  discharging  of  a  debt  of  300/.  and  Interest  ^^"  *"  ^!V*^  ^^ 

Ltfey  with  a  Be» 
due  from  Jos.  Elliott,  the  Husband  of  the  PlaintiiF,  to  ^^^^^  ^^^^    y^^ 

one  Nelson;  and  in  the  next  place  towards  discharging  Husband  and 

a  Debt  of  600/.  and  Interest,  due  from  Elliott  to  one  Wife  join  in  a 

Willan ;   and  lastly  in  discharging   a    Debt  of  500  /.  ^^  ^f  '^'*  ^^f^ 

Interest,  and  the 

Husband  becomes  a  Bankrupt.      On  a  Bill,  fled  by  the  Wife  against  the 

Purchaser,  insisting  on  a  Provision,  held,  that  though  the  Court  could  have 

compelled  a  Provision  by  the  Husband  on  his  Bankruptcy,  a  Purchaser  is 

not  cotnpellable  ta  make  such  Provision. 

L3 
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and  Interest,  due  from  Elliott  U>  one  Stringer ;  and  when 
and  BO  soon  as  such  Debts  should  be  discharged,  the 
Testator  gave  unto  the  Plaintiff,  by  the  description  of 
his  Niece  Mary  Elliott,  Wife  of  the  said  Jas.  Elliott, 
the  Interest  and  Dividends  of  the  said  g^ooo/.  Imperial 
Annuities,  during  her  life,  with  a  Bequest  over  of  the 
Annuities  after  her  death.  The  Testator  died  soon  after 
the  making  of  his  Will,  and  three  of  the  Executors 
proved  the  same.  The  Assets  were  sufficient  for  the 
payment  of  the  Testator's  Debts  and  Legacies. 

In  1810  Jas.  Elliott,  the  Husband  of  the  Plaintiff, 
granted  an  Annuity  of  163/.  during  the  Life  of  the 
Plaintiff,  to  the  Defendant  Cordell,  for  the  sum  of  ggg/. 
and  Elliott  and  the  Plaintiff,  on  the  7th  April  1810, 
assigned  their  Interest  in  the  Dividends  of  the  g,ooo/. 
Imperial  3  per-cent.  Annuities  to  the  Defendant  Cordell, 
as  a  security  for  the  due  payment  of  the  Annuity  ;  and 
as  a  further  security,  Elliott  gave  a  Warrant  of  Attorney. 
In  October  1813,  Jas.  Elliott,  the  Son,  proposed  to  the 
Defendant  to  purchase  the  whole  Life  Interest  of  his 
Father  in  the  g,ooo/.  Imperial  3  per-cents ;  and  on  the 
21st  October  1813,  he,  and  the  Plaintiff  his  Wife,  and 
the  Defendant  Cordell,  in  Consideration  of  the  sum  of 
1,650/.  conveyed  their  whole  Interest  in  the  g,ooo/. 
Imperial  3  per-cents.,  and  also  the  Dividends  from  that 
time,  to  John  Springall,  his  Executors,  Administrators 
and  Assigns,  to  hold  the  same  in  Trust  for  the  Defendant, 
his  Executors,  Administrators  and  Assigns,  to  the  Intent 
that  the  Annuity  of  163/.  might  be  kept  on  foot  And 
by  the  same  Deed,  in  consideration  of  ggg  /.  the  pur- 
chase Money  for  the  said  Annuity  of  163/. ;  and  also  in 
consideration  of  the  further  sum  of  651/.  therein  men- 
tioned  to  be  paid  by  the  Defendant  to  said  James 
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Ellioit  the  elder^  with  the  privity  of  the  Plaintiff,  they, 
James  Elliott  the  elder,  and  Plaintiff  his  Wife,  granted, 
Sec.  imto  the  Defendant,  his  Executors,  Administra- 
tors and  Assigns,  the  whole  of  the  Dividends  of  said 
QyOOo/.  Imperial  3  per-cent.  Bank  Annuities,  to  hold 
unto  tlie  Defendant,  his  Executors,  &c.  during  the  Life 
of  the  Plaintiff,  subject  to  the  Annuity  of  163/.  assigned 
to  Springall,  in  Trust  for  the  Defendant  By  another 
Indenture,  dated  also  on  the  21st  October  1813,  be- 
tween James  Elliott  the  elder,  and  the  Plaintiff  his  Wife, 
of  the  first  part,  James  Elliott  the  younger,  of  the  second 
part,  the  Defendant,  of  the  third  part,  and  John  Springall, 
of  the  fourth  part,  the  Interest  of  James  Elliott  the 
elder,  and  the  Plaintiff  his  Wife,  and  also  of  James 
Elliott  the  younger,  in  certain  Leasehold  Premises,  was 
demised  to  Springall,  his  Executors,  Administrators  and 
Assigns,  during  all  the  residue  of  an  unexpired  Term  of 
ninety-nine  Years,  except  the  last  twenty  Days,  in  Trust 
for  the  Defendant,  his  Executors,  Administrators  and 
Assigns,  to  the  end  and  Intent  to  protect  and  defend 
the  Defendant,  his  Executors,  Administrators,  and 
Assigns ;  and  also  said  Dividends  and  Interest  of  said 
9,000 /.  Imperial  3  per-cent.  Bank  Annuities,  of,  from 
and  against  all  Claim  and  Demands  whatsoever,  either 
at  Law  or  in  Equity,  or  otherwise,  of  or  by  said  Plain- 
tiff, or  any  other  Person  or  Persons  whomsoever,  for 
maintenance  or  otherwise ;  and  from  all  Actions,  Suits, 
Costs,  Damages  and  Expenses  which  Defendant,  his 
Executors,  Administrators  and  Assigns,  or  said  John 
jFprtnga//,  his  Executors,  Administrators  and  Assigns, 
might  sustain  by  reason  of  any  Interest  therein, 
or  demand,  or  otherwise ;  but  nevertheless  to  permit 
the  Plaintiff  and  her  Assigns,  or  other  the  Person  or 
Persons  entitled  thereto,  to  receive  the  Rents  of  the 
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Premises  thereby  demised  for  such  time  as  Defendant, 
his  Executors,  &c,  should  be  in  the  actual  enjoyment 
of  the  Interest  and  Dividends  of  the  sum  of  9,000/, 
three  per-cents.^  according  to  the  Deed  of  Assignment 
last  mentioned,  and  subject  thereto ;  and  after  the 
decease  of  the  Plaintiff,  and  full  payment  of  the  In- 
terest and  Dividends  of  said  9,000/.  three  per-cents. 
up  to  her  decease,  in  Trust  for  James  Elliott  the  younger, 
his  Executors  or  Administrators,  or  other  the  Person 
or  Persons  entitled  thereto,  and  to  assign  the  same  as 
he  or  they  should  direct,  and  James  Elliott  the  younger 
covenanted  vf\\h  Defendant,  that  he,  his  Executors,  &c. 
would  save  harmless  the  Defendant,  his  Executors,  &c. 
from  all  Titles,  Claims  or  Demands,  either  at  Law  or 
in  Equity,  of  or  by  the  Plaintiff,  or  any  other  Person  or 
Persons  whomsoever,  either  for  maintenance,  or  other- 
wise, and  from  and  against  all  Actions,  Suits,  Costs, 
Damages  and  Expenses,  which  Defendant,  his  Exe- 
cutorsy  8ic.  or  John  Springally  his  Executors,  &c.  might 
be  put  to,  suffer,  or  sustain^  by  reason  of  any  such  titles, 
8lc.  or  otherwise. 


On  the  15th  January  1817,  a  Commission  of  Bank- 
ruptcy issued  against  James  Elliott,  under  which  he  was 
found  bankrupt.  The  Bill  filed  on  behalf  of  the  Plaintiff, 
by  her  next  Friend,  after  stating  the  foregoing  facts, 
further  stated,  that  she  had  three  Children  dependent 
upon  her,  whom,  in  consequence  of  the  Assignment  to 
the  Defendant,  she  is  unable  to  support ;  and  insisted 
that  under  the  circumstances,  the  Assignment  of  the 
Dividends  of  the  9,000/.  3  per-cents.  ought  to  be  set 
aside,  or  ordered  to  stand,  as  a  security  only  for  what 
should  be  found  due  for  Principal  and  Interest,  upon 
an  account  to  be  taken;   and  that  in  the  mean  time 
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the  Plaintiif  was  entitled  to  some  portion  of  the  Divi- 
dends of  the  said  g,ooo/.  3  per-cents.  for  the  support  of 
herself  and  her  Children. 

The  Bill  then  charged  several  circumstances  to  show 
that  the  Assignment  of  the  Dividends  of  the  g,ooo/. 
was  fraudulently  obtained;  and  prayed,  that  the  Assign- 
ment might  be  set  aside  and  declared  fraudulent  and 
void ;  and  that  the  Annuity  granted  to  the  Defendant, 
charged  upon  the  Dividends,  might  also  be  declared 
fraudulent  and  void,  so  far  as  respected  the  charge 
thereof  upon  the  Dividends,  and  that  an  Account 
might  be  taken  of  such  Sums  of  Money  received  by  the 
Defendant,  or  for  his  use,  on  account  of  the  Annuity, 
and  on  account  of  the  Dividend  of  the  g,ooo/.  3  per^ 
cents.  The  Defendant,  by  his  Answer,  insisted  on  the 
validity  of  the  Deed,  and  wholly  denied  the  imputations 
of  Fraud. 

The  only  question  made,  was,  whether  the  Wife  had 
an  Equity  for  a  Provision  out  of  this  Life  Interest 
against  the  Defendant  ? 

Mr.  Bell,  and  Mr.  Parker,  in  support  of  the  Bill. 

Mr.  Lovatt,  for  the  Bankrupt : — 
The  Wife  is  entitled  to  a  settlement,  altliough  the 
Legacy  is  only  for  her  Life;  and  though  it  has  been 
conveyed  to  a  Purchaser,  yet  as  he  must  take  subject  to 
the  Wife's  Equity ;  and  the  Wife  may  herself  institute 
a  Suit  to  enforce  such  settlement.  In  Ex  parte  Coly- 
game  (a)  it  was  held  the  Wife  might  file  a  Bill  to  assert 
her  Equity ;  and  that  a  Purchaser  of  the  Wife's  Interest 
takes  subject  to  the  Wife's  Equity,  appears  from  Grey  and 
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Kefitish  (h),  Jewson  v.  Montson  {c\  Earl  of  Salisbury  v. 
Newton  {d),  Bushnan  v.  Pell  (e),  EllU  v.  Ellis  (/),  Ro- 
berts V.  Roberts  (g).  Pope  v.  Crashaw  (A),  Pryorv.  Hill(i), 
Like  V.  Berresford  (k),  Macauley  v.  Phillips  (I),  Lady 
Ellibafik  v.  Montolieu  (m),  Murray  v.  Lord  Ellibank(ji) ;  in 
that  Case  of  Lady  Ellibank  v.  Montolieu  it  was  questioned 
whether  the  Wife  could  maintain  the  Suit^  but  the 
Court  held  there  was  no  objection  to  the  Wife  filing  a 
Bill,  by  her  next  Friend,  to  assert  her  Equity.  In 
Atherton  v.  Knowel  (o)  also,  it  was  held  the  Wife 
might  assert  her  Equity  by  Bill.  In  Wright  v.  Morley 
(p),  the  Wife,  who  had  only  a  life  Interest,  asserted  her 
Equity  by  a  Cross-Bill.  A  general  Assignee  of  the 
Fund  is  subject  to  the  Wife's  Equity ;  why  not  then  a 
particular  Assignee  ?  If  by  selling  the  Fund  the  Wife's 
Equity  could  be  disappointed,  the  Husband  would 
always  sell  it.  There  is  no  difference  in  principle 
between  a  gross  Sum,  and  an  Interest  for  Life.  In  the 
one  case  she  is  clearly  entitled  to  a  Settlement,  and 
why  not  in  the  other?  Before  the  Assignment  the  Wife 
might  have  applied  for  a  Settlement,  and  why  not 
afterwards?  A  Purchaser  buys,  subject  to  the  Wife's 
Equity,  and  pays  accordingly.  In  Miffordv.  Mitford{q\ 
the  late  Master  of  the  Rolls  expressed  an  opinion  in  favour 
of  the  Wife's  Equity  as  against  a  Purchaser  from  the 
Husband,  of  her  Interest. 


(b)  1  Atk.  280. 

(c)  9  Atk.  417. 
((/)  1  Eden,  370. 
(e)  1  Cox,  158. 

(/)  1  Dick.  373,  and  in 
Supplement  to  Vin.  Abr. 
ig)  a  Cox,  422. 
(A)  4  Bro.  C.  C.  3aC. 
(i)  ibid.  139. 


(k)  3  Ves.  511. 
(/)  4  Ves.  19. 
(m)  5  Ves.  737. 
(;i)  10  Ves.  84. 
(0)  Mentioned  5  Ves.  740. 
S.  C.  1  Cox,  229. 
(p)  11  Ves.  12. 
(y)  9  Ves.  87. 
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Mr,  Hart,  and  Mr.  Barber,  for  the  Defendants  :— 
The  imputation  of  Fraud  in  this  Bill  is  unsupported 
by  Evidence,  and  has  not  been  insisted  upon.  There  is 
no  doubt  that  if  the  Fund  were  a  Sum  in  gross  the  Wife 
vould  have  an  Equity,  if  the  Husband  applied  to  this 
Court  to  obtain  the  Fund ;  but  it  maybe  doubted  whether 
the  Wife*s  Equity  could  be  insisted  upon  against  a 
particular  Assignee.  Great  respect  is  due  to  a  dictum 
of  Sir  William  Grant,  but  it  is  not  equal  to  a  Decision. 
But  we  contend  that  the  Wife  cannot  file  a  Bill,  insist- 
ing on  her  Equity.  That  was  decided  in  Roberts  v. 
Roberts  (r).  She  asks  for  a  Settlement  ou  herself,  not  for 
her  and  her  Children.     If  the  Husband  chooses  not  to 

I 

apply  for  the  Money,  the  Wife  has  no  remedy ;  and  if 
she  dies  before  him  he  takes  the  Property  by  Survivor- 
ship. For  twenty  Years  this  Purchase  has  not  been 
objected  to ;  and  now,  her  Husband  being  a  Bankrupt, 
the  Plaintiff  insists  on  a  Settlement.  She  joined  in  the 
Assignment,  and  participated  in  the  Purchase  Money 
paid  for  it.  Who  would  buy  a  Life  Estate  in  a  Fund 
which  a  Husband  has  in  right  of  his  Wife,  if  at  any 
time  afterwards  a  Settlement  could  be  enforced  ? 
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The  Vice-Chancellor  :— 
This  is,  I  believe,  a  new,  and  certainly  a  very  im- 
portant point ;  I  will  look  carefully  into  all  the  Autho- 
rities, and  deliver  my  Opinion  on  a  future  day. 

On  this  day  the  Vice-Chancellor  gave  his  Judgment    10th  August. 
to  the  following  effect : 

[  find  no  autliority  for  the  Equity  claimed  by  the 
Wife  as  against  the  particular  Assignee,  in  the  case  of 


(r)  2  Cox,  422. 
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an  Interest  given  to  the  Wife  for  her  life ;  and  it  does 
not  follow  as  a  corollary  or  consequence  from  any 
established  doctrine  of  the  Court.  Where  an  absolute 
equitable  Interest  is  given  to  the  Wife,  the  Court  will 
not  permit  the  Husband  to  possess  it,  without  making 
a  Provision  for  the  Wife,  or  her  express  consent ;  and 
all  who  claim  under  the  Husband  must  take  his  Interest 
subject  to  the  same  Equity.  But  where  an  equitable 
Interest  is  given  to  the  Wife,  for  her  Life  only,  this 
Court  does  permit  the  Husband  to  enjoy  it  without  the 
consent  of  the  Wife,  and  without  making  any  Provision 
for  her.  It  is  true,  that  if  the  Husband  desert  his  Wife, 
and  fail  to  perform  the  obligation  of  maintaining  her, 
which  is  the  condition  upon  which  the  Law  gives  him 
her  Property,  this  Court  will  apply  any  equitable  Inte- 
rest which  he  retains  for  the  life  of  the  Wife,  either 
wholly,  or  in  part,  for  the  maintenance  of  the  Wife ;  and 
if  the  Husband  becomes  Bankrupt,  or  takes  the  benefit 
of  an  Insolvent  Debtors  Act,  this  Court  will  fasten  the 
same  obligation  of  maintaining  the  Wife  out  of  the 
Property  of  this  description  which  devolves,  by  act  of 
Law,  upon  the  general  Assignee ;  for  when  the  title  of 
such  Assignee  vests,  the  incapacity  of  the  Husband  to 
maintain  the  Wife  has  already  raised  this  Equity  for 
the  Wife;  but  the  same  principle  does  not  neces- 
sarily apply  to  a  particular  Assignee,  for  a  valuable 
consideration,  who  purchased  this  Interest  when  the 
Husband  was  maintaining  the  Wife,  and  before  cir- 
cumstances had  raised  any  present  Equity  in  this 
Property  for  the  Wife,  whatever  may  be  the  force  of 
general  reasoning  upon  it  If,  however,  I  considered 
it  to  be  useful,  that  the  same  Rule  should  be  applied  to 
the  particular  Assignee,  as  to  the  general  Assignee, 
which  may  be  doubted,  by  declaring  this  Rule,  in  the 
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absence  of  all  direct  Authority,  and  of  all  Authority 
leading  necessarily  to  the  same  conclusion,  I  fear  that 
I  should  not  be  administering  the  actual  Law  of  this 
Court,  but  I  should  be  making  a  new  Law,  and  I  cannot 
venture  to  assume  such  a  jurisdiction. 

The  real  foundation  of  this  Suit  was  imputed  Fraud, 
but  as  that  has  not  been  substantiated,  the  Bill  must 
be  dismissed,  with  Costs,  to  be  paid  by  the  next  Friend* 
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Between  J.  E.  STAMPER,  Widow    -    -    -    Plaintiff, 

and 

SAMUEL  BARKER,  Clerk,  and  ROBERT  BAAS 
(Executors  of  Samuel  Barker,  the  surviving  Executor 
of  Samuel  Barker,  the  Testator  in  the  Pleadings 
named)  ELIZABETH  SANNEVILLE,  (The  Wife  of 
Abraham  Sanneville,  to  whom,  jointly  with  the  Plain- 
tiff, Administration  had  been  granted^  with  the  Will 
annexed,  of  David  Stamper,  the  late  Husband  of 
the  Plaintiff)  and  DAVID  BROWN  and  ELIZA 
BROWN,  Legatees  under  the  Will  of  the  said  David 
Stamper,  deceased  ...         Defendants.    24th  July  and 

10th  August. 

Sa  MUEL  barker,  by  his  Will,  9th  October  1781,      W^,  on  In. 

tRrected  his  Executors,   Samuel  and  John  Barker,  \jo  f^^j^J^^^S  «»- 

titled  to  a  pre' 

ient  Interest  in  certain  personal  Property,  and  also  to  certain  other  contin" 

gent  Interests,  a  Deed  of  Separation  was  entered  into  between  herself,  her 

Father,  and  her  Husband,  by  which  she  was  to  retain  her  present  Interest 

in  the  Property;  and  it  was  agreed  that  the  Husband  should  have  a  certain 

Share  in  the  contingent  Property ;  if  it  should  fall  into  Possession, 

The  Husband  died  before  the  Wife. 

Held  that  the  Deed  was  a  Nullity  as  to  the  fVife;  and  that  the  contingent 
Interest  falling  into  Possession,  she  uas  entitled  by  Survivorship* 
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lay  out  one  moiety  of  the  produce  of  his  Personal 
Estate  upon  Government  Securities,  and  the  Interest 
thereof  to  be  paid  to  the  Testator's  Daughter,  Jane 
Moxon,  Wife  of  Thomas  Moxon,  during  her  Life,  and 
after  her  Decease,  the  Principal  to  be  equally  divided 
between  the  Children  of  his  said  Daughter,  which  might 
be  living  at  her  Decease,  and  to  the  Issue  of  such  of 
them  as  might  be  then  dead.  The  Executors  laid  out 
the  moiety  in  the  purchase  of  120/.  per  Annum,  Long 
Annuities,  and  the  Dividends  were  received  by  Jane 
Moxon,  during  her  Life.  She  died  in  November  1812, 
leaving  two  Children,  T.  B.  Moron,  and  the  Plaintiff 
J.  JB.  Stamper.  J.  Barker ^  one  of  the  Executors,  died» 
having  appointed  Samuel  Barker,  co-Executor  of  the 
first  Testator,  to  be  his  Executor ;  and  the  said  Samuel 
Barker  afterwards  died,  and  by  his  Will  appointed  the 
Defendants,  the  Reverend  Samuel  Barker,  Clerk,  and 
Robert  Baas  (two  of  the  Defendants)  Executors  of  his 
Will,  who  proved  the  same. 


By  the  Will  of  John  Barker,  Esq.  15th  February 
1785,  he  bequeathed  to  his  Executors  5,000/.  3  per-cent. 
Consols,  upon  Trust,  to  permit  his  Niece,  Jane  Moxon, 
the  Mother  of  the  Plaintiff,  and  her  Assigns,  to  receive 
during  her  Life,  100/.  per  Annum,  part  of  the  Divi- 
dends, for  her  own  use  and  benefit,  and  to  pay  to  the 
Plaintiff  and  her  Assigns,  during  the  Life  of  her  Mother, 
50/.  per  Annum  for  her  Maintenance  and  Education; 
and  after  the  Decease  of  Jane  Moxon,  her  Mother,  upon 
Trust,  to  assign  and  transfer  the  whole  of  the  principal 
Sum  of  5,000/.  3  per-cents.  unto  Thomas  Barker  Moxon 
and  the  Plaintiff^  Share  and  Share  alike.  In  1788,  the 
Plaintiff,  then  an  Infant,  mairied  E.  Stamper.  No  Set- 
tlement was  made  on  the  Marriage. 
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By  an  Assignment  of  three  parts,  9th  November 
1790,  between  David  Stamper  of  the  first  part,  the 
PlaintifF  of  the  second  part,  and  Thomas  Moxon,  the 
Father  of  the  PlaintifT,  and  John  Dekewer  of  the  third 
part;  after  reciting  the  Wills  of  Samuel  Barker  and 
John  Barker,   and  that  by  Indenture  of  three  parts, 
5th    May    1788,    between   the    said    Thomas    Barker 
Moxon,  the  said  David  Stamper,  and  the  PlaintifF,  of 
the  first  part,  Samuel  Barker,  the  Son,  of  the  second 
part,  and  Thomas  Moxon  of  the  third  part ;  the  said 
Samuel  Barker  Moxouj  D.  Stamper  and  the  Plaintiff, 
assigned  all  their  Right  and  Interest  in  the  120/.  Long 
Annuities  unto  the  said  Samuel  Barker,  his  Executors, 
&c.  upon  Trust,  to  pay  the  said  Thomas  Moxon,  the 
Dividends  for  his  own  use  during  his  Life,  and  after 
hiB  decease,  upon  Trust,  to  re-assign  the  said  120/.  Long 
Annuities  unto   the  said  Samuel  Barker  Moxon,  and 
Damd  Stamper,  and  the  Plaintiff  his  Wife,  according  to 
their  respective  Interests  therein;    and  reciting,    that 
differences  having   arisen   between   Stamper  and    his 
Wife,  the  Plaintiff,  they  had  agreed  to  live  separate; 
and  that  in  consequence  of  such  intended  separation, 
and  to  provide  for  the  support  and  maintenance  of  the 
Plaintiff,  it  had  been  agreed  between  Stamper  and  the 
Plaintiff,  with  the  consent  of  said  Thomas  Moxon,  her 
Father,  that  Stamper  and  his  Wife  should  assign  the 
Annuities  or  yearly  Sum  of  50/.  and  also  their  rever- 
sionary Interest  in  the  said  Sum  of  5,000/.  3  per  cents. 
and  120/.  Long  Annuities,  to  said  Thomas  Moxon  and 
John  Dekewer,  they,  David  Stamper  and  the  Plaintiff, 
bargained,  sold,  8cc.  unto  said  Thomas  Moxon  and  John 
Dekewer,  their  Executors,  8cc. ;  the  said  Annuity  of  50/. 
80  given  to  her  durii^  the  Life  of  her  Mother,  and  the 
Share  in  the  5,000/.  3  per-cents.  given  to  the  Plaintiff 
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after  the  Death  of  her  Mother,  and  also  the  120L  Long 
Annuities,  To  hold  the  same  unto  said  ThomcLS  Moxon 
and  John  Dekewer,  their  Executors,  8cc.  upon  Trust,  to 
pay  the  Annuity  of  50/.  to  the  PlaintifF,  for  her  own 
sole  and  separate  use  during  the  Life  of  her  Mother^ 
Jane  Moxon 'j  and  if  she  should  die  during  the  Life  of 
her  Mother,  to  assign  the  said  Annuity  of  50  /.  unto  her 
Husband  David  Stamper,  his  Executors,  8cc. ;  and  upon 
further  Trust,  that  they,  Thomas  ATojom  and  John  Dekewer, 
their  Executors,  &c.  should  stand  possessed  of  one  half 
of  the  moiety  of  the  said  Sum  of  5,000/.  3  per-cents. 
and  one  half  of  a  moiety  of  the  120/.  Long  Annuities, 
in  Trust  for  the  said  David  Stamper,  his  Executors, 
&c.  and  that  the  said  Thomas  Moxon  and  John  Dekewer 
should  stand  possessed  of  the  remaining  half  part 
of  a  moiety  of  the  said  5,000/.  and  120/.  Annuities, 
in  Trust  for  the  Plaintiff,  her  Executors,  &c.  for 
her  sole  and  separate  use  as  she  by  any  Writing, 
or  by  her  Will,  should  appoint,  and  for  want  of 
appointment,  to  such  Person  as  under  the  Statutes 
of  Distribution  would  be  entitled,  if  she  had  died 
intestate,  or  unmarried.  And  it  was  by  the  said 
Indenture  further  agreed,  that  if  at  any  time  or  times 
thereafter  any  real  or  personal  Estate  should  descend 
to  or  devolve  upon  the  Plaintiff,  to  or  in  which,  or  to 
or  in  any  part  or  parts  thereof  respectively,  the  said 
David  Stamper,  his  Heirs,  Executors,  8cc.  might  claim, 
the  same  should  be  divided  equally  between  the  said 
David  Stamper,  his  Heirs,  &c.  and  the  Plaintiff  and 
her  Heirs,  8ic.  and  all  necessary  acts  or  deeds  should 
be  executed  for  that  purpose. 


David  Stamper,  the  Husband,  died  in  1805,  having, 
by  his  Will,  bequeathed  as  follows :'  'As  to  the  Property 
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-t  baye  coming  to  me  at  the  decease  of  Jane  Moxon,  the 
Mother  of  my  Wife  Jatie  Elizabeth  Moxon,  which  Pro- 
perty will  appear  by  my  Articles  of  Separation  from 
wd  Wife,  I  give  and  bequeath  all  the  said  Property 
to  David  Brown  and  Elizabeth  Brown,  equally  alike 
divided,  the  Son  and  Daughter  of  my  Brother-in-law 
Robert  Brown  and  Eliza  Brown  his  Wife.''  The 
Executor  named  in  his  Will  died  in  his  Life-time,  and 
Letters  of  Administration,  with  the  Will  annexed,  were 
granted  to  the  Plaintiff,  and  the  Defendant,  Elizabeth 
Sanneville,  30/.  one  moiety  of  the  60 /•  Long  Annuities, 
had  been  transferred  to  the  Plaintiff. 
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^  The  Plaintiff  filed  her  Bill,  praying,  that  she  might 
be  declared  entitled  as  one  of  the  two  Children  of  Jane 
Moxon,  living  at  her  death,  and  as  siirviving  her  Hus- 
.band,  to  the  said  Sum  of  30/.  Long  Annuities,  standing 
in  the  names  of  the  Defendants  Samuel  Barker  and 
Robert  Baas,  and  to  the  Dividends  due  thereon  since 
the  death  of  the  said  Jane  Moxon,  The  Infants^  David 
and  Elizabeth  Brown,  by  their  Answer,  submitted,  that 

'  the  30/.  Long  Annuities  claimed  by  the  Plaintiff,  vested 
in  her  Husband,  David  Stamper,  deceased,  in  pursuance 
of  the  Deed  of  Separation  of  the  gth  of  November  1 790, 

^  mod  passed  to  them  under  his  Will. 

Mr.  Hart,  and  Mr.  Sugden,  for  the  Plaintiff : — 
When  the  Plaintiff  married,  and  when  the  Deed  of 
Separation  was  executed,  the  Plaintiff  had  only  a  con- 
tingent Interest  in  the  120 1.  Long  Annuities,  and  it 
cooU  not  be  assigned  unless  for  a  valuable  consider- 
ation. Even  a  vested  Interest  in  a  Legacy  given  to 
tlie  Wife,  cannot,  it  has  been  held,  be  assigned  by  the 
Husband  in  consideration  of  natural  love  and  affection. 
Vol.  V.  M 
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BO  as  to  prevent  the  Wife's  right  in  case  she  survive 
her  Husband.  That  was  held  in  Beckett  v.  Beckett  (r). 
The  late  Master  of  the  Rolls  (s),  in  Mitfordy.  Mitfard  (0, 
held^  that  the  General  Assignment  in  Bankruptcy  has 
not  the  effect  of  reducing  into  Possession  a  Legacy 
of  Stock  in  Trust  for  the  Bankrupt's  Wife ;  and  seemed 
of  opinion  that  the  Wife  had  a  claim  even  against  a  Pur- 
chaser for  a  valuable  consideration :  and  in  Wr^ht  v. 
Morley  (ti),  the  same  Judge  held  the  same  doctrine. 

In  Woollands  v.  Croucher{x\  there  is  a  mistake  in  the 
marginal  Note^  which  represents  the  Property  as  being 
a  reversionary  contingent  Interest^  it  was  a  vested  rever- 
sionary Interest,  and  the  Consent  of  the  Wife  to  an 
Assignment  was  only  taken  de  bene  es$e.  In  Hormbtf 
v.  Lee  (y),  the  late  Vice-Chancellor  (2)  held,  that  an 
Assignment  by  the  Husband  and  Wife,  of  a  reversionary 
Interest  of  the  Wife  in  certain  Trust  Stock,  did  not  (she 
having  survived  her  Husband)  preclude  her  from  claim- 
ing the  same. 

The  present  point  arose  in  Cordell  v.  Acton,  in  1818, 
in  the  Court  of  Exchequer;  and  it  was  held  upon  the 
preceding  Authorities,  that  the  Wife  surviving,  was  en- 
titled, as  against  a  particular  Assignee  for  a  valuable 
consideration.  Supposing,  however,  that  the  Husband 
could,  for  a  valuable  consideration,  assign  a  reversion- 
ary Interest  of  his  Wife ;  this  Case  is  distinguishable. 
Here  the  Wife  had  a  life  Interest  in  certain  Property* 
and  an  absolute  Interest  in  other  Property  to  which  she 


(r)  1  Dick.  341 . 
[s)  Sir  IVm.  Grant. 
(0  9  Vcs.  87. 
(f«)  11  Ves.  17. 


(j?)  IS  Ves.  174. 

(y)  Ante,  vol.  ii.  p.  16. 

(z)  Sir  Thmoi  Pbmer. 
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was  entitled  in  certain  events.  The  Husband  and  Wife 
scfiarate.  The  Husband  was  entitled  to  the  Property^ 
He  could  not  contract  with  himself.  If  the  Husband 
could  not  give  to  the  separate  use  of  his  Wife  her 
ehoses  in  action,  the  Husband  cannot  make  himself  a 
Purchaser  of  l^is  Wife's  Contingent  Interests,  unless 
fiir  a  valuable  consideration ;  and  she  is  clearly  entitled, 
by  Survivorship,  to  such  part  of  her  Property  as  her 
Husband  did  not  reduce  into  Possession. 
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It  should  be  observed,  also,  this  is  a  Deed  of  Sepa- 
ration, to  which  this  Court  is  called  upon  to  give  effect. 


Mr.  Bell,  and  Mr.  Hone : — 
Can  no  Property  of  this  description  be  settled?  A 
Settlement  was  made  after  the  Marriage  by  the  Hus- 
bsnd,  and  the  Wife  and  the  Wife's  Father  (she  being 
an  Infant),  were  Parties  to  the  Deed.  Having  sur- 
vived her  Husband,  she  now  seeks  to  nuUify  that  Settle- 
ment. No  Decision  has  gone  that  length.  Since  the 
tsecution  of  that  Deed,  in  1790,  the  Plaintiff  enjoyed 
the  benefit  of  the  Settlement,  and  can  she  now  claim  in 
opposition  to  it  ?  If  such  a  Settlement  had  been  made 
befiire  Marriage,  and  the  Father  a  Party  to  it,  it  would 
hare  been  binding;  and  though  this  Settlement  was 
after  Marriage,  it  is  equally  binding.  He  must  be  con- 
ndefed  as  a  Purchaser  of  this  Property,  for  he  gives  up 
to  the  Wife  the  50  /•  a  year,  to  which  he  was  entitled  in 
bar  Bight,  during  the  Life  of  her  Mother. 

The  Husband  might  have  assigned  the  Wife's  rever- 
akmaiy  Interest  for  a  valuable  Consideration.  She  in- 
aitts,  not  merely  on  an  Equity  to  a  Settlement,  but  on 
tilt  wludft  of  the  Property. 

M  2 
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The  Vice-Chancellor  expressed  an  Opinion  in  favour 
of  the  Plaintiff's  Claim,  but  said  he  would  look  into 
the  Cases. 

The  ViCE-CHANCELLOR[after  stating  the  Case]: — 
If  the  PlaintieTs  Husband  had  survived  her  Mother, 
and  the  Property  had  come  into  Possession,  the  pro- 
vision made  for  the  Wife  by  the  Deed  of  Separation 
would  have  been  a  full  satisfaction  for  her  Equity,  being 
the  Share  which  the  Court  usually  attributes  to  the 
Wife ;  but  the  Question  is  not  whether  the  Settlement 
would  in  such  event  have  been  a  Satisfaction  of  the 
Wife's  Equity,  but  whether,  in  the  event  which  has 
actually  happened,  the  Wife,  as  against  the  Representa- 
tives of  the  Husband,  is,  by  the  Deed  of  Separation, 
effectually  excluded  from  her  Title  by  Survivorship  ?  At 
the  time  of  this  Deed,  this  Lady,  as  an  Infant,  was  inca- 
pable of  contract;  she  was  also  incapable  of  contract 
as  a  Feme  Covert,  and  especially  of  contract  with  her 
Husband.  As  far,  therefore,  as  this  Deed  is  to  be  con- 
sidered as  the  act  of  this  Lady>  it  must  be  a  mere 
nullity. 


It  is  said,  that  her  Father  was  a  Party  to  this  Deed 
on  her  behalf,  and  that  he  could  well  contract  for  her. 
It  is  true,  that  the  Law  of  this  Court  permits  a  Father, 
or  Guardian  of  a  female  Infant  to  contract,  before  Mar- 
riage, on  her  part,  with  her  intended  Husband,  as  to  her 
personal  Estate,  because  otherwise  it  would  become 
his  Property;  and  as  to  her  Jointure,  because  her 
benefit,  and  the  convenience  of  Families  requires  it 
But  there  is  no  Principle  or  Authority  for  stating  that 
after  Marriage  a  Parent  or  Guardian  can  bind  the 
Interest  of  an  Infant  Feme  Covert,  by  contract  with 
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l!itle  of  the  Wife,  by  Survivorship,  is  unaffected  by  this     '"^       "        ' 
Deed.  Stamper 

Barker 
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i^ORSBIE  8c  Co.  being  under  Embarrassment,  the 


11th  August. 


C.  &  Co. 

Bank  of  England  agreed  to  advance  them  40,000/.  upon  being  embar- 

the  Acceptances  of  their  Friends,  at  a  limited  Period,  rassed^  the  Bank 

amounting,  in  the  whole,  to  that  Sum ;  which  Accept-  ^  ^England 

imces  the  Bank  promised  to  renew  for  twelve  Months.  V^^^  '^  ««- 

Corsbie  S^  Co.  to  secure  their  Friends  who  had  given  , 

®         40,000/.  upon 

■uch  Acceptances,  by  a  Deed,  10th  Oct.  1814,  assigned  Acceptances  of 

certain  Property  in  North  America  to  Trustees  for  that  the  Friends  of 

pocpose ;  and  it  was  provided  in  the  Deed,  that  in  case  C.  &  Co.     The 

any  or  either  of  them  should  decline,  or  omit,  or  cease  ^^^^P^^^ 

to 'renew  their  or  either  of  their  Acceptances,  then  that  *^^^*'^»  ^" 

ihe  Trustees   should  hold  the  Trust  Property  for  the  *J  ^^^i 

benefit  of  such  Person  or  Persons  as  should  be  substi-  tuied  Acceptors^ 

toted  and  succeed  in  accepting,  drawing,  and  transacting  xoere  secured  by 

the  same,  or  the  like  Acceptances.      Two  of  the  Ac-  C  &  Co.  o*- 

oeptances  secured  by  the  Trust  Deed  were  as  follow :  "^''^  '^  Irwr- 
r     .  ^  tees,  for  that 

purpose,  certain  Property  in  America.    Tvx>  of  these  Acceptances  were  thus : 

C.  &  Co.  drew  a  Bill  onJ.Sc  W.  J.  for  2,500/.  tohich  they  accepted,  and 

it  was  indorsed  by  C.  &  Co.  to  the  Bank*    R.  accepted  another  Bill  to  that 

amount,  drawn  by  J.  &  W.  J.  which  was  also  given  to  the  Bank.     The 

BUls,  when  they  became  due,  were  renewed.  Before  the  renewed  Acceptance  of 

J.  &  W.  J.  became  due,  they  stopped  Payment ;  and  R.  the  Drawer,  being adUd 

upon,  he  obtained  an  Acceptance  from  C.  T.  T.  and  indorsed  it  to  the  Bankf 

and  the  Acceptance  of  I.  &  W.  J.  was  thereupon  delivered  to  him.  J.  &  W.  J. 

becoming  Bankrupt,  R.  proved  the  Amount  of  their  Acceptances  in  his  Pot* 

session,  and  received  iSs.in^ths  Pound.    On  Petition,  the  Proof  of  R.  xoat 

.  ordered  to  be  expunged^  the  Dividend^  repaid,  and  the  BM  delivered  up. 
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J.  Rayner  drew  upon  John  and  William  Jackson  far 
2,500/.  at  three  months,  which  Bill  they  accepted;  and 
the  same  was  indorsed  by  Rayner  to  Corsbie  If  Co. 
and  by  them  indorsed  to  the  Bank;  and  John  and  Wil- 
liam Jackson  drew  upon  Rayner,  at  three  months,  for 
2,500/.  which  Bill  Rayner  accepted,  and  John  and 
William  Jackson  indorsed  to  Corsbie  If  Co.  and  they 
indorsed  to  the  Bank.  These  Bills  were  renewed  by  the 
Bank  when  they  became  payable^  and  the  renewed 
Acceptance  of  Rayner,  at  three  months,  was  dated  <m 
the  22d  February  1815,  and  that  of  John  and  Wil- 
liam Jackson  was  dated  on  the  25th  April  1815.  In 
June  or  July  1815,  before  their  renewed  Acceptance 
became  due,  John  and  William  Jackson  suspended  tbor 
Payments ;  and  the  Bank,  before  the  renewed  Accept- 
ances of  the  Jacksons  became  due,  required  another 
Acceptance,  in  lieu  of  that  given  by  the  Jacksons ;  and, 
in  consequence,  Rayner  drew  a  Bill  upon  C.  T.  ThomUU, 
which  he  accepted,  and  the  same  was  indorsed  to  the 
Bank. 


The  period  of  twelve  months,  during  which  the  Bank 
had  agreed  to  extend  their  Loan  by  the  renewal  ci  the 
Bills,  expired  in  September  1815;  but  they  agreed  to  ezr 
tend  the  period  for  six  months  longer,  upon  one  half  of 
the  40,000/.  being  immediately  paid;  and,  in  conse- 
quence, in  September  1815,  the  Acceptance  of  C.  T. 
T%omhUl,  for  2,500/.  so  substituted  for  that  of  the 
Jacksons,  was  discharged^  by  payment  of  the  Trustees 
under  the  Trust  Deed,  of  the  Sum  of  485/.  85.  ^d. 
and  by  payment  of  the  sum  of  764/.  us.  gd.  by  C.  T. 
Thamkill,  and  by  another  Acceptance  of  a  Bill,  drawn 
by  Rt^ner  on  C.  T.  ThomhUl,  for  1*250/.  and  delivered 
to  the  Bank;   and  the  former  Acceptance  of  C.   T. 
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Tnhmhitt  for  11,500/.  was  delivered  up  to  him  by  the 
Bank.  The  renewed  Acceptance  of  Rayner  for  2,500/. 
was,  in  like  manner,  discharged,  by  payment  by  the 
Trustees,  of  485/.  8s.  ^d.  and  by  payment,  by  Rayner, 
of  764/.  lis.  gd.  and  by  his  Acceptance  of  a  Bill, 
drawn  by  C.  T.  Thomhill,  for  1,250/.  deUvered  to  the 
Bank;  and  his  former  Acceptance  was  delivered  up  to 
hinu 
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In  November  1815,  Carsbie  If  Co.  became  Baidcr 
fBpts,  and  therefore  the  Bank  required  payment  of  the 
lemainder  of  the  Loan;  and  C.  T.  Thomhill  having 
•topped  Payment,  Joseph  Rajfner  paid  the  BanJL  the 
amount  of  the  Acceptance  of  C.  T.  ThonJiill,  of  the  Bill 
drawn  upon  him  by  Rayner  for  1,250  /. ;  and  paid,  also, 
his  own  Acceptance  of  the  Bill  to  that  amount,  drawn 
upon  him  by  C.  T.  Thomhill. 

Previously  to  the  execution  of  the  Deed  of  the  loth 
of  October  1814,  C.  T.  Thorrihill  guaranteed  Rayner 
firom  all  the  consequences  of  accepting  the  Bills  of  John 
Wd  Wm.  Jackson. 

On  the  loth  .November  1815  a  Commission  of 
Bankrupt  issued  against  John  and  William  Jackson, 
and  Assignees  were  chosen. 


On  the  23d  December  1815,  J{ayner  proved  a  Debt  pf 
9,500 1  under  the  Commission  against  Join  and  WHUasn 
JaeksM;  the  Deposition  being  thus:  ''  Saith  that 
Jakts  and  William  Jackson^  the  Persons  against  whom, 
kc  were,  at  and  before  the  date  and  issuing  forth  of 
the  said  Comioiision.  and  still  anu  justly  and  tndy 
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indebted  to  this  Deponent  in  the  sum  of  2,500/.  upofi 
and  by  virtue  of  the  Bill  of  Exchange  hereinafter  men' 
tioned,  the  consideration  for  which  was  Cash  paid  by 
this  Deponent  to  the  Governor  and  Company  of  the  Bank 
of  England,  to  the  full  amount  thereof;  for  which  said 
sum  of  2,500  /.  or  any  part  thereof,  this  Deponent  hath 
not)  nor  hath  any  Person  by  his  Order,  or  to  his  Use, 
received  any  Security  or  Satisfaction  whatsoever,  save 
and  except  a  Bill  of  Exchange  for  2,500/.  drawn  by 
this  Deponent  upon,  and  accepted  by,  the  said 
Bankrupts,  dated  the  25th  April  1815,  payable  three 
months  after  date ;  and  also  save  and  except  a  certain 
Memorandum  of  Guarantee  from  C.  T.  TharnhtU,  dated 
13th  September  1814. 


At  the  time  of  such  proof,  the  existence  of  the  Deed 
of  Trust,  and  the  substitution  of  the  Acceptances,  were 
not  known  to  the  Petitioners,  or  to  the  Assignees  of 
John  and  William  Jackson. 


On  the  14th  November  18]  5,  a  Conmiission  of  Bank-* 
rupt  issued  against  John  Goodckild  the  elder,  the  said 
John  and  William  Jackson,  and  John  Goodchild  the 
younger,  James  Jackson  and  Thomas  Jones  the  elder, 
as  Bankers  and  Co-partners ;  and  the  Petitioners,  to- 
gether with  William  Hustter,  were  chosen  Assignees ; 
and  by  an  Order,  2d  April  1816,  the  ConmiissioQ 
against  John  and  William  Jackson  was  superseded,  and 
the  Proofs  which  had  been  taken  under  the  same  trans- 
ferred, as  Proofs  against  their  Estate,  to  the  Proceedings 
under  the  joint  Commission  against  Messrs  Goodchilds, 
Jackson  S^  Co*;  and  that  the  Assignees  under  the 
'  Commission  against  J.  and  W.  Jackson  should '  be 
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appointed  Inspectors  and  Managers  of  the  Concerns  of 
the  joint  and  separate  Estate  of  John  and  William  Jack- 
son,  with  Powers  to  collect  in  the  same,  in  as  full  and 
effectual  manner  as  if  they  had  been  Assignees  under 
the  said  joint  Commission  against  the  Messrs.  Good- 
childs,  Jackson  4r  Co. 
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On  the  loth  December  1817,  Mr.  Hustttr  was  re- 
moved from  his  situation  of  Assignee,  on  account  of 
indisposition,  and  thereupon  an  Assignment  of  the 
Efitate  and  Effects  of  the  Bankrupts  was  executed  to 
the  Petitioners  on  the  26th  January  1818. 

On  the  15th  February  1817,  Rayner  received  from 
the  Estate  of  John  and  William  Jackson,  a  Dividend 
of  145.  in  the  Pound  upon  his  Proof;  and  on  the  1st 
November  1817,  he  received  a  further  Dividend  of 
is.  6d.  in  the  Poimd;  and  on  the  14th  October  1818, 
a  further  Dividend  of  2  s.  6d.  in  the  Pound,  making  in 
the  whole  a  Dividend  of  185. 

At  the  time  the  respective  Dividends  were  paid,  the 
Petitioners  and  William  Hustter  were  ignorant  of  the 
Facts  before  stated,  except  as  to  the  Guarantee  by  C.  T. 
Thamhill'j  and  Rayner  assured  the  Solicitors  of  the 
Petitioners  he  had  not  received  any  part  of  the  alleged 
Debt  proved  by  him. 


The  Prayer  of  the  Petition  was,  that  the  whole  of 
the  Proof  of  the  alleged  Debt  of  2,500/.  made  by 
Rayner  against  the  separate  Estate  of  J.  and  W.  Jack- 
son,  imder  the  Commission  issued  against  them,  and 
which,  by  the  Order  of  the  2d  April  1816,  was  ordered 

Vol.  V.  N 
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1 820.         to  ^  transferred  to  the  joint  Commission  against  Messrs. 

^        ^  Goodchild,  Jackson  8^   Co.  might  be    expunged ;    and 

Ex  parte       ^y^^^  ^^^  Account  of  the  Dividends  received  by  Rayncr 

UNTER       jnighi^  betaken;  and  that  Rauner  miffht  be  ordered  to 
and  another,         °  . 

refund  to  the  Petitioners,  as  such  Assisniees,  what  shouW 

tn  re  ^         ' 

Goodchild.    appear  to  be  due  from  him  on  such  Account,  together 

with  Interest  at  5  per  cent. ;  and  that  the  Bill  of  Ex- 
change of  2^00  /.  so  accepted  by  the  said  J.  and  W. 
Jackson,  might  be  ordered  to  be  delivered  up  to  the 
Petitioners  by  Ray  net  \  or  otherwise,  that  a  Moiety  of 
the  said  Proof  might  be  expunged,  and  that  a  like 
Account  of  the  said  Dividends  upon  the  whole  of  the 
said  Proof  received  by  Rayner,  or  on  his  behalf,  might, 
in  such  case,  be  taken;  and  that  Rayner  might  be 
ordered  to  refund  to  the  Petitioners,  as  such  Assignees, 
a  moiety  of  what  should  appear  to  be  due  from  him  on 
such  account,  with  Interest  at  the  rate  aforesaid ;  and 
that,  in  such  case,  also  the  Bill  of  Exchange  for  2,500/. 
so  accepted  by  John  and  Wm.  Jackson,  might  be  ordered 
to  be  delivered  up  by  Rayner, 

Mr.  BeU,  and  Mr.  Raithby,  for  the  Petition. 

Mr.  jigar,  contra. 

The  Vice-Chancellor  : — 
This  is  a  complicated  Case ;  but  when  the  facts  are 
understood,  the  principle  upon  which  it  must  be  deter- 
mined is  very  clear. 

[Ilis  Honor  here  stated  the  facts  of  the  Case.] 

If  Rayner   had   paid   the  Bills  when  the  Jacksans 
stopped  payment,  he  would  have  had  a  clear  Demand 
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against  the  Jacksons ;  and  the  Jacksons  would  have  had 
a  clear  Demand  over  against  Corsbie  4r  Co.  who  were 
then  solvent.  In  the  place  of  paying  these  Bills,  and 
thus  raising,  by  circuity,  this  immediate  Demand 
against  Corsbie  Sf  Co.  he  is  a  Party  to  a  Transaction 
with  Thornhill,  by  which  a  new  Security  to  the  Bank 
is,  for  the  accommodation  of  Corsbie  S^  Co.  substi- 
tuted in  the  place  of  the  Jacksons.  With  this  new 
arrangement  Jacksons  had  no  concern,  and  their  Estate 
cannot  be  charged  with  the  consequences  of  it. — ^The 
Proof  must  be  expunged,  and  the  Dividends  refunded, 
and  the  Bill  delivered  up. 
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i6th  March, 
1820. 


Between  His  Majesty's  ATTORNEY  GENERAL,  at 
the  relation  of  the  Rev.  CHARLES  HARDINGE, 
Clerk ;  JAMES  HOSMER,  Churchwarden ;  JOHN 
LUXFORD,  Esq.  and  JAMES  ELDRIDGE  WEST, 

Esq. Plaintiffs; 

and 

The  Master  and  Wardens  of  the  Guild  or  Fraternity  of 
the  Body  of  Christ,  of  the  Skinners  of  London,  and 
FHANCIS  GREGG         -        -        -     Defendants. 

X  HE  Information  and  Bill  stated,  that  previously  to  The  Skinners 

the  year  1554,  Sir  Andrew  Judd,  Knight,  erected  a  cer-  Company  held^ 

tain    School-house    in  the  Town    of    Tonbridge,  and  ^0  be  Trustees  of 

founded  a  Free  Grammar  School  therein,  for  the  good  certain  Lands,  in 

education,  brin^^n?  up,  and  instruction  of  the  Children    f^^  corpor 

°    ^    ^'  characterfOS 

Governors  of  the  Possessions,  ReTenues  and  Goods  of  the  Free  Grammar 

School  of  Sir  A.  Judd,  Knight,  in  the  Town  of  Tonbridge,  Kent,  and  that 

the  same  are  held  by  them,  according  to  the   Tenor  of  Letters  Patent  of 

Edward  the  Sixth,  *'Jbr  the  Support  of  the  Master  and  Under' Master  of 

the  said  School,' and  for  the  Reparation  of  the  said  Lands  and  Tenements^ 

and  not  otherwise^  nor  to  any  other  Uses  and  Intents*' 

Vol.  V.  O 
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of  such  Town,  and  of  the  County  of  Kent,  adjoining  to 
the  same ;    and   having   erected   the   said  School,  he 
applied  for  and  obtained  a  Charter  for  founding  and 
establishing  the  same,  and  a  License  from  the  Crown 
to  hold  Lands    in   Mortmain,   for  the  support  of  the 
School ;  and  such  Charter  and  License  were  made  and 
granted  by  Letters    Patent,    under  the  Great  Seal  of 
England,  dated  in  the  seventh  year  of  the  Reign  of  his 
Majesty  King  Edward  the  Sixth;  and  which  Letters 
Patent  were  in  the  Latin  Language,  and  being  trans- 
lated, are  as  follow ;  viz.  **  The  King  to  all  to  whom, 
8cc.  Greeting ;  Know  ye,  that  we  at  the  humble  Petition 
of  Sir  Andrew  Judd,  Knight  and  Alderman  of  our  City 
of  London,  for  the  erecting  and  establishing  a  Grammar 
School  in  the  Town  of  Tonbridge,  in  our  County  of  Kent, 
foF  institution  and  instruction  of  Boys  and  Youth  in 
the  said  Town  and  County  there  adjacent,  of  our  special 
Grace  and  our  certain  Knowledge  and  mere  Motion,  do 
will,  grant  and  ordain,  that  from  henceforth  there  may 
and  shall  be  one  Grammar  School  in  the  said  Town  of 
Tonbridge,  which  shall  be   called  the  Free  Grammar 
School  of  the  aforesaid  Sir  Andrew  Judd,  Knight^  in 
the  said  Town  of  Tonbridge,  for  the  education,  institu- 
tion and  instruction  of  Boys  and  Youth  in  Grammar, 
to  continue  for  ever;    and  the  same  School  of  one 
Master   (or  Pedagogue),  and  one   Under-Master  (or 
Usher),  to  continue  for  ever,  we  do  erect,  create,  and 
found  by  these  Presents :  And  that  the  intent  aforesaid 
may  the  better  take  effect,  and  that  the  Lands,  Tene- 
ments, Rents,  Revenues  and  other  things  to  be  granted, 
assigned  and  appointed  towards   the   support   of  the 
School  aforesaid,  may  the  better  be  governed  for  the 
continuance  of  the  same  School,  we  will  and  ordain 
that  from  henceforth  the  aforesaid  Sir  Andrew  Judd, 
during  his  natural  life,  shall  be  and  be  called  '  Governor 
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of  the  Possessions,  Revenues  and  Goods  of  the  said 
School/  And  after  the  death  of  the  aforesaid  Sir 
Andrew  Judd,  we  will  and  ordain  that  the  Master, 
Wardens  and  Commonalty  of  the  Mystery  of  Skinners 
of  lAmdon,  for  the  time  being,  shall  be  and  be  called 
'  Governors  of  the  Possessions,  Revenues  and  Goods 
of  the  said  School,'  commonly  called  and  to  be  called 
*  The  Free  Grammar  School  of  the  said  Sir  Andrew 
Judd!  And  therefore  know  ye  that  we  have  assigned, 
elected,  nominated  and  constituted,  and  by  these  Pre- 
sents do  assign,  elect,  nominate  and  constitute  the 
aforesaid  Sir  Andrew  Judd  to  be  the  first  and  present 
Governor  of  the  Possessions,  Revenues  and  Goods  of 
the  said  Free  Grammar  School,  well  and  faithfully  to 
exercise  and  occupy  the  same  office  during  his  natural 
life ;  and  after  the  death  of  the  aforesaid  Sir  Andrew 
Judd,  the  aforesaid  Master,  Wardens  and  Commonalty 
of  the  Mystery  of  Skinners  of  Isondon  aforesaid,  and 
their  Successors  for  the  time  being,  well  and  faithfully 
to  exercise  and  occupy  the  same  office,  from  the  death 
of  the  aforesaid  Sir  Andrew  Judd,  for  ever.  And  that 
the  same  Sir  Andrew  Judd,  during  his  natural  life,  may 
and  shall  be  Governor  in  deed,  fact  and  '  name ;  and 
daring  his  life  shall  and  may  be  a  Body  Corporate  and 
Politic  of  himself,  by  the  name  of  Governor  of  the 
Possessions,  Revenues  and  Goods  of  the  Free  Granunar 
School  of  the  aforesaid  Sir  Andrew  Judd,  Knight,  incor- 
porated and  erected,.  And  the  same  Sir  Andrew  Judd, 
Governor  of  the  Possessions,  Revenues  and  Goods  of 
the  said  Free  Grammar  School,  during  his  life,  by  these 
Presents  we  do  incorporate,  and  a  Body  XDorporate  and 
Politic  by  the  same  name,  really  and  fully,  we  do  create, 
erect,  ordain,  make  and  constitute,  by  these  Presents. 
And  we  will,  that  after  the  death  of  the  aforesaid  Sir 
Andrew  Judd,  the  same  Master,  Wardens  and  Com- 
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monalty  of  the  Mystery  of  Skinners  of  London  afore- 
said,  and  their  Successors,  may  and  shall  be  Governors 
of  the  said  School,  in  deed,  fact  and  name ;  and  from 
thenceforth  may  and  shall  be  one  Body  Corporate  and 
Politic  of  themselves,  for  ever,  by  the  name  of   '  Go- 
vernors of  the  Possessions,  Revenues  and  Goods  of  the 
Free  Grammar  School  of  the  aforesaid  Sir  Andrew  Judd, 
Knight,  incorporated  and  erected/    And  the  same  Mas- 
ter, Wardens  and  Commonalty,  and  their  Successors, 
Governors  of  the  Possessions,  Revenues  and  Goods  of 
the  said  Free  Grammar  School,  after  the  death  of  the 
aforesaid  Sir  Andrew  Jvdd,  for  ever,  by  these  Presents 
we  do  incorporate,  and  a  Body  Corporate  and  Politic 
of  the  same  name,  to  endure  for  ever,  really  and  fully, 
we  do  create,    erect,   ordain,  make  and  constitute  by 
these  Presents.     And  further,  we  will,  and  by   these 
Presents  ordain  and  grant,  that  the  same  Sir  Andrew 
Judd,    Governor,    during  his  life,  of  the  Possessions, 
Revenues  and  Goods  of  the  said  Free  Grammar  School 
by  the  same  name,  may  and  shall  be  able  and  capable 
in  the  law,  during  his  life,  to  have  and  receive  for  the 
term  of  his  life,  as  well  of  us,  our  Heirs  and  Successors, 
as  of  any  other  Person  or  Persons  whomsoever,  Lands, 
Tenements  and  Hereditaments  whatsoever,  towards  the 
support  of  the  School  aforesaid  ;  the  Remainder  thereof 
to  the  aforesaid  Master,  Wardens  and  Commonalty  of 
the  Mystery  of  Skinners,  and  their  Successors,  for  the 
support  aforesaid.      And  also,  we  will,  and  by  these 
Presents  ordain  and  grant,  that  after  the  death  of  the 
aforesaid  Sir  Andrew  Judd,  Knight,  the  aforesaid  Master, 
Wardens  and  Commonalty  of  the  Mystery  of  Skinners 
of  London  aforesaid,  for  the  time  being,  shall  be  *  Go- 
vernors of  the  Possessions,  Revenues  and  Goods  of  the 
said  Free  Grammar  School,'  and  shall  have  perpetual 
succession  :  and  by  the  same  name  may  and  shall  be 
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Persons  able  and  capable  in  law  to  have  and  receive 
Lands,  Tenements,  Meadows,  Feedings,  Pastures,  Rents, 
Reversions,  Revenues  and  Hereditaments  whatsoever, 
as  well  of  us,  our  Heirs  or  Successors,  as  of  the  afore- 
said Sir  Andrew  Judd,  his  Heirs,  Executors  or  Assigns, 
or  of  any  other  Person  or  Persons  whomsoever,  in  like 
manner  towards  the  support  of  the  School  aforesaid. 
And  further,  we  will,  and  for  us  our  Heirs  and  Succes* 
8ors  grant,  by  these  Presents,  to  the  aforesaid  Governor 
and  their  Successors,  that  from  henceforth  they  shall 
have  a  common  Seal  to  serve  for  their  Business,  touch- 
ing or  concerning  only  the  Premises  and  other  things 
in  these  Letters  Patent  expressed  and  specified,  or  any 
parcel  thereof.  And  that  the  same  Governors,  by  the 
name  of  '  Governors  of  the  Possessions,  Revenues  and 
Goods  of  the  Free  Grammar  School  of  the  aforesaid 
Sir  Andrew  Judd,  Knight,  in  Tonbridge,  aforesaid,'  shall 
be  able  to  plead  and  be  impleaded,  defend  and  be 
defended,  answer  and  be  answered,  in  whatsoever 
Courts  and  Places,  and  before  whatsoever  Judges,  in 
whatsoever  Causes,  Actions,  Businesses,  Suits,  Plaints, 
Pleas  and  Demands,  of  whatsoever  nature  or  condition 
they  may  be,  touching  or  conceding  the  Premises,  or 
any  parcel  thereof;  or  for  any  Trespasses,  Offences, 
Things,  Causes  or  Measures  by  any  Person  or  Persons 
done  or  perpetrated,  or  to  be  done  or  perpetrated,  in  or 
upon  the  Premises,  or  any  part  thereof,  or  for  any 
things  in  these  Presents  specified:  And  moreover,  of 
our  future  Grace,  and  of  our  certain  Knowledge  and 
mere  Motion,  we  have  given  and  granted,  and  by  these 
Presents  do  give  and  grant,  to  the  aforesaid  Sir  Andrew 
Judd,  the  present  Governor,  during  his  natural  life,  full 
Power  and  Authority  to  nominate  and  appoint  the 
Master  and  Under-Master  of  the  School  aforesaid,  as 
oUea  as  the  same  School  shall  be  void  of  a  Master ; 
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And  that  the  same  Sir  Andrew  Judd,  during  his  life, 
from  time  to  time  shall  make,  and  shall  and  may  be 
able  to  make,  fit  and  wholesome  Statutes  and  Ordi- 
nances in  writing,  concerning  and  touching  the  order, 
government  and  direction  of  the  Master  and  Under- 
Master  and  Scholars  aforesaid,  for  the  time  being ;  and 
the  Stipend  and  Salary  of  the  same  Master  and  Undo*- 
Master,  and  other  things  touching  and  concerning  the 
same  School,  and  the  order,  governance,  preservation  and 
disposition  of  the  Rents  and  Revenues  to  be  appointed 
for  the  support  of  the  same  School ;  which  same  Statutes 
and  Ordinances  so  to  be  made,  we  will,  grant,  and  by 
these  Presents  conmiand  to  be  inviolably  observed  from 
time  to  time  for  ever :  And  moreover,  we  have  given  and 
granted,  and  by  these  Presents  do  give  and  grant,  to  the 
aforesaid  Master,  Wardens  and  Commonalty  of  the  Mys- 
tery of  Skinners  of  Lottdon,  and  their  SuccessorB,  and 
the  major  part  of  them  for  the  time  being,  that  they 
after  the  death  of  the  aforesaid  Sir  Andrew  Judd,  Knight, 
shall  have  full  power  and  authority  to  nominate  and 
appoint  the  Master  and  Under-Master  of  the  School 
aforesaid,  so  often  as  the  said  School  shall  be  void  of  a 
Master  and  Under-Master ;  and  that  the  same  Governors, 
with  the  advice  of  the  Wardens  and  Fellows  of  the  Col- 
lege of  AU  Saints,  in  the  University  of  Oxford,  for  the 
time  being,  shall  and  may  be  able  to  make   (if  need 
shall  be)  fit  and  wholesome  Statutes  and  Ordinances 
in  Writing,   concerning  and  touching  the  order,   go- 
vernment and   direction   of   the   Master  and   Under- 
Master,  and  Scholars  of  the  School  aforesaid  for  the 
time  being,  and  other  things  touching  and  concerning 
the  same  School,  and  the  order,  government,  preserva- 
tion and  disposition  of  the  Rents  and  Revenues  to  be 
appointed  for  the  support  of  the  same  School ;   which 
same  Statutes  and  Ordinances  so  to  be  made,  we  will. 
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grant,  and  by  these  Presents  command  inviolably  to  be 
obsenred  from  time  to  time  for  ever.  And  moreover,  of 
our  further  Grace  we  have  given  and  granted,  and  by 
these  Presents  do  give  and  grant  for  us,  our  Heirs,  and 
Successors,  to  the  aforesaid  Master,  Wardens,  and  com- 
monalty of  the  Mystery  of  Skinners  of  London  afore- 
said, and  their  Successors,  special  Licence,  and  free  and 
lawful  Faculty,  Power  and  Authority,  to  have,  receive 
and  purchase  to  them  and  their  Successors  for  ever, 
towards  the  support  and  maintenance  of  the  School 
aforesaid,  as  well  of  us/  our  Heirs  or  Successors,  as  of 
the  aforesaid  Sir  Andrew  Judd,  Knight,  or  of  any  other 
Person  or  Persons  whomsoever.  Manors,  Messuages, 
Lands,  Tenements,  Rectories,  Tithes  and  other  Here- 
ditaments whatsoever,  within  our  kingdom  of  England, 
or  elsewhere  within  our  Dominions,  provided  they  shall 
not  exceed  the  yearly  value  of  40  /• ;  any  Statute  concern- 
ing Lands,  and  Tenements  not  to  be  put  into  Mortmain, 
or  any  other  Statute,  Act,  Ordinance  or  Provision,  or 
any  oiher  thing,  cause  or  matter  to  the  contrary  thereof^ 
had,  made,  enacted,  ordained,  or  provided  in  anywise 
notwithstanding  :  And  we  will,  and  by  these  Presents 
ordain,  that  all  the  Issues,  Rents  and  Revenues  of  all 
the  Lands,  Tenements  and  Possessions  hereafter  to  be 
given  and  assigned  towards  the  support  of  the  School 
aforesaid,  from  time  to  time,  shall  be  converted  to  the 
support  of  the  Master  and  Under-Master  of  tbe  School 
aforesaid  for  the  time  being ;  and  to  the  reparation  of 
the  said  Lands  and  Tenements,  and  not  otherwise,  nor 
to  any  other  Uses  or  Intents:  And  we  will,  and  by  these 
Presents  grant  to  the  aforesaid  Governors,  that  they  may 
and  shall  have  these  our  Letters  Patent,  under  our  Great 
Seal  of  England,  in  due  manner  made  and  sealed,  with- 
out Fine  or  Fee,  great  or  small,  to  us  in  our  Hanaper  or 
elsewhere  to  our  use  for  the  same,  in  anywise  to  be 
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rendered^  paid  or  done,  although  express  mention^  foe."' — 
That  for  the  maintenance  and  support  of  the  Master,  and 
Usher,  and  of  the  said  School,  the  said  Sir  Andrew  Judd 
purchased  divers  Messuages,   Lands,  Tenements  and 
Hereditaments,  then  of  the  yearly  value  of  30  /.  or  there- 
abouts, situate  in  the  Parishes  of  All  Sainis,  Grace- 
church-street,  and  St.  Pancras,  in  the  county  of  Middlesex, 
which  lands  were  conveyed  to  the  said  Sir  Andrew  Judd 
and  one  Henry  Fisher,  a  Trustee  for  the  said  Sir  Andrew 
Judd,  as  Joint-tenants  in  Fee. — That  the  said  Sir  jIw- 
drew  Judd,  during  his  life,  received  the  Rents,  Issues 
and  Profits  of  the  said  Lands  so  purchased  as  aforesaid, 
amounting  to  the  annual  sum  of  30/.  and  applied  the 
same  in  the  payment  of  20/.  annually  to  the  Master  of 
the  said  School,  8  /..  annually  to  the  Usher  of  the  said 
School,  and  laid  out  in  the  repairs  of  the  School-house, 
or  reserved  for  the  repairs  thereof,  the  remaining  sum  of 
2  L  per  annum.    And  the  said  Sir  Andrew  Judd,  in  his 
•life-time,  made  and  published  certain  Rules  and  Ordi- 
nances respecting  the  management  of  the  said  School, 
and  the  disposition  of  the  Revenues  thereof,  such  Reve* 
nues  amounting  at  that  time  as  aforesaid  to  the  sum  of 
30/.  per  annum;  and  the  Rule  or  Ordinance  relating  to 
this  disposition  of  the  Revenues  of  the  said  Charity, 
was  in  the  words  and  figures,  or  to  the  purport  and  ef- 
fect following ;  that  is  to  say,   ''  I  will  that  the  Master 
receive  quarterly  for  the  Wages,  5/.  and  the  Usher  40*. 
and  that  they  have  their  Dwelling  rent-free ;  and  all  other 
Charges,  as  in  repairing  of  the  said  School,  in  all  manner 
of  Reparations,  borne  and  allowed  necessarily,  and  ac^ 
cording  to  the  view  from  time  to  time  taken  by  the  said 
Skinners.'' — That  the  said  Sir  Andrew  Judd  by  his  WilU 
bearing  date  the  2d  day  of  September  1558,  and  which, 
was  well  made  according  to  the  Statutes  then  in  being' 
for  the  devise  of  freehold  estates,  thereby  gave  and  de* 
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vised  the  same  Hereditaments  which  he  had  purchased 
as  aforesaid,  and  also  certain  other  Messuages,  Lands, 
Tenements  and  Hereditaments  whereof  he  was  seised  at 
the  respective  times  of  making  his  Will,  and  of  his  Death, 
to  the  support  of  the  said  School  so  erected  and  founded 
by  him  as  aforesaid :  and  the  said  Will,  so  far  as  relates 
to  the   devise  of  the  said  Messuages,    Lands,  Tene- 
ments and   Hereditaments,  was  in   the  words   or  to 
the  purport  and  effect  following ;  that  is  to  say,  "  And 
whereas  I,  the  said  Sir  Andrew  Judd,  have  built  and 
erected  a  Free  Grammar  School  at  Tonbridge,  in  the 
county  of  Kent,  to  have  continuance  for  ever ;  for  the 
maintenance  and  continuance  whereof,  I  give,  will  and 
bequeath  unto  tlie  Masters  and  Wardens  of  the  Frater- 
nity of  Corpus  Christie,   of  the   Craft   or  Mystery  of 
Skinners  of  the  City  of  London,  all  that  my  Close  of 
Pasture,  with  the  Appurtenances,  called  The  Sandhills, 
situate  and  lying  on  the  backside  of  Holbourn,  in  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,  being 
of  the  yearly  value  of  13/.  6  s.  8rf.;  and  all  that  my 
Messuages  or  Tenement,  with  the  Appurtenances,  situate, 
lying  and  being  in  the  Old  Swan  Alley  in  Thames-street, 
in  the  parish  of  St.  Lawrence  Poulteney  in   London, 
beii^g  of  the  yearly  value  of  6/.  35.  ^d.  now  in  the 
tenure  or  occupation  of  one  Maurice  Dyer ;  and  all  that 
my  Messuage  or  Tenement,  with  the  Appurtenances, 
situate,  lying  and  being  in  the  parish  of  Allhallows  in 
Graceehurch'Street,  London,  now  in  the  tenure  or  occu- 
pation of  William  Judd,  Skinner;  and  also  all  my  Mes- 
.  suage  or  Tenement,  with  the  Appurtenances,  in  Grace- 
church'Street  aforesaid,  in  the  said  parish  of  Allhallows, 
now  in  the  tenure  or  occupation  of  Jackson,  Shoemaker ; 
which  said  two  Messuages  or  Tenements  aforesaid,  in 
the  said  Parish  of  Allhallows,  be  now  of  the  yearly 
value  of  7  /. ;  and  all  that  my  Messuage  or  Tenement  in 
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Gracechurchstreet  aforesaid,  in  the  said  parish  of  All- 
hallows,  now  in  the  tenure  or  occupation  of  Thomas  Smith, 
Haberdasher,  of  the  yearly  value  of  8/.;  and  all  that 
my  Messuage  or  Tenement,  with  the  Appurtenances, 
situate  in  Gracechurch-street  aforesaid,  in  the  said  parish 
of  Allhallows,  now  in  the  tenure  or  occupation  of  Chris- 
topher Piper,  Ironmonger,  of  the  yearly  value  of  63«.  ^d. ; 
and  all  that  my  Messuage  or  Tenement,  with  the  Ap- 
purtenances, in  Gracechurch-street  aforesaid,  in  the  said 
parish  of  Allhallows,  now  in  the  tenure  or  occupation  of 
Thomas  Peterborowe,  of  the  yearly  value  of  40  s. ;  and  all 
my  Messuage  or  Tenement,  with  the  Appurtenances,  in 
Gracechurch-street  aforesaid,  in  the  parish  of  St.  Peter 
in  Comhill,  London,  now  in  the  tenure  or  occupation  of 

Uxley,  Grocer,  of  the  yearly  value  of  4/. ;  and  all 

that  my  new  Messuage  or  Tenement,  with  the  Appur- 
tenances, situate,  lying  and  being  within  the  Close  of 
St.  Helen's  in  London,  and  in  the  parish  of  St.  Helen's  in 

London,  now  in  the  tenure  or  occupation  of HaU^ 

Widow,  late  the  Wife  of  Thomas  Hall,  Grocer,  deceased, 
of  the  yearly  rent  of  40 «. ;  and  all  those  my  Messuages, 
Tenements  and  Gardens,  with  their  Appurtenances, 
situate,  lying  and  being  in  the  parish  of  St.  Mary  Axe, 
London,  of  the  yearly  value  of  5/. — ^To  have  and  to  hold 
all  and  singular  the  aforesaid  Messuages,  Tenements, 
Gardens  and  other  the  Premises,  with  the  Appurtenances, 
before  willed  and  bequeathed  unto  the  said  Master  and 
Wardens,  and  their  Successors  for  ever:  And  furthermore, 
I  give,  will  and  bequeath  unto  the  said  Master  and  War- 
dens of  the  said  Fraternity  of  Corpus  Christie,  of  the  Craft 
or  Mystery  of  Skinners,  of  the  said  City  of  London  afore- 
said, one  Annuity  or  Yearly  Rent  of  10/.  of  lawful 
Money  of  England,  going  out  and  to  be  yearly  per- 
ceived and  taken  out  of  all  that  my  Messuages  or  Tene- 
ments, with  the  Appurtenances,  in  Graces-street  afore- 
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said,  called  the  Bell,  to  hold,  perceive  and  take  the  said 
Annuities  or  Yearly  Rent  of  lo/.  unto  the  said  Master 
and  Wardens,  and  their  Successors  for  ever,  at  four 
Terms  of  the  Year  yearly ;  to  be  paid,  that  is  to  say,  at 
the  Feasts  of  the  Birth  of  our  Lord  God,  the  Annun- 
ciation of  our  Blessed  Lady  the  Virgin,  the  Nativity 
of  St.  John  Baptist,  of  St.  Michael  the  Archangel,  by 
even  Portions ;  and  if  it  fortune  that  the  said  Annuity 
or  Yearly  Rent  of  lo/.  to  be  behind,  unpaid  in  part  or 
in  all  by  the  space  of  one  month  next  after  any  day  or 
term  of  payment  thereof,  in  which  as  before  it  ought 
to  be  paid/  that  then  and  so  often  it  shall  be  lawful 
to  and  for  the  said  Master  and  Wardens  and  their  Suc- 
cessors, as  well  by  themselves  as  by  their  certain 
Attorney  or  Attomies,  into  the  said  Messuage  or  Tene- 
mept,  called  the  Bell,  to  enter  and  distrain,  and  the 
Distress  or  Distresses  there  found,  lawfully  to  lead, 
drive^  bear  and  carry  away,  and  the  same  with  them  to 
retain  and  keep  until  the  said  Annuity  or  Annual  Rent 
of  lo/.  vvrith  all  the  Arrears  of  the  same,  shall  be  unto 
the  said  Master  and  Wardens,  their  Successors  or 
Assigns,  fully  contented,  satisfied  and  paid :  And  I  wilh 
that  the  Rents,  Issues,  Revenues  and  Profits  yearly 
arising,  renewing  and  coming  of  the  Messuages,  Lands 
and  Tenements,  and  other  the  Premises  given,  willed 
and  bequeathed  unto  the  said  Master  and  Wardens, 
their  Successors  in  manner  before  expressed,  shall  be  by 
them  and  their  Successors,  employed  and  bestowed  in 
manner  and  form  following,  that  is  to  say;  ist.  I  will, 
that  the  said  Master  and  Wardens  for  the  time  being 
shall  yearly  content  and  pay  the  Schoolmaster  of  my 
said  Free  Grammar  School,  at  Tonbridge  aforesaid,  for 
the  time  being,  for  his  Stipend  and  Wages  20/.  at 
four  terms  in  the  Year ;  that  is  to  say,  at  the  Feast  of 
St.  Michael  the  Archangel,  die  Birth  of  our  Lord  God, 
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the  Annunciation  of  our  Blessed  Lady  the  Virgin,  and 
the  Nativity  of  St.  John  the  Baptist,  by  even  Portions, 
or  within  one  month  next  after  every  of  the  said  Feasts. 
Item,  to  the  Usher  of  the  said  School  for  the  time  being, 
8/.  of  lawful  Money  of  England,  at  four  times  and  days 
of  payment  aforesaid,  or  within  one  month  next  after 
every  of  the  said  Feasts,  by  even  Portions.  Item,  I  will 
that  the  said  Master  and  Wardens  for  the  time  being, 
shall  once  in  the  year  for  evermore,  ride  to  visit  the 
said  School,  and  there  to  see  and  consider  whether  the 
said  Master  and  Usher  of  the  said  School  do  their  Duties 
towards  the  Scholars  of  the  said  School,  in  teaching  of 
them  of  Virtue  and  Learning,  and  whether  the  Scholars 
of  said  School  do  of  their  parts  use  themselves  virtuous 
and  studious,  and  whether  they  do  observe  and  keep 
the  orders  and  wills  of  my  said  Free  Grammar  School 
or  not :  And  I  will  that  the  aforesaid  Master  and  War- 
dens in  their  said  Visitation,  shall  take  order,  that  if 
any  of  the  Rules  and  Orders  of  my  said  Free  School 
shall  fortune  to  be  broken,  either  by  the  Master  or 
Usher  of  the  said  School,  or  by  any  of  the  Scholars  of 
the  same,  that  then  the  same  may  be  forthwith  reformed 
and  amended  according  to  the  good  discretion,  and  as 
my  special  trust  and  confidence  is  in  them :  And  I  will 
that  the  said  Master  and  Wardens  for  the  time  being, 
shall  yearly  have  for  their  Labour  and  Pains,  therein 
to  be  taken,  for  their  Expences  in  their  behalf  lo/. 
yearly :  And  also  I  will  that  the  said  Master  and  Wardens 
for  the  time  being,  shall  for  ever  weekly  pay,  or  cause 
to  be  paid,  unto  the  six  poor  Almsmen  inhabited  in  my 
Almshouses,  within  the  close  of  St.  Helen's  aforesaid 
for  their  relief  4^.  that  is  to  say,  to  every  of  them  6d. 
weekly ;  and  I  will  the  same  to  be  paid  every  Sunday 
in  the  year  by  the  hands  of  the  Renter  Warden  of  the 
said  Company  of  Skinners,  for  the  time  being;  and 
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I  will  that  the  said  Renter  Warden  for  his  pains^  to  be 
taken  in  and  about  the  payment  of  the  said  Almsmen  as  is 
aforesaid,  shall  have  yearly  out  of  the  Rents  and  Profits 
of  the  said  Premises  i  os. :  And  further^  I  will  that  the 
Renter  Wardens  of  the  said  Company  of  Skinners  shall 
bestow  yearly,  out  of  the  Rents  and  Profits  of  the  Pre- 
miseSy  25  s.  /^d.  upon  Coals,  which  Coals  so  bought, 
I  will  shall  be  yearly  distributed  and  delivered  by  the 
said  Renter  Warden  to  and  amongst  the  said  six  Alms- 
men, for  their  further  Relief  and  Comfort:  And  I  will 
the  residue  of  all  the  Rents,  Issues  and  Profits  yearly, 
coming  and  growing  of  the  said  Messuage,  Tenement, 
Lands,  Gardens,  and  other  the  Premises  bequeathed  to 
the  said  xM  aster  and  Wardens,  shall  be  employed  by  the 
said  Master  and  Wardens  for  the  time  being,  upon  the 
needful  reparations  of  the  Messuage  or  Tenement  afore- 
said ;  and  the  Overplus  thereof  remaining,  I  will  shall 
be  to  the  use  and  behoof  of  the  said  Company  of  Skin- 
ners, to  order  and  dispose  at  their  wills  and  pleasures." — 
That  the  said  Sir  Andrew  Judd  died  soon  after  the  date 
of  his  said  Will,  and  after  his  Death  the  said  Henri/ 
Fisher  conveyed  to  the  Master,  Wardens  and  Common- 
alty of  the  Mystery  of  the  Skinners  of  London,  the 
Messuages,  Lands,  Tenements,  Hereditaments  and  Pre- 
miees  which  had  been  so  purchased  by  the  said  Sir 
Andrew  Judd  as  aforesaid. — ^That  after  the  death  of 
the  said  Henry  Fisher,  his  Heir-at-Law  endeavoured  to 
impeach  and  disturb  the  said  Conveyance,  and  that 
thereupon,  and  in  the  year  1572,  in  the  fourteenth 
year  of  the  Reign  of  Queen  Elizabeth,  upon  the  appli- 
cation of  the  said  Master  and  Wardens  and  Commonalty 
of  the  Mystery  of  Skinners  of  London,  a  certain  Act  of 
Parliament  was  made  and  passed,  intituled  ''  An  Act 
for  the  better  and  further  assurance  of  certain  Lands  and 
Tenements    to   the  maintenance  of  the   Free  Grammar 
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School  of  Tonbridge,  in  the  County  of  Kent ;  ^  whereby, 

after  reciting  the  foundation  of  the  said  School  by  the 

said  Sir  Andrew  Judd^  and  the  said  Letters  Patent, 

and  reciting  that  for  the  maintenance  and  sustenance 

of  one    Schoolmaster  and    Usher  of   the    said   Free 

Grammar  School,  certain  Messuages,  Lands,  Tenements 

and  Hereditaments  of  the  yearlie  value  of  thirtie  pounds 

or  thereabouts,  situate,  lying  and  being  in  the  Parish 

of  All  Sayntes,    in    Graycious-street,    in  London,  and 

Parysshe  of  St.  Pancrasse,  in  the  County  ofMyddksex,  were 

purchased  of  one  John  Gates,  esq.  and  Thomas  Thorogood, 

gent,  by  the  said  Sir  Andrew  Judde,  for  the  sum  of 

Foure  hundred  thirtie  Pounds  sixe  Shillings  Eight-pence 

of  his  Money,  only  paid  unto  the  said  John  Gates  and 

Thomas  Thorogood,  and  in  the  Conveyance  the  said  Sir 

Andrew  Judde  in  truste  did  joyne  with  himself  one 

Henry  Fyssher,  late  of  London,  deceased^   some  time 

servant  to  the  said  Sir  Andrew  Judde,  because  the  said 

Andrew  Judde,  at  the  time  of  the  said  purchase  of  the 

said  Premises,  fully  meant  and  determined  to  have  the 

Premises  conveyed  and  assured  unto  the  said  Master, 

Grardyons,  jCorpoaltye  of  the  Skynners  of  London,  as 

verye  evidently  and  credyble  did  appear;  and  after  the 

death  of  the  said  Sir  Andrew  Judde  the  said  Henry  Fisher, 

according  unto  the  true  intent  and  meanynge  of  the  said 

Sir  Andrew  Judde,  and  in  and  for  the  accomplishment 

and  performance  of  the  Trusts,  Confidence  in  him  the 

said  Henry  Fisher  reposed  by  the  said  Sir  Andrew,  in 

the  fourth  year  of  the  Reign  of  Her  Majesty  Queen 

Elizabeth,  did  convey  and  assure  the  Premises,  together 

with  other  Lands,   Tenements  and  Heredytaments  of 

his  own,  situate,  lying  and  being  within  the  Parish  of 

St.  Peter,  in  Graciouse-^reet,  in  London,  of  the  value 

of  6/.  or  thereabouts,  whereof  the  said  Henry  Itsher 

therein  stood  sole  seised  in  fee-simple,  unto  the  said 
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Master,  Gardyans  and  Comynaltye  of  the  Mystery  of 
the  Skynners  of  London^  as  well  for  the  better  susten- 
tatkm  of  the  said  Free  Grammar  School,  as  for  the 
Bustenance  of  one  Student  in  the  University  of  Oxforde ; 
which  said  conveyance  and  assurance  of  all  and  singular 
the  Premises,  made  by  the  said  Henry  Fisher  unto  the 
aforesaid  Marster,  Grardyons  and  Comyaltie,  had  been 
since  the  death  of  the  said  Henry  Fyssher,  somewhat 
discredited  and  impeached  by  a  certain  Indenture  therein 
particolarly  mentioned:  Therefore,  for  adveydenge  of 
all  ambigytie  and  doubts  which  at  any  time  thereafter 
might  aryse  and  ensue  against  the  goodness  or  validitie 
of  the  aforesaid  conveyance  and  assurance  of  the  Pre- 
mises made  by  the  said  Henry  Fyssher,  bond  fide,  imto 
the  aforesaid  Marster,  Gardyans  and  Comynaltie  of  the 
Premises  unto  the  said  Master,  Gardyans  and  Comynaltie 
of  the  Mystery  of  the  Skynners  of  London,  imto  the 
giodly  Uses,  Intents  and  Purposes  above  expressed.  It 
was  ordained  and  enacted.  That  the  aforesaid  Indenture, 
and  also  the  said  Enrolment  of  the  same,  and  all  Exem- 
plifications thereof,  from  thenceforth  for  ever  should  be 
and  be  taken,  reputed,  deemed  and  adjudged  of  non- 
eflfecte,  and  merely  frustrate  and  voy'd  to  all  intents, 
Gonstmctions  and  purposes  for  and  concerning  all  Lands, 
Tenements  and  Hereditaments  assured  for  the  mayn- 
tenance  of  the  said  Scole,  as  was  above  said ;  and  that 
all  Lands,  Tenements  and   Hereditaments,  with  the 
Appurtenances,  assured  or  conveyed  unto  the  aforesaid 
Marster,  Gardyans  and  Corporaltie  of  the  Skynners  in 
Idmdon,  as  is  aforesaid,  should  from  thenceforth  ever 
continiie,  remayne  and  be  unto  the  said  Marster,  Guar- 
dians and  Comynaltie  of  the  Mysterie  of  Skinners  of 
Lanebm,  to  the  godly  Uses  and  Intents  observed/' — That 
after  the  date  of  the  said  last-mentioned  Act,  Andrew 
Rsker,  the  Heir  of  the  said  H.  Fisher,  having  again 
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attempted  to  impeach  the  Title  of  the  said  Skinners 
Company  to  the  aforesaid  Lands,  as  such  Trustees  as 
aforesaid,  upon  the  ground  of  a  mis-description  of  the 
said  Company  in  the  several  Deeds  and  Instruments 
aforesaid,  a  certain  other  Act  of  Parliament  was  in  the 
year  1589,  in  the  31st  y/iar  of  the  Reign  of  Queen 
Elizabeth,  made  and  passed  upon  the  application  and 
petition  of  the  said  Company,  which  Act  was  intituled, 
'•  An  Act  for  the  bettei*  assurance  of  Lands  andTenements 
in  the  maintenance  of  the  Free  Grammar  School,  at  Ton- 
bridge,  in  the  County  of  Kent ; "  whereby,  after  reciting  the 
several  matters  aforesaid,  except  the  Will  of  the  said  Sir 
Jndrew  Judd,  and  reciting  that  the  said  Andrew  Fisher 
had  endeavoured  and  gone  about  to  iijipeach  the  afore- 
said Conveyance,  Letters  Patent,  and  Act  of  Parliamoat, 
by  pretence  of  the  mis-naming  of  the  true  Corporation 
which  should  have  taken  the  same.  It  was  enacted  by 
authority  of  that  present  ParUament,  That  the  name  of 
the  Incorporation  of  the  Skynners  of  London,  either  to 
have,  enjoye,  obtayne,  acquyre,  or  purchase,  or  to  grant, 
assure  or  to  convey  to  others,  and  to  sue  or  to  be  sued, 
from  thenceforth  for  ever  should  be  in  manner  and  form 
following ;  viz.  Master,  Wardyns  and  Comynaltie  of  the 
Mysterie  of  the   Skinners  of  London,  either  to  have, 
enjoye,  obtayne,  acquire  or  purchase,  or  to  grant,  assure 
or  to  convey  to  others,  and  to  sue  or  be  sued,  from 
thenceforth  for  ever  should  be  in  manner  and   form 
following ;  viz.  Master,  Wardyns,  and  Comynaltie  of  the 
Mysterie  of  the  Skinners  of  London,  and  that  name 
should  from  thenceforth  be  incorporate  for  ever,  and 
that  the  right  and  true  name  of  the  Incorporation, 
made  and  created  by  the  said  Letters  Patent  of  the 
said  late  Kynge  Edwarde  the  Sixth,  concemying  the 
said  Grammar  Schole,  had  been,  was  and  should  be,  to 
all  intents,  constructions  and  purposes,  in  manner  and 
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form  following;  viz.  Governors  of  the  Possessions,  Re« 
renues  and  Coodes  of  the  Free  Grammar  Schole  of  Sir 
Andrewe  Judde,  Knight,  in  the  Towne  of  Tonbridge,  in 
the  County  of  Kent:  And  it  was  further  Enacted,  by 
the  Authoritee  aforesaid.  That  all  the  Letters  Patent, 
Deeds,  Writings,  Assurance  and  Conveyances  before 
mentioned,  and  the  said  Act  of  Parliament,  should  be  of 
and  for  all  such  Houses,  Lands  Tenements  and  Here- 
ditaments as  weare  in  anywise  conveyed,  meant  or  in- 
tended to  or  for  the  said  Free  Grammer  Schole,  good 
and  effectuall  in  Law,  to  the  Governors  of  the  Posses- 
sions, Revenues  and  Goode  of  the  Free  Gramer  Scoole  of 
^irJndrewJtidd,  Knight,  in  the  Town  o(  Tonbridge,  in  the 
Coxxntie  o(  Kent,  to  all  intents,  constructions  and  pur- 
poses ;  and  that  the  Master,  Wardens  and  Comynaltie  of 
the  Mysterie  of  the  Skinners  of  London,  should  have, 
honld  and  enjoy  for  ever,  all  Houses,  Lands,  Tenements 
and  Hereditaments  whatsoever,  with  the  Appurtenances, 
assured  and  conveyed  unto  the  Corporation  of  the  Skyn- 
iiers  of  London  by  anye,  or  meant,  or  mencyoned,  or  in- 
tended to  be  assured  or  conveyed  unto  them  by  the  said 
Henry  Fisher,  as  aforesaid,  by  any  name  or  names  what- 
soever, other  than  such  Houses,  Lands,  Tenements  and 
Hereditaments  as  were  in  anywise  conveyed  or  assured, 
or  meant  or  intended  to  be  conveyed  or  assured,  to  or  for 
the  use  of  the  said  Free  Gramer  Schoole  of  Sir  Andrew 
Judd,  Knight,  in  the  Town  of  Tonbridge,  in  the  County 
of  Kent,  should  have,  hold  and  enjoy  for  ever,  all  siich 
Houses,  Lands,  Tenements  and  Hereditaments  what- 
soever, vnth  the  Appurtenances,  as  were  assigned  or 
conveyed,  or  meant  or  mencyoned,  or  intended  to  be  as- 
signed or  conveyed  unto  them  by  any  of  the  Letters 
Patent,  Writings,  Conveyances,  or  Acte  of  Parliament 
before  mentioned,  to  or  for  the  said  Free  Gramer 
Schoole/' — ^That  ever  since  the  date  of  the  said  last- 
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mentioned  Act^  the  Master^  Wardens  and  Commonalty 
of  the  Mystery  of  Skinners  of  London,  have  been  and 
they  still  are,  as  such  Trustees  as  aforesaid^  in  Posses- 
sion of  all  the  Messuages^  Lands^  Tenements,  Heredita- 
ments and  Premises  so  conveyed  and  devised  to  them 
as  aforesaid,  in  trust  for  the  maintenance  and  sopport 
of  the  said  School  so  founded  at  Tonbridge  aforesaid, 
subject  nevertheless  to  the  application  of  some  part  of  the 
Rents  and  Profits  of  the  Premises,  devised  by  the  said 
Testator's  Will,  to  the  maintenance  of  the  Alms-people 
therein  mentioned;  the  said  School  hath  been  ever  since 
and  still  is  continued  at  Tonbridge  aforesaid,  and  there 
had  been  and  are  now  a  Schoolmaster  and  Usher  in  the 
said   School,   duly  appointed  by   the   said    Skinners 
Company. — ^That   the   Rents  and  Profits   of  the  said 
Estates  and  Premises,  so  conveyed  and  devised  to  the 
said  Master,  Wardens  and  Commonalty  of  the  Mysteiy 
of  Skinners  of  London,  for  the  purposes  aforesaid,  have 
very  greatly  increased,  and  that  the  same  amount  now 
to  several  Thousand  Pounds  per  annum,  and  that  the 
Master,  Wardens  and  Commonalty  of  the  Mystery  of 
Skinners  of  London,  have  received  and  do  receive  the 
whole  of  such  Rents  and  Profits,  and  that  they  have 
thereout  kept  and  do  keep  the  said  School  and  Premises 
in  Repair,  and  have  paid  and  do  thereout,  the  sum  of 
20  /.  annually  to  the  Master  of  the  said  School,  and  the 
further  sum  of  8/.  annually  to  the  Usher  of  the  said 
School,  and  they  have  usually  for  several  years  past, 
by  a  vote  of  said  Company,  presented  the  Master  and 
Usher  of  the  said  School  with  the  sum  of  42/.  annually 
between  them,  and  making  the  whole  Receipts  o£  the 
Master  and  Usher  from  the  said  Estates  amount  oidy  to 
the  sum  of  70/.  per  annum,  and  the  whole  surplus  of  the 
said  Rents  and  Profits  amounting  to  several  Thousands 
per  annum,  the  said  Master,  Wardens  and  Commonalty 
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6f  the  Mystery  of  the  Skinners  of  London,  have  annually 
appropriated  and  do  now  appropriate  to  their  own  use.— 
That  Francis  Gregg,  of  Skinners  Hall,  in  the  City  of 
London,  gentleman,  is  now  the  Clerk  or  Secretary  of  the 
(raid  Company,  and  is  in  the  habit  of  receiving,  on 
behalf  of  the  said  Company,  the  Rents  and  Profits  of 
»aid  Company's  Estates  and  of  the  said  Charity  Estates, 
and  of  settling  the  Accounts  respecting  the  same,  and 
he  is  intrusted  with  or  keeps  in  his  possession  all  the 
Deeds,  Books  and  Papers  of  the  said  Company,  and  he 
18  well  acquainted  with  all  the  particulars  of  the 
Foundation  and  Endowments  of  the  said  School^  and  of 
the  Estates  belonging  to  the  same,  and  the  Rents  and 
Profits  thereof,  and  of  all  Deeds,  Evidences  and  Writ- 
ings relating  thereto,  and  in  particular  the  deed  made 
liy*  Henry  Fisher,  in  the  said  Act  of  Parliament  men- 
tioned.— ^lliat  applications  have  been  frequently  made 
to  the  Master,  Wardens  and  Commonalty  of  the  Mys- 
tery of  the  Skinners  of  London,  to  account  for  the  Rents 
and  Profits  of  the  said  Trust  Estates  and  Premises 
received  by  them  as  aforesaid,  and  to  apply  the  same  to 
the  purposes  of  the  Trusts  upon  which  the  said  Estates 
'are  vested  in  them,  and  particularly  to  apply  a  com- 
petent part  of  the  Revenues  of  the  said  Charity  to  the 
maintenance  and  support  of  the  Master  and  Usher  of 
^e  said  School,  so  founded  by  the  said  Sir  Andrew  Judd 
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The  Prayer  of  the  Bill  was,  that  an  Account  might 
be  taken,  by  and  under  the  Directions  and  Decree  of 
this  Court,  of  all  and  singular  the  Messuages,  Lands, 
Tenemmts,  Hereditaments  and  Premises,  conveyed  or 
devised  to  the  Defendants,  the  Master,  Wardens  and 
CommoDalty  of  the  Mystery  oT  the  Skinners  of  Xoit- 
'don,  by  the  said  Sir  A.  Judd,  or  his  Trustees,  by  the 
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Conveyance  and  Will  hereinbefore  mentioned ;  and  thai 
it  might  be  declared,  that  all  the  Rents,  Issues  and  Pro- 
fits of  the  Messuages,  Lands,  Tenements,  Hereditaments 
and  Premises,  vested  in  said  Corporation  by  virtue  of 
the  said  Conveyances,  are  appUcable  and  ought  to  be 
applied  to  the  support  of  the  said  School  so  founded  by 
the  said  Sir  A.  Judd,  at  Tanbridge,  as  aforesaid,  and  to 
the  maintenance  and  support  of  the  Schoolmaster  and 
Usher  therein ;  and  that  it  may  be  declared,  that  all  the 
Rents,  Issues  and  Profits  of  the  Messuages,  Lands,  Te- 
nements, Hereditaments  and  Premises,  which  passed  to 
the  said  Corporation  under  the  Will  of  the  said  Sir 
A,  Judd,  are  applicable  and  ought  to  be  applied  to  the 
support  of  the  said  School,  and  the  maintenance  of  the 
Schoolmaster  and  Usher,  subject  to  the  appointment  of 
a  part  of  the  said  Rents  and  Profits  amongst  the  poor 
Almsmen  of  the  Foundation  of  the  said  Sir  A.  Judd,  and 
subject  also  to  the  Deductions,  by  the  said  Corporation 
or  Company,  of  a  proportion  of  the  said  Rents  for  their 
Trouble,  according  to  the  proportion  of  loZ.  to  the  Rents 
of  the  said  Estates,  at  the  date  of  the  said  Will  -,  and 
that  it  may  be  referred  to  one  of  the  Masters  of  this 
Court  to  take  an  Account  of  all  and  singular  the  Rents* 
Issues  and  Profits  of  the  several  Estates  and  Premises 
belonging  to  the  said  Charity,  and  other  the  Revenues 
thereof,  received  by  the  said  Defendants  the  Master, 
Wardens  and  Commonalty  of  the  Mystery  of  the  Skin- 
ners of  London,  or  by  their  order,  or  for  their  use,  and 
of  the  applications  and  dispositions  thereof,  and  that 
they  may  answer  such  parts  of  the  said  Rents,  Profits 
and  Revenues  as  shall  appear  to  have  been  improperly 
applied  by  them,  from  such  time  as  this  Court  shall 
direct ;  and  that  it  may  be  referred  to  the  said  Master 
to  apportion  the  Rents  of  the  Estates  and  Premises,  send 
other  Revenues,  devised  by  the  Will  of  the  said  Sir 


OASES   IN    CHANCERY. 

A.  Judd,  amongst  the  different  Parties  interested  in  the 
same  under  the  said  WiU,  and  to  settle  a  Plan  for  the 
future  application  of  all  the  Rents  and  Profits  of  the 
Estates,  and  other  the  Revenues  belonging  to  the  said 
School  at  Tonbridge,  to  the  uses  of  the  said  School^  and 
of  the  Schoolmaster  and  Usher  thereof;  and  that  for  the 
purposes  aforesaid,  all  necessary  Directions  might  be 
^yen. 

The  Master  and  Wardens  of  the  Skinners  Company, 
hy  their  Answer,  admitted  most  of  the  material  facts 
•tated  in  the  Information ;  and  submitted  that  the  Com- 
pany have  been  and  now  are  in  possession  of  the  Lands 
conveyed  to  them  for  their  own  use  and  benefit,  subject 
to  the  payment  of  the  Stipends  and  sums  of  Money,  and 
other  Charges  directed  to  be  paid  out  of  the  Rents  and 
Profits  by  the  Will  of  Sir  A.  Judd,  and  not  otherwise, 
as  Trustees,  or  in  any  character^ 

'  The  Answer  further  stated,  that  the  Rents  and  Profits 
of  the  Estates  and  Premises,  so  devised  and  conveyed 
to  the  Master  and  Wardens  of  the  Skinners  Company, 
now  amount  to  the  annual  sum  of  4,306/.  is.Gd.;  and 
that,  after  paying  thereout  20/.  annually  to  the  Master 
of  the  School,  and  8/.  to  the  Usher,  according  to  the 
Win  of  Sir  A.  Judd,  and,  according  to  a  Vote  of  the 
Company  for  some  years  past,  a  further  sum  of  31  /•  los. 
to  the  Master,  and  10/.  10  s.  to  the  Usher,  as  a  Gratuity, 
and  not  as  due  out  of  the  Rents  and  Profits,  they  applied 
the  remainder  of  the  Rents  and  Profits  to  the  general 
purposes  of  the  Company. 

• 

They  further  stated,  that  they  have  not  in  their  cus^ 
tody  or  power  the  Deed  in  the  Information  stated  to 
luiTe  been  made  by  Henry  Fisher  to  the  Company,  or 
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any  Copy,  Abstract  or  Extract  thereof,  and  denied  that, 
they  had  at  any  time  destroyed,  suppressed  or  canceUed 
any  Papers  relating  to  the  Estate. 

The  Defendant  Gregg,  by  his  Answer,  denied  he  waa 
the  Receiver  of  the  Rents  and  Profits  of  the  Company's 
Estates;  and  stated,  that  the  same  are  received  by  a 
Member  of  the  Company;  and  that  the  Books,  Papers 
and  Writings  relating  to  the  Matters  in  the  Information, 
except  certain  Accomits  mentioned  in  bis  Answer,  are  in 
the  possession  and  keeping  of  some  of  the  Company ;  that 
he  had  perused  the  Answer  of  the  Company,  which  he 
believes  to  be  true,  and  that  he  cannot  make  any  fortha 
Answer  to  the  Bill  than  is  contained  in  that  Answer. 


Mr.  Hart  (for  the  Attorney  General),  Mn  Bdl, 
and  Mr.  Home,  for  the  Relators : — 
The  object  of  this  Information  is,  to  have  an  Account 
taken  of  the  Rents  and  Profits  of  a  very  considerable 
Estate,  which  we  contend  has  been  dedicated  to  cha- 
ritable Purposes.  If  our  construction  of  the  Instruments 
be  right,  the  Account  is  of  course.  On  the  other  side, 
it  will  be  contended,  on  behalf  of  the  Skinners  Com* 
pany,  that  the  Rents,  which  amount  to  upwards  of 
4,000/.  a  year,  belong  to  them  beneficially,  after  deduct- 
ing the  Expences  of  the  School,  which  amount  to  about 
40  2.  a  year  The  case  is  thus : — At  the  conclusion  of  the 
short  reign  of  Edward  the  Sixth,  Sir  Andrew  Judd,  a 
Merchant,  who  was  bom  at  Tonbri^e  in  Kent,  built 
a  House  for  the  purpose  of  a  public  School ;  and  to  give 
the  School  pemanency,  he  obtained  Letters  Patent 
from  Edward  the  Sixth,  by  which  a  Licence  was  given 
to  purchase  Lands  of  the  value  of  40/.  a  year,  which 
were  to  be  held  in  Mortmain  for  the  maintenance  of  tht 
School,  and  of  the  Master  and  Usher,  and  for  no  othsf 
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purpose;  and  the  Skinners  Company,  before  incor* 
porated  under  the  name  of  '*  The  Master^  Wardens  and 
Commonalty  of  the  Skhmers  of  London,*^  were,  for  the 
purposes  of  this  Charity,  made  a  new  and  distinct  Cor- 
poration, and  incorporated  under  a  different  Title,  by 
the  name  of  *'  The  Governors  of  the  Possessions,  Revenues 
and  Goods  of  the  Free  School  of  Tonbridge"  After  ob- 
taining these  Letters  Patent,  Sir  Andrew  Judd  made 
certain  Bye-laws  for  the  regulation  of  the  Charity. 
They  are  dated  the  6th  of  Elizabeth,  after  the  death  of 
Sir  Andrew  Judd\  but  it  is  clear  they  originated  from 
him.  They  contain  all  the  Rules  and  Regulations,  and 
how  all  parties  were  to  conduct  themsdves  as  to  this 
School.  Sir  Andrew  afterwards  died,  having,  by  his 
Will,  dated  in  1558,  disposed  of  his  Lands;  he,  after  a 
Provision  for  his  Wife  and  Children,  makes  a  Recital, 
upon  which  the  question  to  the  Residue  depends.  [That 
part  of  the  Will  was  here  read,  stated  in  the  Plead- 
ings ante,  p.  185,  begining  with  the  words  ''And 
I  will/  &c.  and  ending  with  the  words  '*  wills  and  plea- 
nret/']  There  is  a  difference  between  the  Parties  on 
the  construction  of  this  Will.  We  say,  the  Will  was  in- 
operative, and  that  the  Charter  and  subsequent  Acts  of 
Parliament  are  what  is  alone  to  be  looked  to.  But  sup- 
pose the  Will  operative,  what  is  its  effect?  The  Skinners 
Company  say,  that  by  the  words  "  and  the  Overplus  re- 
Buaningshallbe  to  the  use  andbehoof  of  the  said  Company 
efSkmners,  to  order  and  dispose  at  their  will  and  plea- 
vueB^  it  was  meant  that  they  should  have  an  absolute 
domiaioD  over  the  Rents  and  Profits  of  this  Estate,  for 
their  own  use,  after  repairing  the  Premises,  and  giving 
Salaries  to  the  Master  and  Usher  of  the  School,  and 
letaining  10/.  (or  405.  as  the  other  side  say)  for  their 
TranUe  as  Visitors ;  but  we  contend  that  this  Surplus  so 
ffmOf  was  given  to  be  disposed  of  by  them  for  the  pur- 
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poses  of  the  School.  The  words  *'  to  order  and  dispose  of 
at  their  will  and  pleasures/'  is  not  the  way  in  which  an 
absolute  Gift  would  be  expressed ;  it  is  the  language  of 
a  Trust.  The  Bequest  meant,  not  an  application  for  their 
own  purposes,  which  could  not  be  intended,  and  which 
the  Law  did  not  allow,  they  being  a  Corporation,  but 
for  the  general  purposes  of  the  Charity  School,  for 
which  Charity  they,  by  the  Licence  of  King  Edward, 
might  take.  The  Rents  of  the  Lands  devised,  when 
Sir  Andrew  Judd  died,  amounted  to  60 Z.  135.  4  J.;  the 
Charges  were  43/.  35.  4(Z. ;  and  the  Surplus,  therefore, 
at  that  time  amounted  to  1 7  /.  1  o  5.  4  cZ.  This  Surplus  was 
then  very  small,  so  much  so,  that  when  Sir  Thoma$ 
Smith,  in  1620,  was  disposed  to  make  a  Gift  to  the 
Skinners  Company  for  the  benefit  of  the  Town  of  Ton- 
bridge,  they  refused  to  accept  the  Trust,  owing  to  the 
experience  that  they  had,  of  great  Trouble  and  little  or 
no  Profit,  in  the  instance  of  Sir  Andrew  Judd's  Charity* 
Nothing  passed,  or  could  pass,  to  the  Skinners  Com- 
pany, for  their  own  benefit,  by  Sir  Andrew  Judd's  Will, 
for  the  Statute  of  Mortmain  prevented  the  grant  of 
Estates  to  any  Bodies  Corporate  for  their  own  benefit, 
except  under  a  Licence  from  the  Crowu.  The  Grant 
was  not  void,  but  it  enured,  as  a  Forfeiture,  to  the 
Crown.  The  Licence  of  Edward  the  Sixth  did  not 
enable  the  Skinners  Company  to  take  any  thing  bene- 
ficially, but  only  for  the  maintenance  of  the  Tonbridge 
School  I  and  it  was  a  sort  of  Fraud  in  the  Skinners 
Company,  under  the  pretence  of  that  Licence,  to  in- 
sist that  by  a  Gift  under  Sir  Andrew  Judd^s  Will  any 
Lands  passed  to  them  beneficially,  the  Licence  to 
alienate  being  expressly  confined  by  the  Licence  to  the 
benefit  of  the  School.  Another  insuperable  objection  is 
that  at  that  period  Freehold  Estates  were  not  devisable; 
for  the  Statute  of  Wills,  34  &  35  Hen.  8.  c.  5,  expressly 
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eusepte  Devises  in  Mortmain ;  and  the  Licence  of  Edward 
the  Sixths  would  not^  in  opposition  to  the  Law  of  the  Land, 
have  enabled  Sir  E.  Judd  to  have  made  any  devise  in 
Mortmain  to  the  Skinners  Company.    It  happened,  that 
Sir  A.  Judd  had,  with  his  own  Money,  purchased  this 
Estate  in  the  names  of  himself  and  of  one  Hs/ier,  who  had 
been  his  confidential  Clerk,  and  Fisher  surviving  Sir  A. 
Judd,  the  Estate  vested  in  him.     So  matters  stood  until 
the  fourth  Elizabeth,  in  which  year  Fisher  conveyed  the 
Estate  to  the  Skinners  Company  for  the  benefit  of  the 
School ;  and  he  also  conveyed  to  them  an  Estate  of  his 
own  in  the  Parish  of  St.  Peter,  of  the  value  of  6/.  to  be 
applied  to  six  Almsmen,  and  for  the  sustenance  of  one 
Student  at  the  University  of  Oxford.  [  Vice-chancellor :'~^ 
I  know  nothing  of  that  in  this  Suit].    After  enjoying  the 
Estate,  for  some  years  a  claim  was  made  against  them  by 
the  Son  and  Heir-at-Law  of  Usher.    Under  these  cir- 
cumstances the  Skinners  Company  themselves  applied 
to  the  Legislature,  (such  Applications  being  frequent  in 
those  days  to  remedy  defects  in  Conveyances,  a  Power 
now  exercised  by  Courts  of  Equity),  and  by  the  Four- 
teenth Elizabeth  an  Act  passed.  [The  Act  as  before  stated 
in  the  Bill,  ante,  p.  1 85,  &c.  was  here  read].  The  operation 
of  the  Act  is  confined  to  this  Estate,  which,  by  the  Act, 
is  vested  in  the  Skinners  Company,  under  the  Title  of 
•'  The  Governors  of  the  Possessions  and  Revenues  of 
this  School,"   who  are  thereby  directed  to   apply  the 
Rents  and  Profits  for  the  use  of  the   School.     The 
Skinners   Company  did  not  then  make  any  claim  for 
their  own  Benefit,  and  they  cannot  now  say  that  any 
part  of  the  Property  conveyed  by  Fisher  to  them,  be- 
longed exclusively  to  Fisher,  and  is  applicable  in  any 
other  manner  than  as  directed  by  the  Act  of  Parliament, 
namely,  for  the  purposes  of  the  School.     They  are 
estopped  by  the  Act  from  claiming  a  beneficial  interest 


^9i 


1820. 

The 

Attorney 

General 

V. 

The  Master 

and  Wardens 

of  the 

Skinners 

Company, 

and  another. 


198 

l820« 

The 
Attorney 

GENERAt 

V. 

The  Master 

and  Wardens 

of  the 

Skinners 

Company, 

and  another. 


CASES   IN  CHANCERY. 

in  the  Lands.     Both  by  the  Will  of  Sir  A.  Judd,  and 
the  Act  of  Parliament,  the  Property  is  dedicated  to  the 
use  of  the  School.    Notwithstanding  the  Act  of  Parlia- 
ment^ the  Heir-at-Law  of  Fisher  renewed  his  Claim,  on 
the  ground  that  the  Act  of  the  Fourteenth  of  Elizabeth 
was  not  an  execution  of  the  Trust,  because,  according 
to  the  Trust,  the  Land  was  not  to  be  vested  in  "  The 
Master,  Warden  and  Commonalty   of  the  Skinners  of 
London,"  but  in  *'  The  Governors  of  the  Possessions,  Re* 
venues  and  Goodsofthe  Free  Schoolof  T'o«irtrfge,"acc(Mrd- 
ing  to  the  Licence  of  King  Edward,  and  therefore  that 
his  Claim  subsisted,  notwithstanding  the  Act  of  Parlia- 
ment.    In  consequence  of  this  Claim  the  Thirty-first  of 
Elizabeth  was  passed.     [That  Act,  as  before  mentioned, 
p.  188,  was  here  stated].    Taking  all  these  Instruments 
together,  the  Letters  Patent,  the  Bye-laws,  the  Will, 
and  these  two  Acts  of  Parliamient,  the  fair  construction 
is,  that  the  Skinners  Company  cannot,  as  such,  take 
any  beneficial  Interest  in  any  part  of  this  Estate.    The 
Thirty-first  of  Elizabeth  is  express,  that  the  Skinners 
CcHupany  shall  take  no  Estate  in  the  Lands  conveyed  by 
Fisher,  otherwise  than  as  Trustees,  for  the  use  of  Sir 
A.  Judd^s  Free  School. 


Mr.  Heald,  Mr.  Winthrop,  Mr.  Phillimore,  and 
Mr.  Gregg,  for  the  Defendants  :— 
This  is  a  Case  of  considerable  importance,  more 
especially  to  the  Defendants,  who  have  been  in  the 
possession  and  enjoyment  of  these  Estates  between  two 
and  three  Centuries,  and  who,  after  such  a  lapse  of  time, 
must  have  great  difficulty  in  substantiating  the  Title 
under  which  they  originally  took,  owing  to  the  loss  of 
Deeds  and  other  Documents.  There  are  four  Instru- 
ments to  be  considered:  1st.  The  Charter;  2d.  The 
Will  of  Sir  Andrew  Judd;  3d«  The  private  Act  of  Par«> 
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liament  of  the  i4'£/u. ;  and  4th.  The  private  Act  of  the 
31  Etiz. 

Under  the  Charter,  the  Skinners  Company  could  not 
take  any  Lands  until  after  the  death  of  Sir  Andrew 
Judd.  He,  under  the  Charter,  was  to  be  Governor  of 
the  Estate  and  School  during  his  life.  He  was  to  make, 
and  did  make.  Statutes  for  the  School ;  and  after  his 
Death,  the  Skinners  Company  are  to  name  the  Master, 
and  with  the  advice  of  the  Warden  and  Fellows  of  the 
College  of  All  Souls  in  Oxford,  for  the  time  being,  are, 
if  required,  to  make  Statutes  for  the  government  of  the 
School,  and  for  the  disposition  of  the  Rents  appointed 
for  the  support  of  the  School ;  and  a  Licence  is  given 
to  the  Skinners  Company  to  receive  and  purchase  of 
Sir  A.  Judd,  or  others.  Lands,  &c.  of  the  yearly  value 
of  40/*;  and  the  Rents,  8cc.  of  such  Lands  are  to  be 
given  and  assigned  towards  the  support  of  the  School^ 
and  to  no  other  use  and  intent.  This  Charter  was 
necessary,  to  constitute  the  Company  of  Skinners  a 
Corporation  to  hold  Lands  for  the  benefit  of  the  School 
to  the  amount  of  40/.  a  year,  which,  but  for  the  Charter, 
they  could  not  hold  out  of  the  City  of  London ;  for  the 
Citizens  of  London  had,  by  Custom,  a  power  of  devis- 
ing to  Charity,  Lands  in  London  (a),  which  Custom 
was  not  affected  by  any  Statute.  According  to  the 
Charter,  every  thing  was  under  the  direction  of  Sir 
And^  Juddf  during  his  life,  and,  accordingly,  no  Con- 
veyance was  made  to  the  Skinners  Company.  Aftier 
the  Charter  was  obtained,  the  School  was  built.  Sir 
A.  Judd  died  in  the  first  year  of  Queen  Etiz. ;  his  Will 
was  dated  on  the  2d  of  September  1558,  and  was 
proved  on  the  15th  of  October  1558 ;  so  that  he  must 
have  died  in  the  intermediate  period.      When  he  made 
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his  Will  he  was  seised  of  the  Estate  in  question.  By 
his  Will  he  disposes  of  this  Estate,  the  Rents  of  which 
he  intended  to  apply  for  the  benefit  of  the  School,  which 
was  a  principal  object  of  his  regard.  It  may  be  diflB- 
cult  to  contend,  the  Will,  except  as  to  Lands  in  London^ 
was  at  that  time  valid,  because,  at  that  time,  he  could 
not  devise  or  appoint  Property  under  the  Statute  of 
Wills,  and  the  Company  could  not  take  Lands  in  Mort- 
main, except  so  far  as  the  Charter  of  Edward  enabled 
them.  The  WiU,  therefore,  in  1558,  as  a  Devise  to  the 
Skinners  Company,  of  the  Lands  in  question,  was  in- 
valid, but  afterwards  it  was  rendered  a  good  Will  by 
the  43  Eliz.  c.  4.  There  are  many  Cases  to  that  effect  (b\ 

The  Vice-Chancellor  : — 
It  is  very  singular,  but  certainly  true,  that  a  Devise 
to  a  Corporation  before  the  43  Eliz.  has  been  estab- 
lished as  a  good  appointment  under  that  Statute.  It  is 
a  very  extraordinary  doctrine.  The  Legislature  could 
not  have  meant  that — it  must  have  meant  by  the  use 
of  the  word  **  appointment,''  in  that  Statute,  a  legal 
appointment. 

Defendant's  Counsel — continued. 
Sir  A.  Jvdd's  Will,  therefore,  though  bad  at  first,  was 
made  good  by  the  43  EUz.  as  an  appointment,  unless 
any  thing  took  place  between  the  death  of  the  Testator 
and  the  passing  of  the  43  EUz.  which  produced  another 
effect ;  which  vested  the  Estate  afresh  in  the  Skinners 
Company,  and  so  superseded,  and  for  ever  nuUified,  the 
Will  of  Sir  A.  Judd,  that  the  43  of  Eliz.  had  no  effect 
upon  it.    This  brings  us  to  the  consideration  of  the  two 

(ft)  These  Cases  are  col-  '  Decision  alluded  in  Rumbold 

lected  in  the  last  Edition  of  v.  Rumbold,  3  Yes.  69,  7a 

Duke'sCharUableUses,p.^gf  The  Statute  was  drawn  by 

&c.;and8eethee]Ltraordinarj  Sir  Francis  Moorc^ 
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priyate  Acts  of  Parliament,  which  have  been  observed 
upon  on  the  other  side,  and  from  vi^hich  it  may  be  col- 
lected that  Sir  A.  Judd  had  purchased  Property  from 
two  Persons  of  the   names  of  Gates  and  Thorogood; 
and  some  questions  may  arise,  what  that  Estate  was  that 
was  conveyed  by  them  to  him.     It  is  clear,  from  the 
first  private  Act,  the  Estate  consisted   of  Houses  in 
Gracechurch-street  and  in  the  Parish  of  St.  Pancras. 
Sir  And^  Judd  having  bought  the  Estate,  it  was  con- 
veyed to  him  and  Fisher,  his  servant,  who  paid  nothing, 
and  was  merely  a  Trustee.    With  what  view  the  Con- 
veyance was  made,  whether  to  prevent  Dower,  or  what 
other  purpose,  is  left  to  conjectm'e;  it  was,  however, 
conveyed  to  them  as  Joint-tenants,  and  on  the  death 
of  Sir  A.  Judd,  it  survived  to  Fisher.     Fisher  became 
seised  in  Fee  of  the  legal  Estate,  but,  according  to  the 
doctrine  of  this  Court,  as  a  Trustee  for  the  Devisees  of 
Sir  And^  Judd,    The  Skinners  Company  looking  at  the 
Will,  called  for  the  legal  Estate,  and  Fisher  conveyed  it 
to  them.    If  it  be  said,  that  previous  to  the  Will  the 
Lands  conveyed  to  Sir  il.  Judd  and  Fisher  were  bound 
by  a  Trust  for  the  School,  the  answer  is,  that  the  Will 
of  Judd  shows  he  considered  the  Land  as  not  bound 
by  any  previous  Trust,  and  that  he  meant  to  subject  it 
to  the  Trusts  stated  in  his  Will.    The  Will  subjects  the 
legal  Estate,  in  the  hands  of  Fisher,  to  all  the  Trusts 
created  by  the  Will.    Fislier  could  convey  on  no  other 
Trusts  than  those  stated  in  the  Will.     The  Skinners 
Company  are,  at  this  moment,  as  we  contend.  Trustees 
of  this  Estate,  for  the  uses  of  the  Will ;   for  the  Will, 
though  bad  at  the  time,  by  the  Statute  of  Mortmain, 
was  rendered  effectual  by  the  43  Eliz.    How  could  the 
Skinners  Company  hold  this  Estate,  when  the  Convey- 
ance was  made  by  Fisher  i   He  conveyed  all  the  devised 
Estates ;  nothing  appears  to  the  contrary.    It  is  said. 
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they  held  it  under  the  Charter;  the  answer  is,  the 
Charter  did  not  authorize  them  to  hold  the  devised 
Estates,  as  being  of  greater  value  than  40/.  a  year. 
Tlie  Will,  though  inoperative  at  the  death  of  the  Testa- 
tor, is  evidence  of  the  value  of  the  Lands,  as  therein 
stated ;  and  it  there  appears  to  have  been,  not  of  the 
value  of  40/.  a  year,  but  of  60/.  In  the  Act,  indeed,  of 
the  14  Eliz.  it  is  averred,  that  the  Property  amounted 
to  30/.  a  year,  or  thereabouts ;  what  Property  ?  From 
that  Statute,  no  Person  can  infer  that  any  other  Pro- 
perty was  conveyed  except  that  in  Gracechurch^street, 
and  St.  Pancras,  and  that  the  same  was  of  the  value  of 
30  /.  a  year ;  but  when  you  come  to  the  31  Eliz.  it  ap 
pears,  by  that  Act,  they  were  in  the  receipt  of  the  Rents 
of  Property,  not  only  of  the  Property  in  those  two 
places,  but  in  other  places ;  the  Property  before  men- 
tioned was  worth  30  /.  a  year,  and  the  other  Property  is 
stated  to  be  of  the  value  also  of  30/.  a  year;  and  llius 
it  is  left  to  conjecture  what  other  Property  was  con- 
veyed by  Fisher  to  the  Company.  As  Sir  A.  Judd  had 
bought  Lands,  which  he  had  determined  to  convey  to 
the  Skinners  Company,  and,  at  the  date  of  his  Will,  his 
Property  exceeded  60/.  a  year,  it  is  probable  the  Land 
conveyed  to  Fisher  exceeded  40  /.  a  year  at  the  date  of 
the  Conveyance  and  Licence.  If  the  Property  exceeded 
40/.  a  year,  and  Fisher  conveyed  this  Property,  he  con- 
veyed more  than  the  Skinners  Company  had  a  right  to 
receive.  The  Skinners  Company  could  not  hold  these 
Lands  imder  the  Charter,  nor  without  the  Charter;  in 
that  dilemma,  the  Heir-at-Law  was  interested,  and  the 
Court  must  have  determined  between  the  Parties.  The 
Act  of  the  43  Eliz.  however,  set  up  the  Will,  and  made 
it  good,  and  thus  operated  as  a  benefit  to  the  Skinners 
Company.  The  Act  of  the  14  Eliz.  was  for  the  purpose  of 
nullifying  a  fraudulent  Conveyance  made  by  Fisher,  in 
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favour  of  his  Family,  in  the  3d  of  Eliz. ;  and  for  con- 
firming the  subsequent  Conveyance  by  Fisher,  to  the 
Skinners  Company  in  the  4th  of  Eliz.  The  Act,  in 
effect,  says  "  the  Conveyance  to  the  Skinners  Company, 
by  Fisher,  shall  be  considered  as  having  the  same  effect 
and  value  as  if  there  had  not  been  a  previous  Convey- 
ance of  it  by  Fisher/*  The  Act  did  no  more ;  it  de- 
cided nothing  as  between  the  Company  and  the  School. 
The  subsequent  Act  of  the  31  Eliz,  was  to  remedy  the 
Mistake  in  the  Conveyance  by  Fisher,  of  the  4th  of  Eliz. 
to  the  Skinners  Company,  they  being  described  by  a 
wrong  Title ;  the  Act  remedies  this,  and  vests  the  legal 
Title  in  them.  The  Act  certainly  contemplated  the  exe- 
cution of  the  Trusts  in  favour  of  the  School,  but  the 
Will,  creating  the  Trust,  was  void,  until  set  up  by  the 
43  Eliz.  The  31  Eliz.  did  not  deprive  them  of  the 
benefit  of  the  Will  of  the  43  Eliz. ;  the  13  Eliz.  only  cor- 
rected the  Conveyance  of  Fisher ;  it  left  the  Title  of  the 
Skinners  Company,  under  the  Will,  where  it  was;  it 
determined  nothing  as  between  the  Company  and  the 
School.  There  is  a  saving  of  the  Rights  of  all  Persons 
except  Fisher  and  his  Heirs ;  no  mention  of  the  Will  is 
made  in  that  Act,  or  in  the  14  Eliz.  On  the  43  Eliz.  we 
make  our  stand — we  say  it  rendered  the  Will  good; 
that  the  Will  is  a  sufficient  declaration  of  Trust,  and 
precludes  the  idea  of  any  other  declaration  of  Trust; 
that  the  Acts  of  the  14  8c  31  Eliz.  do  not  affect  the 
Will,  which  was  rendered  effectual  by  the  43  Eliz. ;  and 
that  under  the  residuary  Clause  in  the  Will^  the  Skinners 
Company  are  entitled  to  the  overplus  of  the  Estate, 
after  satisfying  the  30 1.  a  year  in  favour  of  the  Tonbridge 
School.  The  residuary  Clause  runs  thus ;  it  gives  it  to 
the  Company  *'  to  order  and  dispose,  at  their  wills  and 
pleasure,  of  the  Residue.''  These  are  general  words, 
and,  as  they  are  unqualified  by  any  other  part  of  the 
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Will,  they  clearly  give  them  a  beneficial  interest  in  the 
Surplus. 

The  Vice-Chancellor  : — 
If  this  Case  depended  altogether  upon  the  Language 
of  the  Will,  and  it  were  necessary  now  to  determine 
whether  the  Surplus  Rents,  after  satisfying  the  purposes 
of  the  Will,  were  to  he  at  the  absolute  disposition  of  the 
Skinners  Company,  or  whether  the  Skinners  Company 
were  intended  merely  to  have  a  qualified  disposition  of 
such  Surplus  Rents  to  purposes  of  Charity  only,  it  would 
be  necessary  to  weigh  every  word  of  this  Will  with  the 
utmost  attention,  in  order  to  coQect,  from  the  whole 
context,  the  real  intention  of  the  Testator.  It  is  ad- 
mitted, that  the  Will  comprises  the  several  Lands  and 
Premises  which  were  purchased  by  Sir  A,  Judd  of 
Mr.  Gates  and  Mr.  Thorogood,  and  were  the  principal 
subject  of  the  two  Acts  of  Elizabeth ;  and  it  is  further 
admitted,  that  the  Lands  called  in  the  Will  The  Sand^ 
hills,  upon  which  the  great  increase  of  Rents  has  taken 
place,  are  part  of  the  Lands  so  purchased  by  Sir  A.  Judd, 
There  is,  therefore,  a  preliminary  question.  Whether  the 
Title  of  the  Defendants,  the  Skinners  Company,  to  the 
Lands  so  purchased  by  Sir  A.  Judd,  depends  upon  the 
Will,  or  is  paramount  the  Will,  and  unaffected  by  it? 
By  the  Letters  Patent  of  Edward  the  Sixth,  the  Skin- 
ners  Company,  then  an  ancient  Corporation,  are  invested 
with  a  new  and  special  corporate  character,  by  a  new 
name  of  the  ^^  Governors  of  the  Possessions,  Revenues 
and  Goods  of  the  Free  Grammar  School  of  Sir  il.  JtiAf," 
and  by  that  name  are  declared  capable  to  hold  Lands 
in  Mortmain  of  the  yearly  value  of  40/.  for  the  support 
of  the  Master  and  Usher  of  the  said  School,  and  for 
the  reparation  of  the  said  Lands  and  Tenements,  and 
not  otherwise,  nor  to  any  other  Uses  or  Intent.    The 
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14th  Eliz.  after  reciting  these  Letters  Patent,  states^ 
that  for  the  maintenance  and  sustentation  of  the  School- 
master and  Usher  of  the  Free  School,  intended  to  be 
erected.  Sir  A,  J  add  had  purchased  certain  Lands  and 
Tenements  of  the  yearly  value  of  30/. ;  and  in  the  Con- 
veyances, the  said  Sir  A.  Judd,  of  Trust,  did  join  with 
himself  one  H.  Fisher,  because  the  said  Sir  A.  Judd,  at 
the  time  of  the  said  Purchase,  fully  meant  and  deter- 
mined to  have  the  Premises  conveyed  to  the  Skinners 
Company;  and  that  after  the  death  of  the  said  Sir 
j1.  Judd,  the  said  H.  Fisher,  according  unto' the  true 
intent  and  meaning  of  the  said  Sir  A.  Judd,  and  in  and 
for  the  accomplishment  and  performance  of  the  trusts 
and  confidence  in  him  the  said  Henry  Fisher  reposed 
by  the  said  Sir  ji.  Judd,  had  conveyed  the  said  Lands 
and  Tenements,  with  other  Lands  of  his  own,  to  the 
Skinners  Company,  as  well  for  the  sustentation  of  the 
■aid  Free  School  as  for  the  sustenance  of  one  Student 
in  the  University  of  Oxford -^  by  which  is  to  be  under - 
atood,  that  the  Trust  Lands  of  Sir  A.  Judd  were  to  be 
q>plied,  according  to  his  Trust,  to  the  sustentation  of 
the  Free  School,  and  the  Lands  given  by  H.  Fisher 
hnnselfi  to  his  new  purpose  of  sustaining  one  Student 
in  the  University  of  Oxford.  This  Act  then  proceeds 
to  avoid  a  previous  Conveyance  of  these  Lands  which 
Biker  appears  to  have  made  for  the  benefit  of  his  Fa- 
mily, and  in  fraud  of  his  Trust,  and  to  affirm  the  Con- 
veyance so  made  to  the  Skinners  Company.  The  31st 
EUx.,  after  a  short  recital  to  the  effect  of  the  former 
Qtatate,  states,  that  notwithstanding  that  Statute,  the 
Son  and  Heir  of  Fisher  had  impeached  the  Title  of  the 
Skinners  Company  to  the  Lands,  upon  the  pretence  of 
ihe  mis-naming  of  the  true  Corporation  which  should 
have!  taken  the  same;  and  it  proceeds  to  enact,  that 
the  Lands  so  purchased  by  Sir  A.  Judd,  and  conveyed 
Vol.  V.  Q 
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by  Fisher,  should  vest  in  the  Skinners  Company,  not 
by  their  ancient  Corporate  Name,  according  to  fhker'B 
Conveyance  and  the  former  Act  of  Elizabeth^  but  by 
their  new  Corporate  Name  of  the  Governors  of  the 
Possessions,  Revenaes  and  Goods  of  Sir  A.  Judd\ 
Free  Granmiar  School,  and  for  the  support  of  the  said 
School. 

It  appears,  therefore,  from  these  two  Statutes,  which 
it  is  said  were  obtained  at  the  solicitation  of  the  Skin* 
ners  Company,  and  which  it  is  certain  they  accepted, 
that,  in  point  of  fact,  the  Lands  in  question  were  pur- 
chased by  Sir  A.  Judd  for  the  support  of  this  Free 
School,  and  that  he  joined  Fisher  *b  Name  with  his  own 
in  the  Conveyance,  upon  the  Trust  and  Confidence,  that 
after  his  death  Fisher  should  convey  the  same  to  the 
Skinners  Company  for  the  support  of  this  School,  and 
that  they  are  now  vested  in  the  Skinners  Company,  not 
in  their  ancient  Corporate  Character,  but  in  their  new  and 
special  Corporate  Character,  as  Governors  of  the  Posses- 
sions, Revenues  and  Goods  of  this  Free  School,  and 
not  under  the  WiU,  but  by  virtue  of  the  Trust  reposed 
and  created  in  Fisher  at  the  time  of  Sir  A,  Judd's  Pur- 
chase. Sir  A.  Judd,  after  the  creation  of  this  Trust, 
would  have  had  no  power  to  devise  these  Lands,  if  the 
Law  had  then  enabled  any  Person  to  make  such  a  De- 
vise ;  but  by  the  Statute  of  Wills,  no  devise  could  then 
legally  be  made  to  a  Corporation ;  and  it  is  probaUy 
owing  to  this  circumstance  that  these  Statutes,  the  first 
of  which  was  passed  nearly  fourteen  years  after  the 
death  of  Sir  A.  Judd,  takes  no  notice  whatever  of  his 
Will,  but  founds  the  Title  altogether  upon  the  Trust 
created  by  Sir  A.  Judd  at  the  time  of  the  Purchase, 
It  is  true,  that  the  extraordinary  construction  which  has 
been  given  to  the  subsequent  Statute  of  the  43d 
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in  &?our  of  Charity,  would  now  under  the  Will^  consi- 
dered as  an  Appointment,  have  given  a  Title  to  the 
Skinners  Company  as  a^inst  the  Heir  of  Sir  A.  Judd\ 
but  there  was  no  such  Law  at  that  day,  and  these  Acts 
of  Parliament  prove  that  the  Skinners  Company  then 
claimed  and  accepted  these  Lands  by  Title  paramount 
to  the  Will,  and  they  cannot  now  disclaim  that  Title. 
It  is  argued,  that  the  Will  is  evidence  that  there  had 
been  no  prior  Trust;  but  I  think  it  not  unnatural  that 
Sir  ii.  Judd  should  desire  to  confirm  by  a  written  In- 
strument the  secret  Trust  which  he  had  before  reposed 
in  Fisher;  and  to  adopt  this  Argument  would   be   to 
act  upon  a  loose  inference  against  the  clear  language  of 
the  Statutes.     My  opinion,  therefore,  is,  that  as  to  the 
Messuages  and  Lands,  purchased  by  Sir   A.  Judd  of 
John  Gatei  and  Thomas  Thorogood,  they  are  now  vested 
in  the  Skinners  Company,  not  under  the  Will  of  Sir 
Am  Judd,   but   in   consequence  of  the  previous  Trust 
created  in  Fisher,  and  by  force  of  the  Statutes  of  Eliz. 
and  in  their  special  Corporate  Character  as  Governors 
of  the  Possessions,  Revenues  and  Goods  of  the  Free 
Orammar  School  of  Sir  A..  Judd,  Knight,  in  the  Town 
of  Tonbridge,  in  the  County  of  Kent,  and  are  held  by 
them,  according  to  the  language  of  the  Letters  Patent 
of  Edward  the  Sixth,  for  the  support  of  the  Master  and 
Under-Master  of  the  said  School,  and  for  the  Reparation 
of  the  said  Lands  and  Tenements,  and  not  otherwise, 
nor  to  any  other  Uses  and  Intents.    The  Revenues  of 
these  Lands  now  so  far  exceed  all  possible  Expence  in 
respect  of  this  School,  that  it  will  be  necessary  to  require 
the  aid  of  Parliament  as  to  the  application  of  the  Sur^* 
plus.     All  that  I  can  now  do  is,  to  make  a  Declaration 
to  the  effect  which  I  have  stated,  and  to  send  it  to  the 
Moiter  to  inquire  and  state  the  Particidars  and  present 
Rents  of  the  Messuages  and  Lands  purchased  by  Sir 
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A.  Judd  of  Gntes  and  Thorogood,  and  comprised  in  the 
two  Statutes  of  Eliz. ;  and  also  to  inquire  into  the  Par^ 
ticulars  and  present  Rents  of  all  other  the  Lands,  &c. 
comprised  in  the  Devise  to  the  Skinners  Company,  con- 
tained in  the  Will  of  Sir  A.  Judd-,  and  whether  the 
Skinners  Company  are  now  in  the  possession  of  the 
Annuity  given  by  the  said  Will;  and  also  to  inquire 
and  state  what  is  the  annual  Expenditure  of  the  Skin- 
ners Company  in  respect  of  the  Six  Almsmen  mentioned 
in  Sir  A.  Judd'&  Will;  and  to  take  the  Account  of  tlie 
Rents  and  Profits;  received  by  the  Defendants  from  aU 
these  Lands,  since  the  filing  of  this  Information.  Afler 
the  Master'^  Report  it  will  probably  be  found  that  there 
is  such  an  excess  of  Revenue  from  the  other  Lands 
devised,  not  included  in  the  Statutes  of  Eliz.  as  will 
make  it  necessary  to  decide  the  true  construction  of  the 
residuary  Gift  in  the  Will  in  favour  of  the  Skinners 
Company. 


27th  July. 
14th  Nov. 
6th  Dec. 

Bequest  of  two 
Policies  on  a 
Lifcy  upon  ctf' 
tain  Trusts, 
The  amount  of 
the  Policies  uhis 
received  by  the 
Testator.  Held^ 
the  Legacies 
were  adeemed* 


BARKER  &  Ux.  v.  RAYNER  and  others. 

Walter  HAMMOND,  deceased,  in  his  life-time 
effected  two  Policies  of  Insurance,  in  the  Equitable  In- 
surance Office,  upon  the  Life  of  his  Wife  Elizabeth 
Hammond,  one  for  1,500/.  and  the  other  for  600/.  pay- 
able to  W.  Hammond,  his  Executors,  Administrators 
and  Assigns,  six  months  after  the  death  of  Elizabeth 
Hammond. 

W.  Hammond,  being  indebted  to  the  Defendant 
Rayner,  assigned  to  him,  by  way  of  security,  the  two 
Policies. 
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EHzabeth  Hammond  died  in  the  life-time  of  W.  Ham^ 
fmmd,  and  the  latter  received  the  amount  of  the  two 
Policies  with  the  Accumulations  due  thereon ;  and  out 
of  the  same  paid  Rayner  his  Debt,  and  the  Residue 
Hammond  invested  in  Securities,  and  the  same  remained 
flo  invested  at  his  Death ;  and  the  Securities  were  in  the 
possession  of  the  Defendants  Rayner,  senior,  and  Ray^ 
sier,  junior. 


Babker 
etUx. 

Ratnsr 
and  others 


W.  Hammond  died  on  the  i8th  July  1817,  and  by  his 
Will,  dated  the  18th  July  1815,  (made  during  the  life 
of  Elizabeth  Hammond,  and  consequently  before  he 
received  the  amount  of  the  PoUcies  of  Insurance), 
as  follows : — "  I  nominate,  constitute  and  appoint  my 
good  Friends,  William  Rsyner,  and   William  Rayner 
the  younger,  of,  &c.  Executors  of  this  my  Will ;  and  I 
•do  give  and  bequeath  unto  them  all  my  Right,  Title 
and  Interest  in  two  Policies  of  Insurance,  in  the  Equi- 
table Insurance  Office,  the  one  for  1,500/.  bearing  date 
the  loth  day  of  September  1790,  and  made  payable  to 
me,  my  Exiecutors,  Administrators  and  Assigns,  within 
six  calendar  months  next  after  the  decease  of  my  Wife 
EHzabeth'^   and  the  other  for  600/.  bearing  date  the 
10th  day  of  September  1795,  and  also  made  payable  to 
me,  my  Executors,  Administrators  and  Assigns,  within 
■iz  calendar  months  next  after  the  decease  of  my  said 
Wife ;  tc^ether  with  the  said  Policies,  and  all  benefit 
and  advantage  thereof:  To  hold  the  same  unto  my  said 
*Execiitors  the  said  William  Rayner,  and  William  Rayner 
the  'younger,  and  the  Survivor  of  them,  his   Execu- 
tors and  Administrators,  upon  trust  to  pay  or  cause  to 
be  paid  the  annual  Premium,  to  prove  due  upon  the  said 
Policies,  during  tlie  natural  life  of  my  said  Wife ;  and 
also  to  pay  or  cause  to  be  paid  unto  my  brother  Joseph 
the  annual  sum  of  20  /.  and  unto  his  Wife  Charlotte 
•SopA/a  Fences  Hammond,  the  annual  sum  of  20/;  and 
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from  and  after  the  decease  of  my  said  Wife^  upon  trust 
to  receive  the  principal  Sums  of  1^00/.  and  600/.  toge- 
ther with  any  Dividends  or  other  sums  of  Money  due  to 
me  by  virtue  of  the  said  Policies^  and  to  stand  possessed 
of  the  same  upon  the  Trusts^  and  for  the  intents  and  pur- 
pose hereinafter  mentioned ;  that  is  to  say»  upon  trust 
in  the  first  place  to  pay  and  retain  to  their  or  his  use, 
all  such  sum  and  sums  of  Money,  which  they  my  said 
Executors,  or  the  Survivor  of  them,  his  Executors  or 
Administrators,  may  have  paid  to  the  said  Insurance 
Office,  and  to  my  said  Brother  and  Sister,  or  otherwise, 
in  the  Execution  of  this  my  Will,  together  with  full 
5/.  per  cent.  Interest  upon  such  Sums;  and  after  pay- 
ment thereof,  upon  trust  in  the  next  place,  to  pay  unto  my 
daughter  Maria^  the  Wife  of  Peter  Henry  Barker,  the 
Sum  of  500/.  of  good  and  lawful  Money,  if  she  shall  be 
then  living,  but  if  dead  to  pay  and  divide  the  same  unto 
all  such  of  her  Children  as  may  be  then  living,  in  equal 
Proportions,  Share  and  Share  alike ;  and  aft:er  payment 
of  the  said  Sum,  upon  trust  in  the  next  place  to  put  out 
at  Interest  the  Residue  or  Remainder  of  the  Monies,  to 
be  received  by  virtue  of  the  said  Policies,  upon  some 
real  or  government  Security  or  Securities,  in  the  Names 
of  my  Executors,  and  to  pay  and  apply  one  half  of  the 
yearly  Interest  to  arise  therefrom  unto  my  said  Brother 
Joseph  Hammond,  and  the  other  half  of  the  yearly  Inte- 
rest unto  his  said  Wife  Charlotte  Sophia  Frances  Ham- 
mond, for  and  during  the  terms  of  their  natural  Lives, 
and  from  and  after  the  Decease  of  either  of  them 
the  said  Joseph  Hammond  and  Sophia  Frances  his 
Wife,  upon  trust  to  pay  the  whole  of  the  yearly  In- 
terest arising  from  the  Residue  of  the  said  Monies, 
unto  the  Survivor^  during  his  or  her  natural  life; 
and  from  and  after  the  decease  of  the  Survivor  or 
longer  liver  of  them,  the  said  Joseph  Hammond  and 
C  S,  F.  his  Wife,  upon  trUst,  that  they  my  said  Exccu- 
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ton,  or  the  Survivor  of  them^  his  Executors  or  Admi- 
nistrators, shall  and  do  call  in  the  said  Monies  so  to  be 
placed  out  as  aforesaid,  and  pay  and  equally  divide  the 
same  to  and  amongst  my  five  Nephews,  George  Ham" 
$ttondfJo$eph  Hammond,  Henry  Hammond,  Walter  Ham- 
mond,  and  Francit  Hammond,  in  equal  Proportions,  Share 
and  Share  alike,  as  they  shall  severally  attain  their  ages 
of  twenty-one  years  :  but  in  case  any  or  either  of  my 
8aid  Nephews  shall  happen  to  die  before  they  or  he  will 
be  entitled  to  the  Money  under  this  my  Will,  then  upon 
trust  to  pay  the  Shares  or  Share  of  them  or  him  so  dying, 
unto  the  Survivors  in  equal  Proportions,  Share  and  Share 
alike.  Then  all  my  Real  Estate  or  Interest  in  any  Real 
Estate,  Crops,  Fanning  Stock,  Implements,  and  Uten- 
miB  in  Husbandry,  Household  Goods,  Chattels  and 
Effects,  and  all  other  my  Property  whatsoever  and 
wheresoever,  after  paying  all  my  just  Debts,  Funeral 
Ezpences,  and  Charges  of  proving  this  my  Will,  I 
give,  devise,  and  bequeath  unto  my  said  Daughter 
Maria  Barker,  her  Heirs,  Executors  and  Administra- 
tors.^ The  Executors  proved  the  Will,  and  the  Personal 
Estate  was  more  than  sufficient  for  the  payment  of  the 
Debts,  8lc. 


Barker 
et  Uz. 

V. 

Ratkkr 
and  others 


The  Plaintiffs,  considering  the  Legacies  of  the  Policies 
of  Insurance  as  adeemed,  filed  the  present  Bill  for  an 
Account,  and  prayed  that  it  might  be  declared  that  the 
Bequest  of  the  Policies  of  Insurance  was  adeemed,  and 
that  they  might  have  the  clear  Residue  of  the  Testator's 
Personal  Estate  and  Effects  paid  to  them. 


The  Legatees  by  their  Answers  insisted,  that,  under 
the  circumstances,  the  Legacies  out  of  the  Policies  of 
Insurance  were  not  adeemed,  and  were  not  intended  to 
lie  adeemed  ^  and  they  went  into  evidence  to  show;^  that 
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it  was  not  the  intention  of  the  Testator  to  adeem  the 
Legacies^  but  the  Evidence  was  slight^  and  not  relied 
upon  in  the  Argument.    The  Case  was  argued  twice. 

Mr.  Home,  and    Mr.   Spence,  for  the  Plaintiffs; 
Mr.  Roupell,  for  the  Executors  :— 
The  Legacy  must  be  considered  as  adeemed.     It  was 
not  a  pecuniary  Legacy,  a  demonstrative  Legacy,  with 
a  Fund  pointed  out  for  payment,  but  Legatum  debiti,  a 
specific  Legacy ;   the  words  being,  '*  All  my  Right, 
Title  and  Interest  in  two  Policies  of  Insurance/'  81c. 
all  that  follows  is  merely  a  direction  of  Trust.    The  con- 
sequence is,  that  the  Money  on  these  Policies  being 
received  by  the  Testator  in  his  Life-time,  the  Legacies 
are  adeemed.    The  general  Rule,  after  some  fluctuation 
of  opinion,  now  appears  to  be,  that  when  a  specific  Le- 
gacy is  given,  and  the  thing  given  does  not  exist  at  the 
Testator's  Death,  the  Legacy  is  gone.     In  Chawcrth  v. 
Buck{a),  a  Legacy  was  given  of  Money  due  upon  a 
Note,  the  Note  was  afterwards  paid  to  the  Testator,  and 
it  was  held,  that  the  Legacy  was  specific  and  adeemed. 
In  Ashbumer  v.  Macquireifi),  a  Legacy  of  ^*  my  1,000/. 
East  India  Stock,"  was  held  to  be  specific,  and  adeemed 
by  a  sale  of  the  Stock  by  the  Testator.     Humbling  v. 
Lysteric),  proceeded  on  circumstances  of  Intention,  not 
to  be  found  in  this  Case ;  it  was  merely  a  change  of  one 
Security  for  another.  In  Statdey  v.  Potter  (d),  the  Bequest 
was  similar  to  the  present.  The  Testator  gave  to  his  Exe- 
cutors for  ninety-nine  years,  the  annual  Sum  payable  on 
an  Heritable  Bond,  in  Trust  to  pay  an  Annuity  thereout  to 
his  Sister.    In  his  Life-time  the  Bond  was  paid  off,  and 


(a)4  Ves.555. 
{b)2  Bro.  C.C.108. 
(c)  Ambler,  401  ;  and  ob- 
served upon  from  the  Regis- 


trar's Book  in  JFoodv.  Penayre, 
13  Ves.  336. 
((/)  2  Cox,  180. 
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Lord  Thurlow  held  the  Legacy  was  adeemed,  and  the 
supposed  distinction  between  voluntary  and  compulsory 
Payments  was  exploded.  His  Lordship  holding,  that 
on  a  specific  Bequest,  the  thing  given  must  exist  at  the 
Testator^s  death ;  if  gone,  the  Legacy  is  adeemed.  That 
case  is  decisive  of  the  present  The  same  doctrine  was 
also  held  by  Lord  Thurlow  in  Pukford  v.  Hunter  (d).  In 
Fryer  v.  Morris  (e),  there  was  a  Legacy  of  Money  due  on 
a  Note,  and  the  Money  so  due  being  afterwards  received 
by  the  Testatrix,  and  paid  to  a  Banker,  and  part  of  the 
Money  drawn  out,  the  Legacy  was  held  to  be  adeemed. 
The  late  Mustier  of  the  RoUs  there  says,  ''  The  principle 
of  Ademption,  by  receiving  the  thing  given,  is,  certainly, 
that  the  thing  given  no  longer  exists ;  for  if,  after  the 
receipt  of  it,  it  could  be  demanded,  that  would  be  con- 
verting it  into  a  pecuniary  instead  of  a  specific  Legacy.'' 
The  same  principle  seems  admitted  in  Le  Grice  v. 
Rich  {f),  though  that  was  held  not  to  be  a  Case  of 
Ademption.  The  Legacies,  therefore,  in  this  Case  were 
adeemed,  and  the  Plaintiffs  are  entitled. 


Barker 
et  Ux. 

Rather 
and  others. 


Mr.  Fonblunque,  and  Mr.  Bligh,  for  the  Defendants 
Hummond  and  Wife,  and  their  Children : — 
The  intention  of  the  Testator  is  primarily  to  be  consi- 
dered. It  is  not  clear  that  the  Legacies  are  to  be  con- 
sidered as  specific.  No  Legacy  is  considered  as  specific 
vnless  clearly  so  intended.  The  Policies  are  given  to  the 
Executors,  and  Legacies  to  the  Legatees.  It  is  a  demon- 
strative Legacy,  with  a  Fund  pointed  out  for  payment. 
In  the  Attorney  General  v.  Parkyn  (g).  Lord  Camden 
held,  that  if  a  sum  due  on  a  Bond  from  A.  be  given,  the 


(rf)  3  Bro.  C.  C.  41  ^« 
f  e)  9  Ves.  360. 
(/)3Meriv.  51. 
{g)  Ambl.  566;   and  see 
GjUaume  v.  Addcrly^  15  Yes. 
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Legacy  is  not  specific.    But  supposing  this  Legacy  to 
be  specific,  it  was  not  adeemed.    In  many  Cases  a  dis- 
tinction has  been  taken  on  the  question  of  Ademption, 
between  voluntary  and  compulsory  payments,  as  in  Par* 
tridge  v.  Partridge  (A),  Crockatt  v.  Crockait  (t).  Rider  v. 
Wager  (k).  Afterwards,  in  Hamblingy.  lyster{l),  which 
is  very  much  in  point,  the  rule  was  thus  modified : — '^  If 
a  Debt  is  specifically  bequeathed,  and  is  afterwards  le- 
ceired  by  the  Testator,  no  reason  appearing  why  it  was 
called  in,  the  Receipt  amounts  to  an  Ademption ;  but  if 
there  be  a  reason  for  the  Receipt,  no  Ademption  wiU  be 
efiected."     Here  there  was  a  reason  for  receiving  the 
Amount  due  on  the  Policies.     In  the  hands  of  the  In- 
surance Office  the  Money  would  not  pay  Interest.    No 
man  of  common  prudence  would  have  suffered  it  to  lie 
unproductive;  there  was,  therefore,  a  moral  necessity 
for  receiving  it.    In  Coleman  v.  Coleman  (m),  the  Tes- 
tator gave  the  Interest  on  a  Bill  of  Exchange,  on  the 
East  India  Company,  to  his  Wife  for  life,  and  after  her 
death  directed  it  should  be  sold,  and  the  Money  divided 
amongst  certain  Persons.  The  Testator  received  from  the 
East  India  Company  the  amount  of  the  Bill  in  the  .usual 
course  of  Payment,  and  it  was  held  not  to  be  an  Ademp- 
tion.   Lord  Loughborough,  alluding  to  what  was  said  in 
the  Argument,  that  the  distinction  between  a  voluntary 
and  a  compulsory  payment  was   exploded,    observes, 
'*  The  application  of  the  distinction  may  often  fail  ex- 
tremely in  the  particular  case ;  but  where  the  Testator  is 
compelled  to  receive  payment  of  the  Debt,   a  pretty 
strong  presumption  arises  that  there  is  no  variation  of 
intention;  where  he  goes  himself,  no  necessity  urging 
him,  and  destroys  the  form  of  the  thing  specifically 


(h)  Forr.  «38. 

(i)  ji  P.  Wms.  164. 

{k)  2  P.  Wms.  328. 

(/}  Ambl.  40 1 ,  but  more  fully 
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Book,   in  Wood  v.  Pcnoyre^ 
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given,  that  is  a  good  ground  of  argument  the  other 
way."  His  Lordship  also  states  the  difference  be- 
tween a  specific  thing  given^  or  a  Legacy  equivalent  to 
Money^  marked  with  a  reference  to  a  particular  Security. 
In  Bronsden  v.  Winter  (jn),  there  was  a  Bequest  of  2,000  /. 
South  Sea  Stock,  and  two  Navy  Bills,  and  the  Money 
due  thereon  to  be  placed  at  Interest  for  the  Testator's 
Daughter  and  her  Children.  The  Testator  afterwards 
sold  the  Stock,  and  received  the  Money  due  on  the  Bills, 
and  the  Master  of  the  Rolls  said,  ''  That  the  bequest  of 
the  South  Sea  Stock  was  pecuniary  and  not  specific ; 
and  as  to  the  Navy  Bills,  that  though  specifically  de- 
scribed, the  Money  due  thereon  was  given,  j.  e.  if  it 
should  be  paid  before  his  death,  that  he  could  not  help 
leceiving  it;  and  if  the  Words  '  Money  due  thereon' 
had  been  omitted,  it  would  make  no  difference."  It  is  a 
general  rule,  that  if  Goods  in  a  particular  place  are  be- 
queathed, and  they  are  removed  before  the  death  of  the 
Testator,  it  is  an  Ademption ;  but  if  the  removal  is  a 
matter  of  necessity,  it  is  an  exception ;  as  where  the 
Testator  had  two  Houses,  and  only  one  Service  of  Plate, 
and  gave  all  his  Plate  and  Linen  at  S.  and  the  Plate  and 
Linen  were  moved  firom  the  House  mentioned  in  the 
Will,  the  Town-house,  to  the  Country-house,  where  it 
was  at  the  Testator's  death ;  still  it  was  held  the  Plate 
and  linen  passed,  and  that  there  was  no  Ademption  (n). 
In  Chapman  v.  Hart  (0),  Lord  Hardwicke  held,  that  if 
Ctoods  on  board  a  Ship  are  bequeathed,  and  they  were 
isfterwards  removed  for  preservation,  the  Ship  being 
leaky,  or  likely  to  founder ;  or  if  the  Captain  is  removed 
to  another  Ship ;  this  would  not  defeat  the  Legacy.  So 
if  Goods  in  a  House  are  bequeathed,  and  they  are 
removed  on  account  of  a  Fire,  the  Legacy  would  still 

(m)  Ambl.  57.  v.  Heseltine,  ante,  3  Voh  pa. 

(n)  Landy.  Dcvayncs,  4  Bro.      376. 
C.   C.    536.    Sec    Heseltine         (0)  1  Ves.  873. 
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be  good.  The  Cases  cited  of  Fryer  v.  Morris,  and 
Stanley  v.  Potter,  are  irreconcileable  with  former  Autho- 
rities. In  the  present  Case,  under  all  the  circumstances, 
the  Legacy  camiot  be  considered  as  adeemed. 

The  Vice-Chancellor  : — 
As  the  Decisions  on  this  question  are  conflicting,  I 
will  look  more  particularly  into  them  before  I  decide 
this  Case. 


6th  Deo. 


The  Vice-Chancellor: — 
The  Testator,  at  the  making  of  his  Will,  had  effected 
certain  Policies  of  Assurance  on  the  Life  of  his  Wife, 
and  considering  that  his  Wife  would  survive  him,  and 
that  the  benefit  of  these  Policies  would  not  accrue  until 
after  his  Death,  he  makes  these  Policies  of  Assurance 
the  subject  of  Gift  or  Legacy  by  his  Will.    It  so  hap- 
pened that  his  Wife  died  before  him,  and  he  received  in 
his  Life-time  the  amount  of  these  Policies,   and  the 
question  in  the  Cause  is,  whether  the  Gift  or  Legacy  in 
his  Will  is  thereby  adeemed  ? — It  cannot  be  contended, 
that  in  this  Case  there  was  any  such  setting  apart  the 
Money  received,  in  order  that  it  might  be  specially  pre- 
served for  the  Legatees,  as  would,  upon  the  principles 
of  the  Civil  Law,  prevent  Ademption.     But  it  is  said^ 
that  the  specific  character  of  the  Gift  here  failed  only 
by  the  accident  of  the  Death  of  the  Wife  in  the  Life- 
time of  the  Testator,  and  that  the  receipt  of  the  Money 
by  the  Testator  was  the  unavoidable  consequence  of 
that  accident,  and  not  animus  adimendi  the  Legacy,  and 
that  within  the  principle  of  Hambling  v.  Lyster,  and  the 
ether  cases  of  that  class,  the  Legacy  is  not  therefore 
adeemed.    As  a  general  principle,  it  is  unquestionably 
to  be  stated,  tliat  if  the  subject  of  a  Gift  do  not  remaiti 
in  specie  at  the  Death  of  the  Testator,  the  Gift  is  gone. 
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But  it  must  be  admitted,  that  in  Hambling  v.  Lyster,  and 
in  some  other  Cases,  there  is  authority  for  stating,  that 
if  there  be  iC  Legacy  of  a  Debt,  and  that  Debt  be  after- 
-wards  received  by  the  Testator,  that  the  Legacy  shall 
still  carry  the  amount  of  the  Debt  from  the  general  As- 
sets of  the  Testator,  unless  the  Testator  appears  to  have 
-called  in  the  Debt,  with  the  intention  to  adeem  the  Le- 
gacy. Some  of  those  Cases  are,  however,  to  be  resolved 
by  a  different  principle ;  that  they  were  not  considered 
to  be  specific  Legacies,  but  were,  what  are  called  in  the 
Civil  Law,  demonstrative  Legacies;  that  is,  general 
pecuniary  Legacies,  with  a  particular  Security.  In  the 
Case  of  Ashbumer  v.  Macquire(p),  Lord  Thurlow  entered 
.¥«ry 'fully  into  t^e  consideration  of  all  the  Cases  which 
«ie  to  be  found  upon  this  subject ;  and  in  that  Case,  and 
•till  more  unequivocally,  in  the  case  of  Stanley  v.  Potter, 
in  Mr.  Coot's  Reports  {q\  he  altogether  repudiated  the 
.principle  of  the  animus  adimendi,  as  tending  to  inex- 
plicable confusion;  and  held,  that  when  it  was  once 
determined  that  the  Legacy  of  a  Debt  was  specific,  and 
Hot  demonstrative,  that  the  only  safe  and  clear  way  was 
lo  adhere  to  the  plain  rule,-— that  there  is  an  end  of 
m  specific  Gift,  if  the  specific  thing  do  not  exist  at  the 
Testator's  Death.  It  may  be  questionable  from  the  Cases 
9t  Coleman  v.  Coleman  (r),  and  Roberts  v.  Pocock  (5), 
whether  Lord  Rosslyn  fully  adopted  the  principle,  of 
Xord  Tkurlow ;  but  the  Cases  of  Fryer  v.  Morris  (/),  and 
Xe  Grice  v.  Finch  (u),  before  Sir  William  Grant,  appear 
to  me  to  manifest,  by  necessary  inference,  that  that 
learned  Judge  considered  the  Law  to  be  so  settled. 
Taking  it,  therefore,  as  an  established  principle,  that  in 
the  case  of  a  specific  Gift,  the  Court  is  only  to  inquire 

(p)  Ambl.  401.  (5)  4  Ves.  150. 

iq)  s  Cox,  180. '  (0  9  Ves.  360. 
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whether  the  specific  thing  remains  at  the  Death  of  the 
Testator ;  and  cannot  enter  into  the  consideration,  whe- 
ther it  has  or  not  ceased  to  exist,  by  an  intention  to 
adeem  on  the  part  of  the  Testator,  it  necessarily  fol- 
lows, that  in  the  present  Case  I  am  bound  to  declare, 
that  the  Legacy  of  the  Policies  of  Assurance,  being  a 
specific  Gift,  has  altogether  failed,  by  the  non-existence 
of  the  PoUcies  at  the  Death  of  the  Testator. 


2d  &  19th  Nov. 

On  a  BiUfor  a 
Discovery f  and 
a  Commution 
Abroad  in  aid 
of  a  Defence  to 
an  Action  for  a 
Libel;  a  Demur^ 
rer  wa$  over- 
ruUd^xmthUberty 
to  amend  the 
tame^  the  Plain- 
tiff^ being  entit' 
led  to  a  Com- 
mission  Abroad^ 
though  not  to  a 
Discovery  from 
the  Defendant. 


THORPE  V.  MACAULEY. 

IHE  Bill,  in  substance  stated,  that  in  1791  a  Com- 
pany was  formed  for  carrying  on  Trade  on  the  Western 
Coast  of  Africa,  intitled  the  Sierra  Leone  Company,  and 
was  incorporated  by  an  Act  of  Parliament,  which 
passed  in  the  31st  year  of  the  Reign  of  his  late  Majesty 
Geo,  III. — ^That  the  said  Company  formed  a  Settlement 
or  Colony  at  Sierra  Leone,  on  the  Western  Coast  of 
Africa. — That  the  principal  object  in  forming  the  said 
Company,  and  establishing  the  said  Settlement  or  Colony, 
was  the  suppression  of  the  Slave  Trade,  and  the  introduc- 
tion of  Commerce  and  Civilization  amongst  the  InhaUt- 
ants  of  the  Western  Coast  of  Africa. — ^That  the  Defendant 
was  for  some  years  employed  in  the  service  of  Mr.  M'Clond, 
in  the  Island  of  Jamaica,  to  superintend  a  Plantation  of 
the  said  Mr.  MfClond,  called  Hyde  Plantation,  in  that 
Island;  and  that  about  the  year  1791,  the  Defendant 
was  dismissed  from  or  left  the  Service  of  the  said  Mr. 
M'Clondt  and  the  same  year  returned  to  England,  when 
the  said  Defendant  was  taken  into  the  service  of  the 
Sierra  Leone  Company,  and  was  sent  by  the  said  Com- 
pany to  the  said  Colony  of  Sierra  Leone,  and  was  at  one 
time  appointed  the  Judge  or  Chief  Justice  of  the  said 
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Settlement  or  Colony,  or  acted  in  that  capacity,  and  was 
afterwards  appointed  by  the  said  Company  Governor  of 
the  said  Settlement  or  Colony. — ^That  in  the  said  capa- 
cities of  Judge  and  Governor,  the  said  Defendant  con- 
tinued in  the  service  of  the  Company  for  many  years, 
and  down  to  the  time  of  the  dissolution  of  the  said 
Company. — ^That  in  1807  ^'^  Institution  was  formed 
under  the  name  of  the  African  Institution,,  for  pur- 
poses similar  to  that  of  the  Sierra  Leone  Company,  the 
Sierra  Leone  Company  having  been  dissolved. — ^That  the 
Plaintiff  was  many  years  ago  appointed  Chief  Justice  of 
the  said  Colony  or  Settlement  of  Sierra  Leone,  and  Judge 
of  the  Vice  Admiralty  Court  there. — That  in  consequence 
{i£  the  Plaintiff  holding  the  said  Offices,  he  felt  and  took 
great  Interest  in  the  prosperity  of  Africa  and  the  suppres- 
sion of  the  Slave  Trade.— That  the  Plaintiff  in  the  year 
1818  wrote  and  published  a  certain  Pamphlet  or  Book 
regarding  the  Slave  Trade,  intitled,  *'  A  View  of  the 
present  Increase  of  the  Slave  Trade,  and  the  Cause  of 
that  Increase,"  and  su^ested  a  mode  for  its  total  an- 
nihilation ;  and  in  such  Pamphlet  or  Book  is  a  passage  in 
the  words  following,  that  is  to  say,  **  Let  the  great  body 
of  the  Institution  only  reflect  on  the  progress  14,000  2. 
would  have  enabled  them  to  make  in  the  Civilization  of 
Africa.  Let  them  no  longer  sanction  the  most  notorious 
fiK^  not  contradict  the  most  palpable  truths,  nor  persist 
in  asserting  to-day  what  they  asserted  yesterday,  in 
defiance  of  evidence  and  contempt  of  refutation,  and  in 
violation  of  their  own  acknowledgment.  It  is  deplor- 
able to  see  the  littleness  of  vanity  prevail  when  the 
pride  of  greatness  should  direct;  but  there  is  a  time  too 
late  finr  Improvement.  I  shall  persevere  every  where, 
wdhile  there  is  hope  of  obtaining  benefit  any  where,  yet 
^dien  I  read  the  following  Resolution  of  thanks  to  Mr. 
Macauky  in  their  last  Report,  I  feel  almost  hopeless  in 
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appeal.  '  This  Institution  is  highly  sensible  of  and 
gratefiil  for  the  important  services  of  Mr.  Z,  Macauley, 
and  thinks  it  right  to  express  its  sense  of  his  deserts  at 
a  time  when  the  purity  of  his  motives  and  the  integrity 
of  his  conduct  has,  by  the  Enemies  of  the  great  African 
Cause,  been  falsely  and  maliciously  arraigned.'  If  this 
gentleman  has  been  falsely  and  maliciously  arraigned, 
why  did  not  the  Institution  allow  the  full  and  open  In- 
vestigation that  was  so  often  demanded,  by  which  the 
falsehood  and  malignity  might  have  been  exposed  and 
disgraced ;  whereas,  by  denying  inquiry  into  the  assertion, 
they  have  confirmed  the  truth  of  the  Allegation.  Only 
let  the  Institution  recollect  their  own  declared  objects; 
tfiey  profess  to  be  Enemies  to  the  Slave  Trade  and  Friends 
to  the  Civilization  of  Africa,  yet  how  inconsistent  is  all 
this  with  an  approbation  of  Mr.  Macauley,  who,  after 
being  taken  in  the  Sierra  Leone  Company  Service  firom 
the  Service  of  a  Planter  in  the  West  Indies,  and  sent  to 
Sierra  Leone  a  Governor,  where  his  conduct  is  said  to 
be  highly  instrumental  in  raising  an  Insurrection  of  the 
Settiers ;  after  which  he  proposed  to  6ave  the  Settle- 
ment new  colonized  by  purchasing  Slaves,  and  working 
them  as  Slaves  for  the  acquirement  of  productions  in 
Sierra  Leone ;  there  while  a  servant  to  the  Company  he 
did,  in  violation  of  their  rules,  surreptitiously  trade  on 
his  own  account,  and  supply  the  most  noted  Slave 
Traders,  that  infested  the  West  Coast,  with  assorted 
articles  for  the  Slave  Market ;  he  also  caused  his  Brothm', 
Alexander  Macauley,  to  be  appointed  Master  of  a  Ship 
regularly  in  the  Trade  of  carrying  Slaves  from  Africa  to 
the  West  Indies,  in  which  employment  he  continued 
until  England  had  abolished  the  Trade ;  then  he  became 
^agent  for  this  Mr.  Z.  Macauley,  and  in  that  capacity  did 
aid  and  assist  the  Slave  Trade,  by  purchasing  the  con- 
demned Slave  Vessels  at  Sierra  Leone,  and  selling  them 
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to  the  Slave  Traders  for  the  same  employment;  also 
when  Mr.  Z.  Macauley  removed  his  swarthy  Brother^ 
he  appointed  Mr.  Macmillan  (who  has  forsaken  the 
Company's  Service  for  the  Slave  Trade)  as  his  Agent  at 
Sierra  Leone,  so  that  we  can  show  Mr.  Macauley*s  con- 
nection with  Slaves,  the  Slave  Trade  and  Slave  Traders 
from  infancy  to  age,  though  he  is  incessantly  preaching 
his  abhorrence  of  the  traffic.  His  exertions  in  cultivating 
and  civilizing  Africa  are  of  the  same  description,  he  was 
a  principal  means  of  preventing  all  Cultivation  at  Sierra 
Leone;  and  though  he  sends  more  Merchandize  there 
than  all  the  other  Traders  combined,  yet  he  is  the  only 
Trader  that  gives  not  encouragement  to  a  reciprocal 
commercial  Intercourse  with  Africa,  for  the  return 
Cargoes  are  solely  comprised  of  Government  Bills  or 
Gold  Dust.  From  all  these  circumstances,  we  may 
judge  of  his  real  abhorrence  of  the  Slave  Trade,  and 
Jiis  zeal  in  promoting  the  objects  of  the  Institution,  of 
the  purity  of  his  motives,  and  the  integrity  of  his 
conduct.  Let  the  Institution  determine  whether  the 
persons  who  arraign,  or  the  persons  who  applaud  such 
conduct,  are  the  real  Enemies  of  the  great  African  Cause, 
when  we  find  upheld  with  the  most  unqualified  approba- 
tion such  conduct  as  we  concluded  the  Institution  (con- 
formably with  its  professions)  would  have  pronounced 
a  culpable  dereliction  of  principle ;  but  this  perfect  in- 
ttttoition  to  the  object  of  the  Association,  incontrovert- 
iUy  proves  that  the  Institution  still  implicitly  submit 
to  the  mischievous  influence  of  these  modern  Puritans, 
who  once  wedded  fast  to  some  dear  falsehood,  cling  to 
it  to  the  last." — ^That  although  such  Pamphlet  or  Book 
was  published  in  the  month  of  January  1818,  the  said 
Defendant  took  no  notice  thereof  until  the  month  of 
December  1818. — That  the  said  Defendant  having  dis- 
covered that  the  several  Witnesses,  by  whose  testimony 
Vol.  V.  R 
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Plaintiff  could  establish  and  prove  the  several  Allega- 
tions contained  in  the  said  passage  of  the  said  Pamphlet 
or  Book,  were  gone  abroad  and  not  likely  to  return  to 
England,  he  the  said  Defendant  did»  in  the  month  of 
December  1818,  commence  an  Action  at  Law  against 
Plaintiff  in  his   Majesty's  Court  of  King's  Bench  at 
Westminster,  and  declared  in  such  Action,  in  or  as  of 
Hilary  Term  1819,  and  in  the  first  count  of  such  Decla- 
ration the  said  Defendant  complained  of  the  whole  of 
the  said  Passage  of  the  said  Pamphlet  or  Book  as  being, 
and  charged  the  same  to  be,  a  false,  scandalous,  mali- 
cious^ and  defamatory  libel  of  and  concerning,  amongst 
other  persons  and  things,  him  the  said  Defendant ;  and 
in  such  count  the  said  Defendant  set  forth  the  whole  of 
such  Passage  of  the  said   Pamphlet  or  Book  in  the 
exact  words  thereof^  as  is  before  set  forth ;  and  in  the 
second  and  third  counts  of  the  said  Declaration,  the  said 
Defendant  set  forth  another  particular  part  of  the  said 
Passage,  and  the  said  Defendant  being  aware  that  the 
several  Allegations  of  the  said  Passage  were  all  of  them 
true,  and  that  it  was  probable  Plaintiff  might  be  able  to 
prove  the  whole  of  them,  excepting  the  Allegation,  "  that 
while  a  servant  of  the  Sierra  I^one  Compani/,  he  did,  in 
violation  of  their  rules,  surreptitiously  trade  on  his  own 
account,''  the  said  Defendant  made  such  last-mentioned 
Passage  the  sole  subject  or  ground  of  the  fourth  or  last 
count  of  the  said  Declaration,  and  laid  his  Damages  in 
the  said  Declaration  at  1,000/. — ^That  by  leave  of  the 
said  Court  the  Plaintiff  pleaded  divers  Pleas  to  the  said 
Action,  in  justification  of  the  several  Allegations. 


The  Bill  then  proceeded  with  various  Charges  in  sup- 
pert  of  the  Allegations  contained  in  the  Pamphlet,  and 
stated  that  a  certain  written  Correspondence,  if  pro- 
duced, would  prove  the  truth  of  the  several  matters; 
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and  that  divers  Witnesses  who  could  alone  prove  several 
of  the  matters  in  question  were  beyond  Seas,  and  that 
the  Plaintiff  could  not  safely  proceed  to  trial  without  a 
Discovery,  and  a  Commission  for  the  examination  of 
Witnesses  abroad ;  and  the  Prayer  of  the  Bill  was  for 
a  Discovery,  and  for  one  or  more  Commissions  for  the 
examination  of  Witnesses  residing  on  the  West  Coast  of 
Africa^  and  other  parts  beyond  the  Sea,  and  for  an 
Injunction  in  the  mean  time  to  restrain  further  pro- 
ceedings at  Law. 
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The  Defendant  demurred  to  the  Bill.  ''  This  De- 
fendant by  protestation,  &c.  and  for  cause  of  Demurrer, 
showeth,  that  the  said  Complainant  hath  not  in  and  by 
his  said  Bill  of  Complaint  shown,  that  he  hath,  or  at  the 
time  of  filing  his  said  Bill  had,  any  right  or  title  to  the 
Discovery,  or  to  the  Commission  or  Examination  thereby 
sought  and  prayed ;  and  this  Defendant  hereby  prays,"  &c. 


Mr.  Be//,  Mr.  Shadwell,  and  Mr.  Garrett,  in  support 
of  the  Demurrer : — 
We  contend  that  the  Plaintiff  is  not  entitled  to  a 
Discovery  or  a  Commission.  If  the  Writing  complained 
of  were  not  Ubellous,  no  Discovery  would  be  wanted ; 
he  acknowledges  the  Libel,  and  asks  the  assistance  of 
this  Court,  a  Court  of  Equity,  to  enable  him  to  defend 
himself!  No  Rule  is  better  established,  than  that  a 
Defendant  is  not  bound  to  answer  as  to  any  fact  or 
facts  whereby  he  maj/  subject  himself  to  a  Penalty  (a), 
or  to  discover  any  immoral  turpitude  that  may  degrade 
his  Character,  or  has  a  tendency  to  do  so  (&).    The  Libel 

(fl)  Harrison  v.   Souihcotc,  collected  1  Madd.  Prin.  and 

1  Atk.539.  Bishop  of  London  Prac.  214. 

V.  Fytchey  1  Bro.  C.C.  98.  See  (6)  Brownstvoodv.  Edwards^ 

the   Ca&es  on  this    subject  3  Yes.  245. 
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states,  that  the  Defendant  encouraged  the  Slave  Trade, 
if  so,  he  acted  contrary  to  Law,  contrary  to  the  express 
provisions  of  the  Act  (r)  for  the  abolition  of  the  Slave 
Trade,  by  which  trading  in  Slaves  is  rendered  penal ; 
he  is  not  therefore  bound  to  discover  acts,  which,  if 
they  were  as  represented,  would  subject  him  to  the 
penalties  of  the  Act.  That  is  one  objection  to  the  BilL 
Another  is,  that  there  is  no  instance  to  be  found  of 
a  Bill  like  the  present,  filed  for  a  Discovery  by  way  of 
defence  to  an  Action  for  a  Libel.  The  Liberty  of  the 
Press  affords  impunity  enough  to  Libellers,  and  this 
Court  will  not  encourage  their  mischievous  Writings ;  on 
that  principle  this  Court  has  more  than  once  refused 
to  grant  an  Injunction  in  favour  of  a  libellous  Author, 
whose  Work  has  been  pirated  (^O*  A  Defendant  in  an  ac- 
tion for  a  Libel  may  plead  not  guilty,  or  justify  on  account 
of  confidence,  or  by  proving  the  truth,  if  he  can  adduce 
evidence  for  that  purpose,  but  this  Court  will  not  lend 
him  its  assistance.  In  Lord  Montague  v.  Dudman  (e), 
Lord  Hardmcke  says,  "  A  Bill  of  Discovery  lies  here  in 
aid  of  some  proceedings  in  this  Court,  in  order  to  deliver 
the  Party  from  the  necessity  of  procuring  evidence,  or 
to  aid  the  proceeding  in  some  Suit  relative  to  a  civil 
Right  in  a  Court  of  Common  Law,  as  an  Action ;  but 
not  to  aid  the  prosecution  of  an  Indictment  or  Infor- 
mation, or  to  aid  the  Defence  to  it."  I'he  Discovery,  if 
given^  might  aid  a  Prosecution  or  Indictment,  which  in 
consequence  of  the  Discovery  might  be  instituted,  and 
therefore  the  Defendant  is  not  bound  to  answer.  The 
Action  does  not  involve  any  question  of  Property,  but  is 
founded  on  a  tort.  It  was  held  in  How  v.  Prinn  (/),  that 
"  In  offices  of  Profit,   words  that  impute  either  defect 

(c)  47  Geo.  3,  c.  36,  s.  i.  (e)  2  Ves.  396. 

((/)  See  IToicott  v.  Walker,        (yj  ^  Salk,  695. 
7  Ves.    1,    and    Sovtk^   v. 
Sherwood,  2  Meriv.  437. 
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ef  understanding,  of  ability  or  integrity,  are  actionable/' 
This  Court  has  no  jurisdiction  in  cases  like  this,  of  tort, 
for  which  an  Information  would  lie.    The  Defendant, 
admitting  himself  to  be  a  Libeller,  asks  the  assistance  of 
this  Court  to  defend  himself.    The  Case  is  in  principle  of 
the  utmost  importance.      Its  novelty  is  an  argument 
against  it;  no  text  authority  recognizes  it.    Lord  Redes* 
dak  has  not  adverted  to  such  a  Bill  as  this,  as  he  certainly 
would  have  done,  if  there  had  been  any.     If  this  Bill  be 
sustainable,  it  will  follow,  that  whenever  an  Action  is 
brought  for  Criminal  Conversation^  a  Bill  of  Discovery 
will  be  filed.    Various  other  Cases  might  be  stated,  in 
which  the  greatest  inconvenience  would  arise  if  such 
Bills  were  allowed.    The  Libel  states,  that  the  Defend- 
ant has  been  connected  with  Slaves,  the  Slave  Trade, 
and  Slave  Traders,  from  infancy  to  age ;  how  is  such 
a  Charge,  including  a  whole  Life,  to  be  answered  ?  The 
Plaintiff  does  not  state  in  his  Bill  who  his  Witnesses  are, 
or  what  they  can  prove.     If  the  Demurrer  be  good  as  to 
the  Discovery,  it  is  good  also  as  to  the  Commission 
|vayed  for  the  examination  of  Witnesses.    The  Court 
of  Common  Law,  wha^g^  the  Action  is  brought,  would 
in  a  proper  case  stay  the  Action  until  Witnesses  abroad 
were  examined.    This  Court  only  grants  a  Commission 
abroad  where  Property  is  concerned.    If  he  is  entitled 
to  a  Commission  only,  and  not  to  a  Discovery,  the  Bill 
should  have  been  framed  for  that  purpose  solely.    The 
Demurrer,   under  all  the  circumstances,  ought  to  be 
allowed. 


Thorpb 
Macaulby. 


Mr.  Wetherell,  Mr.  Home,  and  Mr.  Wakefield,  in 

support  of  the  Bill : — 

In  the  Case  of  a  Prosecution  criminaliter,  for  a  Libel, 

a  Bill  of  Discovery  would  not  lie,  but  when  an  Action 

u  brought  in  respect  of  a  libel,  and  the  Party  chooses 

»3 


Macaulet. 
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1820.  ^o  tresit  it  as  a  civil  Injury,  and  seeks  Damages  in  a 

^        *  civil  Action,  all  the  consequences  follow,  and  a  Bill  of 

Thorpe  Discovery  is  maintainable.  There  is  a  Case  in  Equittf 
Cases  Abridged  (f),  where  a  Discovery  was  allowed  in 
favour  of  a  Person  against  whom  an  Action  had  been 
brought  for  running  down  a  Ship.  That  Case  it  may 
be  urged,  is  a  personal  tort  regarding  Property,  but 
we  shall  cite  Authorities  which  are  clear  of  that  ob- 
jection, they  being  Cases  of  personal  tort,  unconnected 
with  Property.  Is  however  this  Case  wholly  uncon- 
nected with  Property  ?  The  Plaintiff  has  a  Copyright  in 
the  Pamphlet  which  the  Defendant  arraigns  as  a  Libel; 
if  it  be  a  Libel,  the  Plaintiff  will  have  no  protection  for 
his  Copyright  in  this  Court,  as  was  held  in  the  Cases 
alluded  to  in  the  argument  for  the  Defendant ;  any  man 
might  print  the  Plaintiff's  Work  with  impunity.  The 
Plaintiff's  Property  in  his  Work  is  endangered,  by  the 
endeavour  to  prove  the  Pamphlet  a  Libel ;  and  it  is  not 
true,  therefore,  as  represented,  that  the  Action  is  for  a 
personal  tort  merely,  unconnected  with  property.  It 
is  said,  the  Bill  must  be  taken  to  admit  that  the 
Plaintiff  has  written  a  Libel.  These  Persons  had  Dis- 
putes ;  both  resorted  to  the  Press.  The  Compositions 
of  the  Defendant  were  as  libellous  as  those  of  the 
Plaintiff  are  supposed  to  be.  It  may  be  true,  that  un- 
explained and  unjustified  the  Pamphlet  of  the  Plaintiff 
is  a  Libel ;  but  truth  is  a  justification  of  a  Libel :  all 
the  Judges  of  England,  when  consulted  on  the'  Libel 
Bill  (g),  stated  that  to  be  the  Law.  The  Bill  is  filed  for 
the  purpose  of  ascertaining  the  truth,  and  to  support  the 
Pleas  in  justification ;  and  the  Defendant  does  not  ex- 
hibit himself  in  a  very  favourable  point  of  view,  by 
putting  in  a  Demurrer  in  order  to  deprive  the  Plaintiff 

(/)  Heathcote  v.  Fleet,  1  Eq.  Cas.  Abr.  76,  c.  7 ;  S.  C. 
s  Vcm.  44a. 
(g)  3«  Geo.  3,  c.  Co. 


CASES    IN  CHANCERY. 

of  the  means  of  adducing  evidence  to  prove  the  truth 
of  what  he  has  written.  If  the  Defendant's  Character 
is  invulnerable,  what  has  he  to  fear  from  a  Discovery^ 
or  a  Commission?  Innocence  courts  inquiry,  and 
disdains  to  steal  a  triumph.  There  are  Cases,  where 
on  an  action  founded  on  a  personal  tort,  a  Bill  of 
Discovery  has  been  allowed;  the  cases  in  point  are 
but  few,  but  they  are  of  the  very  highest  authority. 
Cogamant  v.  Verekt  (g),  and  Nichol  v.  Vereht  (A),  deter- 
mined by  the  House  of  Lords,  are  decisive  in  support  of 
the  Bill.  In  those  Cases,  an  action  was  brought  for 
an  Assault  and  false  Imprisonment,  in  respect  of  mat- 
ters for  which  an  Indictment  might  have  been  resorted 
to,  and  yet  a  Bill  of  Discovery  was  allowed. 

A  Discovery  has  been  enforced  of  a  promise  of  Mar- 
riage in  aid  of  an  Action  for  a  breach  of  the  Promise  (t). 
That  is  a  tort.  Actions  tx  delicto  are  Case — Trover — De- 
tinue— ^Replevin — Trespass — and  in  all  such  cases,  cases 
founded  on  tort,  a  Bill  of  Discovery  it  is  apprehended 
will  lie  in  aid  of  a  Defence.  If  a  man  digs  a  Ditch  in  a 
Highway  into  which  another  falls;  an  Action  Ues  (A). 
If  a  Parishioner  be  excluded  from  the  Vestry  Room,  an 
Action  lies  (/) ;  and  so  it  will  for  infringing  a  Copy- 
right (m);  for  destroying  ancient  Rights  (n);  for  running 
down  a  Ship  (o);  for  occasioning  a  Fire  by  negligence; 
for  overturning  a  Coach ;  for  keeping  loose  a  ferocious 
Dog  .which  does  an  Injury;  all  these  are  Actions 
founded  upon  torts :  and  is  it  to  be  said  that  the  Plaintiff 
in  these  cases  is  not  entitled  to  a  Bill  of  Discovery  to 

(/f)  4  Bro.  P.  C.  407.  (/)  PhiUibrown  v.  Roland, 

(k)  Ibid.  4<26.  1  Str.  634. 

(i)   Vaughan  v.  JUridge,         (iii)ChittyonPleading,i4i. 
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{k)  1  Roll.  Abr.  88.  Butter- 
JiM  V.  Forrater,  1 1  East,  6o. 

B4 


(n)  Ibid.  143. 
(0)  Ibid.  126. 
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aid  him  in  the  prosecution  of  his  Action,  or  that  the 
Defendant  is  not  entitled  to  it  in  aid  of  his  Defence? 
It  is  one  of  the  greatest  advantages  of  a  Court  of  Equity, 
that  it  enables  Persons  in  such  cases  to  obtain  a  Dis- 
covery which  may  be  used  as  evidence,  and  vrithout 
which  a  party  might  be  subjected  to  the  greatest  in- 
justice. It  has  justly  been  observed  on  the  other  side, 
that  the  principle  upon  which  this  Case  must  be  decided 
is  of  the  utmost  importance.  Innocence  will  have 
nothing  to  fear;  Guilt  alone  can  wish  to  narrow  the 
jurisdiction  of  this  Court  in  such  cases.  If  a  man  with 
two  modes  of  proceeding  before  him,  a  criminal  Indict- 
ment and  a  civil  Action^  chooses  to  resort  to  the  latter, 
and  call  for  large  Damages,  he  must  take  the  conse- 
quence. If  he  subjects  himself  to  a  Discovery,  it  is  his 
own  fault.  If  by  resorting  to  a  civil  Action  he  wishes  to 
vindicate  his  Character,  he  will  fail  in  his  purpose,  if  he 
precludes  the  Defendant  from  the  means  of  defending 
himself.  Though  a  Discovery  by  the  Defendant  may  be 
injurious  to  his  Character,  it  does  not  prevent  a  Dis- 
covery ;  it  was  so  held  recently,  in  Parkhursi  v.  Low^ 
ten  (p).  If  it  were  not  so,  a  Defendant  might  refuse  to 
answer  as  to  a  Fraud,  for  all  Frauds  are  injurious  to 
character.  As  Mr.  Fonblanque  observes  (j),  **  To  com- 
-pel  a  Defendant  to  discover  that  which  may  enable  the 
Plaintiff  in  Equity  to  substantiate  a  just,  and  to  repel 
an  unjust  demand,  is  merely  assisting  a  right  or  prevent- 
ing a  wrong."  Questions  are  asked  by  this  Bill  which 
ai«  not  of  a  criminatory  nature;  those  should  be 
answered :  the  Demurrer,  therefore,  covers  too  much. 


The  Vice-Chancellor  :• — 
19  Dec.  The  Plaintiff,  Dr.  Thorpe,  has  filed  this  Bill  against 

the  Defendant  Mr.  Macaulej/  for  Discovery,  and  also  for 

{p)  1  Meriv.  400.        {q)  Trcati«e  of  Equity,  2  Vol.  47<>. 
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a  Commission  to  examine  Witnesses  abroad^  in  order  to 
aid  his  Defence^  at  Law,  to  an  Action  brought  against 
him  by  the  Defendant  Macauky  for  a  Libel. 

The  Defendant  has  put  in  a  general  Demurrer,  as  well 
to  the  Discovery  sought  as  to  the  Commission. 

The  alleged  Libel  is  contained  in  a  Pamphlet  ad- 
mitted to  be  published  by  the  Plaintiff  Dr.  Thorpe; 
and  the  purport  of  it  may  be  shortly  stated  thus  : — 
That  Mr.  Macauley  being  the  Chief  Justice  and 
Governor  of  the  Sierra  Leone  Company,  the  object  of 
whose  Institution  was  to  civilize  Africa,  and  suppress 
the  Slave  Trade,  had  betrayed  his  duty  by  obstructing 
the  Civilization  of  Africa,  and  by  promoting  the  Slave 
Trade  for  his  own  private  Emolument,  and  had  further 
carried  on  a  surreptitious  Trade  in  violation  of  the  Rules 
of  the  Company. 

To  the  Action  at  Law  brought  by  Mr.  Macauley, 
Dr.  Thorpe  has  pleaded  a  justification,  founded  upon  the 
alleged  truth  of  the  Libel,  and  the  object  of  the  present 
Bill  is  to  establish  that  justification. 

It  is  not  denied  that  the  conduct  charged  upon  Mr. 
Macauley,  in  the  execution  of  these  pubhc  oflSces, 
amounts  to  a  Misdemeanor,  and  that  he  is  not  bound  to 
answer  so  as  to  criminate  himself;  but  it  is  said,  that  there 
are  many  questions  asked  in  the  Bill  which  are  not  of  a 
criminatory  nature,  and  that  this  Demurrer  extending 
to  the  whole  Bill,  covers  too  much. 

The  sole  object  of  the  Bill  is  to  prove  the  truth  of  the 
Libel;  or,  in  other  words,  to  prove  the  truth  of  the 
criminal  matter  charged.  Every  question  asked  must 
necessarily  be  with  a  view  to  that  end  and  tend  to  that 
point,  and  a  Party  is  not  bound  to  answer  any  question. 
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however  apparently  indifferent,  which  is  in  any  manner 
connected  with  the  criminal  charge.  I  am  of  opinion, 
therefore,  that  the  Plaintiff  is  not  entitled  to  any  Dis* 
coveiy  from  the  Defendant. 

The  remaining  consideration  is,  whether  the  Plaintiff 
is  entitled  to  a  Commission  for  the  Examination  of  his 
Witnesses  abroad,  to  which  the  Demurrer  also  extends  ? 
It  has  been  urged,  that  the  Commission  is  incidental 
only  to  the  Discovery,  and  that  where  the  Court  gives 
no  Discovery  it  will  grant  no  Commission.  The  case 
of  the  Earl  of  Suffolk  v.  Green  (r),  is  a  direct  au- 
thority the  other  way.  That  was  a  Bill  for  a  Dis- 
covery, and  to  perpetuate  the  testimony  of  Witnesses  as 
to  a  Bond  being  usurious;  Lord  Hardwicke  held,  that  the 
Demurrer  would  have  been  good  if  confined  to  the 
Discovery,  but  bad  because  it  extended  also  to  the  Com- 
mission. There  is  no  difference  in  principle  between 
perpetuating  the  testimony  of  Witnesses,  and  examining 
Witnesses  upon  Commission. 

It  was  next  argued,  that  a  Court  of  Equity  would  not 
lend  its  aid  either  for  Discovery  or  Commission,  to  either 
Party  in  an  Action  at  Law,  proceeding  ex  delicto.  I  can- 
not but  consider  the  cases  of  Cogamant  v.  Verelst,  and 
Nicholy.  Verelst,  in  Mr.  Brown's  Parliamentary  Cases,  as 
being  some  authority  the  other  way. 

It  did  not  occur  to  the  very  distinguished  Counsel 
who  were  employed  in  those  Causes  that  any  such  point 
could  be  sustained.  No  such  limitation  of  the  jurisdic- 
tion as  to  Discovery  is  hinted  at  in  any  book  of  prac- 
tice, or  by  the  dictum  of  any  Judge. 

Courts  of  Equity  exercise  a  direct  jurisdiction  in 
matters  of  Waste  and  public  Nuisance,  which  are  ex 

(r)  1  Atkins,  450. 
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delicto.  1  am  not  therefore  prepared  to  say,  that  a  Court 
of  Equity  will  refuse  its  ordinary  aid  to  the  Parties,  in 
any  Action  at  Law,  proceeding  for  a  civil  remedy. 

The  last  objection  made  was,  that  the  Plaintiff  by  his 
Bill  admitted  himself  to  be  the  Author  of  the  Libel ;  that 
the  Libel,  whether  true  or  false,  was  an  indictable  offence; 
and  that  the  Plaintiff  therefore,  by  his  own  showing, 
<^ame  to  this  Court  to  protect  him  i^ainst  the  conse- 
quences of  his  crime. 

I  think  there  is  no  weight  in  this  objection.  Mr. 
Macaulof,  by  his  Action  at  Law,  thinks  fit  to  treat  the 
conduct  of  Dr.  Thorpe  as  a  civil  Injury  only,  and  it  is 
but  just  that  the  same  course  of  defence  should  be  open 
to  Dr.  Thorpe  which  is  open  to  other  Defendants  in 
civil  Suits. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  is  en* 
titled  to  the  Commission,  though  not  entitled  to  the 
Discovery,  and  following  the  course  of  Lord  Hardwicke, 
in  the  case  of  Suffolk  v.  Green,  I  should  over-rule  the 
Demurrer,  giving  liberty  to  the  Defendant  to  insist  by 
Answer,  that  he  is  not  bound  to  make  the  Discovery ; 
considering,  however,  that  a  difficulty  may  arise  in  this 
respect  out  of  the  modem  practice,  that  a  Party  who  sub- 
mits to  answer  must  answer  fully  {$),  let  this  Demurrer 
be  over-ruled,  with  liberty  to  the  Defendant  to  file  such 
other  Demurrer  as  he  may  be  advised. 


(»)  See  Mazarredo  v.  Mait' 

land,  3  Madd.  Rep.  70 ; 

V.Harrison, 4,  Madd.  Rep.252. 
It  aeeras,  however, that  though 
in  general  a  Defendant,  if  he 
answers  at  all,  is  bound  to 
answer  fully,  yet  where  his 
Answer  may  subject  him  to  a 


pain,  penalty,  or  forfeiture,  he 
may  by  his  Answer  refuse  to 
answer  as  to  such  criminal 
matter.  See  Curzon  v.  De  la 
Zauch,  1  Swanst.  192 ;  Attor^ 
ney  General  v.  Brown,  Ibid. 
305.  Many  preceding  Cases 
are  to  the  same  effect. 
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33d,  35th,  &c 
37th  Nov. 


Original  Bill, 
Between  the  Most  Noble  AUBREY,  Duke  of  SAINT 
ALBANS,  an  Infant,  by  the  Right  Hon.  LOUISA 
MANNERS,  commonly  called  Lady  LOUISA  MAN- 
NERS, his  Grandmother  and  next  Friend,  Plaintiff; 

and 
LOUISA    GRACE,   Duchess  of  SAINT    ALBANS, 
ANDREW  BERKELEY   DRUMMOND,   JOHN 
DRUMMOND,  and  CHARLES  DRUMMOND, 

Defendants. 

Bill  of  Revivor  and  Supplement, 
Between  the  Right  Honourable  GEORGE  WILLIAM 
COVENTRY,   commonly   called  Viscount  DEER- 
HURST,  and  the  Right  Hon.  MARY  COVENTRY, 
commonly  called  Lady  MARY  DEERHURST,  his 

Wife Plaintiffs; 

and 

ANDREW     BERKELEY    DRUMMOND,    JOHN 

DRUMMOND,    and  CHARLES  DRUMMOND, 

and  LAURA   MANNERS,   and   the   Most   Nobk 

WILLIAM,  Duke  of  SAINT  ALBANS,  Defendants 


Pedigree. 


Baron  Vere, 
died  11  Oct.  1781, 

leaving  a  Will, 
dated  15Mar.  1781. 


Lady  Vere, 
died  in  1783. 


f 


Aabrej  BeaQclerk.ailteTward8 

Lord  Vere  and  Duke  of 

St.  Albans,  born  June  1740, 

died  Feb.  180«. 


Catberine  Duchess  of 
St.  Albans. 


r 


Aubrej  Lord  Vere  and  Duke 

of  St.  Albans, 

bom  SI  Augost  1765$ 

died  18  August  1815. 


Louisa  Grace 

Duchess 
of  St.  Albans. 


W  il  lianifthe  p reseni 
Ld.Vere&I)akeof 

St  Albans, 
bom  Dec.  1766. 


1 


Several  other 
Children. 


Aubrey  Lord  Vere  and  Duke 

of  Se,  Albans, 

born  7  Amil  1815, 

died  19  Febmary  1816. 
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The  original  Bill  stated,  that  by  an  Indenture  of  four      ^^'^  ^^'e 
Parts,  dated  the  6th  June  1687,  between  Elkn  Gwyn,  of  H^^^^^dcer- 
the  Pansh  of  St.  Martm-in-the-Fields,  m  the  County  of  jVu^few  in 
Middlesex,  Spinster,  the   Right  Honourable   Lawrence  tru9tfor  his 
Earl  of  Rochester,  and  William  Chiffinch,  Esq.  of  the  First  Wife  for  Life^ 
Part;  Sir  John  Masters^  of  Hornsey,  in  the  County  of  thentohisSonfor 
Middlesex,  Knight,  Charles  Masters,  of  the  Inner  Temple,  Y^^J'^nd  after 
London,  Esq.  and  Anthony  Keck,  of  London,  Gentleman,  of  . ,    «      •-      • 
the  Second  Part ;  The  Most  Noble  Charles  Duke  of  5^.  trust  for  such 
Albans,  the  paternal  Ancestor  of  Plaintiff,  of  the  Third  Person  as  should 
Part ;  and  the  Right  Honourable  Henry  Lord  Dover  and  from  time  to 
Sir  Stephen  Fox,  Knight,  of  the  Fourth  Part ;  all  that  the  ^^  ^  Lord 
Manor  or  Lordship  of  Bestwood  Park,  and  the  Messuages  ^^'^ '  *^  ^^S 

Lands.  Tenements  and  Hereditaments  thereunto  belong:-  .  .    ..     .,  ^ 

°     intention  that 

ing,  and  in  said  Indenture  more  particularly  described,  ^he  same  should 

were  limited,  conveyed,  settled  and  assured  unto  and  to  after  the  decease 

the  use  of  Ellen  Gwyn,  long  since  deceased,  for  her  Life,  of  my  Wife^  go 

with  Remainder  to  the  use  of  said  Charles,  then  Duke  of  ^^  ^  ^^'^  »«'^ 

St.  Albans,  for  ninety-nine  years,  if  he  should  so  long  live,   _^  .       ^Jj'^^ 

with  Remainder  to  the  use  of  his  first  and  other  Sons  in  ^.  al    *n  i      r 

as  the  Rules  of 

Tail  Male,  with  divers  Remainders  over, and  with  the  ulti-  j^^,  ^^^  Eouity 
mate  Remainder  or  Reversion  to  the  use  of  his  late  Ma-  will  permit. ** 
jesty  King  Charles  the  Second,  his  Heirs  and  Successors       The  2\stator 
forever. — ^That  under  and  by  virtue  of  said  Indenture,  and  ^\  ^**  f^^^^  ^ 
the  Limitations  contained  therein,  the  said  Charles  Duke  ***  W^^ndSon 
of  St.  Albans,  after  the  death  of  said  Ellen  Gwyn,  entered     .    twoCh  Id 
into  Possession  of  the  said  Manor  or  Lordship,  Lands  of  his  Son.    The 
and  Hereditaments,  and  enjoyed  the  same  to  the  time   Wife  and  Son 
of  his  Death,  aud  since  his  Death  the  same  have  been  died.   The  eldest 

possessed  or  enjoyed  by  the  Descendants  of  said  Duke  ;   Crandson  after- 

wards  died  leav 

ing  issue  a  Son,  who  died  under  twenty-one^  the  second  Grandson  being  still  living. 

Held,  that  it  was  a  direct  Gift  of  the  Chattels,  and  not  an  Executory  Trust; 

and  thai  the  Son  and  tldest  Grandson  took  only  for  Life,  and  that  the  Greats 

grandson,  deceased,  took  the  absolute  Interest. 
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and  the  said   Manor,  Estate  and  Hereditaments  were 
vested  in  the  Plaintiff,  as  Tenant  in  Tail  Male,  under  and 
by  virtue  of  the  Limitations  in  said  Indenture  contained. — 
That  by  Letters  Patent  under  the  Privy  Seal  of  England, 
bearing  date  the  5th  July  in  the  third  year  of  the  Reign 
of  his  late  Majesty  King  James  the  Second,  his  said  late 
Majesty,  for  divers  good  Causes  and  Considerations  him 
thereunto  moving,  did,  of  his  especial  Grace,  give  and 
grant  unto  said  Charles  Duke  of  67.  Albans,  and  to  the  Heirs 
Male  of  his  Body,  lawfully  begotten,  the  Office  or  Offices, 
Place  or  Places  of  Master  Surveyor  or  Keeper  of  the 
Hawks  of  his  said  Majesty,  his  Heirs  and  Successors, 
together  with  all  such  and  the  same  Fees,  Allowances, 
Profits,  Privileges  and  Advantages  whatsoever  as  were 
then  belonging  thereto,  or  held  and  enjoyed  therewith, 
and  which  were  in  said  Letters  Patent  more  particularly 
mentioned. — That  the  said  Office  or  Offices  of  Master 
or  Keeper  of  his  Majesty's  Hawks,  was  or  were  held 
and  enjoyed,  and  the  Profits  and  Emoluments  thereof 
were  taken  and  received,  by  said  Charles  Duke  of  St. 
Albans  and  his  Heirs  Male,  and  the  same  were  vested  in 
the  said  late  infant  Plaintiff  until  his  Death,  as  Tenant 
in  Tail  Male  thereof,  under  and  by  virtue  of  said  Letters 
Patent  or  Grant. — ^That  said  Duke  of  S^.  Jlbans,  the  said 
late  infant  Plaintiff's  said  late  Father,  died  on  the  1 2th 
August  1815. — That  said  late  Duke  of  St,  Albans  died, 
leaving  said  Louisa  Grace,  Duchess  of  St.  Albans^  his 
Widow,  and  the  said  infant  Plaintiff,  his  only  Child  and 
Heir-at-Law. — ^That  the  Right  Honourable  Vere  Lord 
Vere,  in  and  by  his  last  Will  and  Testament,  bearing 
date  the  11th  October  1781,  (amongst  other  things)  gave 
and  bequeathed  unto  James  Earl  of  Abercorn,  Robert 
Drummond,   and    Thomas    Walley  Partington,    all  his 
Household  Goods,  Furniture,  Pictures^  Books,  Linen, 
China  and  Glasses,  which  should  be  at  his  Decease  in  his 
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Mansion  House  at  Hanworih,  in  the  County  of  Middle^ 
9€Xf  or  in  any  of  the'  Offices  belonging  to  the  same;  and 
also  all  such  Silver  and  Gilt  Plate  as  he  should  be  pos- 
sessed of  at  his  decease,  whether  at  Hanworth  or  in 
London ;  upon  trust  to  permit  and  suffer  his  Wife,  Mary 
Lady  Vere,  to  have  the  Use  and  Enjoyment  of  the  same 
during  her  Life,  and  from  and  after  her  Decease  to  permit 
and  suffer  his  said  Testator's  Son,  Aubrey  Beauclerk,  to 
have  the  Use  and  Enjoyment  thereof  during  his  Life ; 
and  after  the  decease  of  the  Survivor  of  them,  the  said 
Lady  Mary  Vere  and  Aubrey  Beauclerk,  the  said  Tes- 
tator directed  that  his  said  Trustees  should  be  possessed 
of  the  same  Goods,  Furniture,  Pictures,  Books,  China, 
linen.  Glasses  and  Plate,  in  Trust  for  such  Person  as 
should  from  time  to  time  be  Lord  Vere ;  it  being  said 
Testator's  will  and  intention  that  the  same  should,  after 
■  the  decease  of  his  said  Wife,  go  and  be  held  and  en- 
joyed with  the  Title  of  the  Family,  so  far  as  the  Rules 
of  Law  or  Equity  would  permit.  And  said  Testator,  Lord 
Vere,  gave  and  bequeathed  unto  said  Earl  of  Abercorn, 
Robert  Drummond  and  Thomas  Walley  Partington,  their 
Heirs,  Executors,  Administrators  and  Assigns,  all  such 
his  principal  Monies  as,  at  the  time  of  his  Death, 
should  be  invested  or  laid  out  in  real,  personal,  govern- 
ment or  other  Securities,  in  India  Bonds,  Navy  Bills,  or 
in  any  of  the  public  and  parhamentary  Funds,  upon 
trust  after  his  Decease  to  make  sale  of  such  of  the  said 
Securities  and  Funds,  as  were  in  their  nature  saleable; 
and  to  call  in  the  Monies  placed  out  on  such  Securities, 
as  were  not  saleable ;  and  by  and  out  of  the  Monies  to 
arise  thereby,  to  pay  certain  sums  of  Money  in  said 
Will  mentioned ;  and  as  to  the  residue  of  the  Monies 
to  be  so  produced,  as  aforesaid,  the  said  Testator  di- 
rected that  said  Jatnes  Earl  of  Abercorn,  Robert  Drum' 
numd  and  Thomas  Walley  Partington,  their  Executors, 
Administrators  and  Assigns,  should  lay  out  or  invest 
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the  same  in  the  purchase  of  Freehold  or  Copyhold 
Lands,  Tenements  and  Hereditaments,  in  Fee  Simple, 
and  convey,  limit,  surrender  and  assure  the  same  to  the 
use  of  his  said  Testator's  said  Wife,  Maty  Lady  Fiwr, 
for  Life,  without  impeachment  of  Waste;  with  Remainder 
to  the  use  of  Trustees  in  the  settlement  of  said  Lands 
and  Hereditaments  to  be  named,  in  trust  to  presenre 
contingent  Remainders ;  with  Remainder  to  the  use  of 
said  James  Earl  of  Abercorn,  Robert  Drummond^nkd  2%o- 
mas  Wallejf  Partington,  for  a  term  of  one  hundred  years, 
upon  certain  Tnists  therein  mentioned,  and  long  since 
performed  and  satisfied ;  with  Remainder,  after  the 
determination  of  said  Term^  to  the  use  of  his  said  Testa- 
tor's said  Son  Aubrey  Beauclerk,  and  his  Assigns,  for 
life,  without  impeachment  of  Waste ;  with  Remainder 
to  the  use  of  said  Trustees,  in  trust  to  preserve  con- 
tingent Remainders ;  with  Remainder  to  his  said  Testa-* 
tor's  Grandson,  Aubrey  Beauclerk,  the  said  late  PlaintiBTs 
said  late  Father,  deceased,  for  his  Life,  without  im- 
peachment of  Waste ;  with  Remainder  to  Trustees  to 
preserve  contingent  Remainders;  with  Remainder  to 
the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  Sons  of  the  Body  of  his  said 
Grandson,  Aubrey  Beauclerk,  severally,  successively,  and 
in  Remainder,  one  after  the  other,  and  of  the  several 
and  respective  Heirs  Male  of  the  Body  and  Bodies  of 
such  Son  and  Sons,  lawfully  issuing ;  with  Remainder 
to  the  use  of  his  said  Testator's  Grandson,  William 
Beauclerk,  second  Son  of  his  said  Testator's  Son,  Aubrey 
Beauclerk,  and  his  Assigns,  for  and  during  the  Term  of 
his  natural  Life,  without  impeachment  of  Waste ;  with 
Remainder  to  Trustees,  to  preserve  contingent  Hemain"- 
ders ;  with  Remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fiftli,  and  all  and  every  other  the  Son  and 
Sons  of  the  Body  of  his  said  Grandson,  WilUam  Beai^ 
clerk,  severally,  saccessively  and  in  Remainder,  ootetfter 
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die  other,  and  of  the  several  and  respective  Heirs  Male 
of  the  Body  and  Bodies  of  such  Son  and  Sons  lawfully 
issuing,  with  divers  Remainders  over;  and  the  Testa- 
tor appointed  his  Wife,  Mary  Lady  Vere,  and  Lord 
Charles  Spencer,  Executors  of  his  Will. — That  said 
Mary  Lady  Vere  and  Lord  Charles  Spencer  duly  proved 
the  Will  of  said  Lord  Vere  in  the  proper  Ecclesiastical 
Court,  and  took  upon  themselves  the  execution  there-* 
of;  and  they  shortly  afterwards  assigned  to  said  James 
Earl  of  Abertorn,  Robert  Drummond  and  ITiomas  Walley 
Partington,  the  Trustees  in  the  Will  named,  the  House- 
hold Groods,  Furniture,  Pictures,  Plate,  Linen,  China, 
and  other  things  so  bequeathed  to  them,  in  Trust  as 
aforesaid ;  and  they,  the  Executors,  also  collected  and 
converted  into  Money,  the  Bonds,  Bills,  Stocks,  Secu- 
rities and  other  the  Personal  Estate  of  said  Lord  Vere ; 
and  after  appropriating  such  parts  thereof  as  in  the 
Will  directed,  they  accounted  for,  and  paid  over  and 
assigned,  the  Residue  thereof  to  said  James  Earl  o^Aber- 
com,  Robert  DrummondzxiA  Thomas  Walley  Partington,B:& 
such  Trustees,  as  aforesaid,  who  invested  the  same  in  vari- 
ous Securities,  at  Interest,  but  did  not  lay  out  the  same, 
or  any  part  thereof,  as  it  is  alleged,  in  the  purchase  of 
Freehold  or  Copyhold  Estates. — ^That  said  JZoier^  Drum- 
mond  survived  his  Co-Trustees,  the  said  James  Earl  of 
Abercom  and  Thomas  Walley  Partington;  and  in  or  about 
the  month  of  January,  in  the  year  1804,  ^^^  ^^^  Robert 
Drummond  died,  having  duly  made  his  Will,  and  ap- 
pointed his  Sons,  Andrew  Berkeley  Drummond,  John 
Drummond  and  Charles  Drummond,  his  Executors,  and 
they  duly  proved  said  Will ;  in  whom  said  Furniture, 
Plate,  China,  Pictures  and  other  things,  and  the  said 
Funds  and  Securities  arising  from  the  Personal  Estate 
of  said  Lord  Vere,  are  now  vested,  upon  the  Trusts  of 
his  Will. — ^That  upon  the  death  pf  said  Lord  Verey  the 
Vo  L.  V.  S 
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title  of  said  Lord  Ver€  deacoided  mpon  aaid  A^Ar^ 
Beauciefkf  the  Son  of  sidd  Lord  Vtre,  and  from  him 
paaaed  to  said  late  Duke  of  St.  Albmu^  the  said  Infant 
Plaintiff's  said  late  Father,  deoeased ;  and  said  Fomi* 
tare»  Plate,  Pictures^   China  and  other  thii^,   were 
enjoyed  by  said  Aubrey  Beauclerk,  and  by  Plaintiff's 
said  late  Father,  successively,  as  Lords  Vere,  under  the 
said  Will :  but  on  the  death  of  said  late  Plaintiff's  said 
late  Father,  said  Furniture,  Plate,  Pictures,  China  and 
other  things,  became  as  said  late  Plaintiff  was  adriied, 
his  absolute  Property. — ^That  the  Monies  arising  from 
the  Residue  of  the  Personal  Estate  of  the  said  Lord 
Veri,  were  never  kid  out  or  invested  by  his  Trustees,  in 
the  purchase  of  Lands  of  Inheritance,  but  the  same  were 
invested  in  Stocks,  Funds  and  Securities,  at  interest,  in 
the  name  of  the  Trustees  for  the  time  being  of  said 
Will,  and  the  Dividends  and  Interest  thereof  were  paid 
to  the  late  Plaintiff's  late  Father,  during  his  life,  as 
Tenant  for  life  thereof,  and  of  die  Estates  to  be  pur- 
chased therewith,  under  said  Lord  Fer^s  said  WilLr— 
That  the  said  Aubrey^  Duke  of  iS^.  Albans^  the  latt 
Plaintiff's  Father,    deceased,    died  on   the    i^2th    of 
August   1815,   having  duly  made  his  Will,  and  ap- 
pointed his  Wife,  the  said  Louisa  Gtace,  Duchess  of 
St,  Albans,  the  said  late  Plaintiff's  Mother,  Executrix 
thereof. — ^That  on  the  death  of  his  said  Father,  said 
late  infant   Plaintiff  became  Tenant  in  Tail  Male  of 
said   Stocks,   Funds  and    Securitioi  arising  froM  tke 
Residue  of  the  Personal  Estate  of  said  Lord  Vere,  wbA 
of  the  Lands  and  Hereditaments  to  be  purchased  thei^ 
with,  under  the  Trusts  of  his  said  Will;  and  said  laite 
Plaintiff  being  entitled  in  manner  hereinbefore  msH 
itioned^  and  being  an  infant  under  the  age  of  twentfHmfe 
years,  was  desirous  that  the  amount  of  his  aftfreeait 
Property  should  be  ascertained  and  properly  vscnted^. 
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for  his  benefit,  during  his  Minority ;  and  that  a  proper 
Person  should  be  appointed  to  manage  and  conduct  his 
said  Estates,  and  to  receive  the  Rents  and  Profits 
thereof;  and  that  a  proper  Person  should  be  appointed 
the  Guardian  of  the  said  late  Plaintiff,  during  his 
Minority ;  and  that  an  Allowance  should  be  made  to 
such  Person  out  of  the  Rents,  Dividends  and  Profits 
of  the  Plaintiff's  Fortune,  for  his  Maintenance  and 
Education  ;  and  that  the  Dividends  and  Interest  of  said 
Stocks,  Funds  and  Securities,  then  standing  in  the  name 
of  said  Andrew  Berkeley  Drummond,  John  Drummond 
and  Charles  Drummond,  as  the  Representatives  of  the  sur- 
viving Trustee,  named  in  the  said  Will  of  said  Lord  Vere, 
fihould  be  secured  for  his  benefit  during  his  Minority. 
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The  Prayer  of  the  Bill  was,  that  an  account  might 
be  decreed  to  be  taken  of  all  and  singular  the  Real  and 
Personal  Estates,  Offices  and  Property  to  which  the 
eaid  late  Plaintiff  was  or  might  become  entitled,  under 
or  by  virtue  of  the  several  Deeds,  Instruments,  and 
Wills  hereinbefore  mentioned^  or  in  any  other  manner,  or 
by  any  other  means,  and  of  the  Rents,  Interests,  Divi- 
^lends.  Profits  and  Emoluments  thereof;  and  that  all 
necessary  inquiries  and  accounts  might  be  made  and 
taken  under  the  decree  and  directions  of  the  Court,  for 
aaoertaining  the  nature  and  amount  of  the  said  late 
Plaintiff's  Property,  and  that  the  same,  when  ascer- 
tained, might  be  properly  secured  for  the  benefit  of  the 
said  late  Plaintiff,  during  his  Minority ;  and  that  a 
proper  Person  might  be  appointed  by  the  Court  to 
manage  said  Estates,  Offices  and  Property  of  the  said 
late  Plaintiff,  and  to  receive  the  Rents,  Interest,  Divi- 
dends, Profits  and  Emoluments  thereof,  and  to  account 
fer  and  pay  the  same  into  Courts  in  the  usual  manner ; 
and  that  it  might  be  raferred  to  one  of  th^  Masters  of 
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the  Court  to  approve  of  a  proper  Person  to  be  the 
Quardian  of  the  said  late  Plaintiff^  during  his  Minority, 
and  also^  to  approve  of  a  proper  sum  of  Money  to  be 
allowed  to  such  Guardian,  out  of  the  Fortune  and  Pro- 
perty of  Plaintiff,  for  his  Maintenance  and  Education, 
during  his  Minority ;  and  that  all  necessary  directions 
might  be  giving  for  effecting  the  purposes  aforesaid. 

The  Bill  of  Revivor  and  Supplement  stated,  that  on 
the  *20th  November  1815,  the  Lord  Chancellor  appointed 
a  Receiver,  and  that  a  Guardian  had  been  appointed, 
and  a  Maintenance  allowed,  and  that  the  Duke  of  St, 
Albans  died  on  the  19th  February  1816  intestate,  under 
twenty-one,  without  having  been  married,  and  in  the  life- 
time of  his  Mother,  leaving  the  Plaintiff,  Lady  Mary 
Deerhurst,  his  Sister  of  the  half-blood,  and  his  Mother, 
who  survived   him  only  a  few  hours,  his  only  next  of 
Kin. — That  the  Plaintiff,  Lady  Mary  Deerhurst,  had 
administered  to  the  late  infant  Duke,  and   that  under 
the  Indenture  of  the  6th  of  July  1687,  and  of  the  Letters 
Patent  of  James  the  Second,  and  of  Lord  Fere's  Will,  she 
is  entitled   to  such  parts  of  the  Rents  and  Profits  of 
liestwood  Park,  and  of  the  Salaries,  Fees,  Profits  and 
Emoluments   of  the  office   of  Keeper  of  the  Hawks, 
and  of  the  I  nterest.  Dividends  and  Profits  of  the  Personal 
Estate  of  Lord  Vere,  directed  to  be  laid  out  in  Land,  as 
have  accrued  due  between  the  death  of  the  Father  of  the 
lute  Duke,  and  the  late  Duke's  Death,  and  which  were 
not  applied  for  his  Maintenance :  and  submitted,  that 
liestwood  Park  and  Premises,  and  the  office  of  Master 
of  the  Hawks,  or  the  Profits  or  Emoluments  thereof, 
are  not  subject  to  the  right  of  Dower    of  the   late 
Duchess  of  St,  Albans;   and  also  submitted,  whether 
as  such  personal  Representative  of  the  late  infant  Duke, 
9he  18  not  absolutely  entitled  to  said  Furniture,  Plate, 
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Pictures,  China,  and  other  things  mentioned  in  Lord  Vere's  1 3.20. 

Will ;  and  the  Plaintiff,  Viscount  Deerhurst,  in  right  of    "T     "^        ' 

Lady  Mary,  his  Wife,  claimed  to  be  beneficially  entitled     _    l^ord 

to  ^  Moiety  of  the  Personal  Estate  and  Effects  of  the 

late  Duke  of  Si.  Albans,  together  with  the  late  Duchess 

of  SL  Albans,   his  Mother,  the  Plaintiff  Lady  Majy        Duke  of 

being,  as  before  stated,  the  Sister  by  the  half-blood  of    St.  Albans 

the  late  Duke,  and  together  with  the  late  Duchess  of      and  others. 

St.  Albans,  his  Mother,  the  only  next  of  Kin  of  the  said 

late  Duke. — ^That  the  Defendant,  the  present  Duke  of 

St.  Albans,  claims  as  Tenant  in  Tail  in  the  possession  of 

the  Barony  of  Vere,  to  be  entitled  under  and  by  virtue 

of  Lord  Fere's  Will,  to  the  Goods,  Furniture,  Books,  fcc. 

by  such  Will  directed  to  go  and  be  held  with  the  Title 

of  the  Family,  so  long  as  the  rules  of  Law  and  Equity 

will  permit. — ^That  the  late  Duchess  of  St.  Albans,  by 

her  Will,  appointed  her  Sister,  Louisa  Manners,  sole 

Executrix,  who  proved  the  same. 

.  The  Trustees  under  Lord  Vere's  Will,  by  their  joint 
and  several  Answer  to  the  original  Bill,  and  to  the  Bill 
of  Revivor  and  Supplement^  stated  amongst  other 
things,  that  in  1795  the  then  Trustees,  at  the  request  of 
the  then  Duke  of  St.  Albans,  sold  the  Household  Goods, 
Furniture,  Linen,  China  and  Glasses,  and  some  of  the 
Pictures  bequeathed  by  Lord  Vere,  and  invested  the  pro- 
duce in  the  purchase  of  Stock,  which  had  since  been 
varied,  and  that  928  /.  6  s.  5  J.  four  per-cent.  Annuities, 
was  standing  in  the  names  of  the  Defendants ;  and  that 
the  Plate  and  such  of  the  Pictures  as  were  still  remaininor, 
(some  having  been  burned  by  a  Fire  which  happened  at 
Hanworth  House,  the  Residence  of  the   Duke  of  St. 

% 

Albans,  the  Son  of  Lord  Vere),  are  in  the  possession  of 
the  Defendant,  Laura  Manners,  who  claimed  the  same  as 
the  personal  ^Representative  of  the  Duke  of  St.  Albans^ 

»3 


242 

S820, 

Lord 

Dberhuast 

and  others 

Duke  of 

St.  Albans 

aodothenk 


CASES   IN   CHANCERY; 

the  Father  of  the  late  infant  Duke. — ^Thatthe  Dividends 
which  accrued  upon  the  928/.  6<.  5<l.  four  per-oent 
Annuities,  prior  to  the  12th  August  1815,  the  day  of 
the  death  of  the  Duke  of  St.  Albans,  the  Father  of  thfi 
late  infant  Duke,  were  accounted  for  to  his  personal 
Representatives,  and  the  subsequent  Dividends  were  in 
the  hands  of  the  Defendants* — ^That  they  have  paid  to 
the  Plaintiff,  Lady  Mary  Deerhurst,  as  the  Adminis- 
tratrix of  the  late  infant  Duke,  the  Interest  and  Divi- 
dends which  accrued  between  the  death  of  his  Father 
and  his  own  Death,  upoh  the  Funds- directed  by  the  Will 
of  Lord  Vere  to  be  laid  out  in  Lands,  except  the  Interest 
upon  several  Sums,  amounting  together  to  8«ooo/. 
secured  upon  certain  Tolls,  which  had  not  been  recdved 
when  the  Dividends  were  accounted  for,  and  which 
they  were  ready  to  pay  as  the  Court  should  direct. 


The  Defendant,  Louisa  Manners,  by  her  Answer,  sub- 
mitted, that  the  late  infant  Duke  of  St.  Albans  did  not, 
upon  his  Father's  Death,  become  absolutdy  entitled, 
or  at  all  entitled  to  the  Plate  and  Pictures,  and  to  the 
produce  of  the  Furniture,  China,  and  other  things,  b«t 
that  the  same  vested  in  his  Father,  the  preceding  Duke, 
as  his  absolute  Property,  and  now  belongs  to  the  De- 
fendant, as  his  personal  Representative;  and  further 
submitted,  that  upon  the  death  of  her  Husband,  the  late 
Duchess  of  <S^.  Albans  became  entitled  to  Dower  out 
of  the  Bestwood  Estate,  and  also  out  of  the  Salariest 
Pensions  and  Allowances  annexed  to  the  office  oi 
Master  of  the  Hawks,  the  Duke  her  Husband  beii^ 
Tenant  in  Tail  of  such  Estate  and  Office ;  and  that  ]>e- 
fendant  as  Representative  of  the  Duchess,  is  entitlBd 
to, one-third  part  of  the  Rents  and  Profits  of  the  "EaMe, 
and  of  the  Salaries,  Pensions  and  Allowances  ansexed 
to  the  Office,  which  accrued  between  the  death  of  the 
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DuchatB  and  of  the  Diike,  her  Husband;  and  the 
Defendant  claimed  to  be  entitled  to  all  the  Furniture, 
Plate,  linen,  &c.  bequeathed  as  aforesaid  by  Lord  Vere, 
or  the  produce  of  such  part  as  had  be^i  sold ;  and 
further  submitted,  that  tu»  the  latie  Duchess,  the  Mother 
of  the  kte  infant  Duke,  aad  the  Pliuntiff,  Lady  Mary 
Deerkurd,  his  Sister  of  the  half-blood,  were  the  sole 
Bezt  of  Kin  of  the  late  infant  Duke,  the  late  Duchess 
was  entitled  to  a  moiety  of  all  the  personal  Property  of 
lier  Son  the  late  Duke,  and  th^  the  Defendant  as  her 
Representative  is  entitled  thereto.  The  Prayer  of  the 
Bill  was  accordingly. 

The  Defendant,  the  Duke  of  St.  Albans,  by  his  Answer, 
insisted,  that  on  the  death  of  the  PlaintifPs  late  Father, 
the  Furniture,  Plate,  Pictures,  &c.  did  not,  under  the 
Will  of  Lord  Vere,  become  the  Property  of  the  late  infant 
Duke. — ^That  the  Defendant  was  alive  at  the  time  of 
Lord  Fere's  Will,  and  that  the  Trusts  of  said  Furniture, 
iPictures,  &c.  were  executory ;  and  that  if  the  Trusts 
thereof  had  been  properly  declared  at  the  death  of 
Lord  Vere,  they  7 would  have  been  so  declared  as  not  to 
give  an  absolute  Interest  in  said  Chattels  to  the  late 
infimt  Duke,  in  the  event  which  has,  happened  of  his 
diying  under  the  age  of  twenty-one  years,  without  Issue; 
and  that  as  Tenant  in  Tail  in  possession  of  the  Barony 
of  Vere,  he  is  at  least  entitled  to  the  same  for  his  Life. 

Mr.  SugdtH,  and  Mr.  Bomiliy,  for  the  Plaintiffs : — 
This  Cause  comes  on  upon  an  original  Bill,  and  a  Bill 
eff  Retvivor  and  Supplement.  Lord  Deerhurdp  the  Plain- 
tiff in  the  latter  BiU,  in  right  of  his  Wife,  the  Half- 
Sisltrof  Aekte  Dukeof  S^4/im9,tlie  Plaintiff  in  the 
tfrifUMtl  BiU,  to  iriM>ai  she  has  administered,  claims  the 
Airmtaie,  Plate,  flic,  in  dispute,  and  to  this  point  the 
Afgument  may   be  confined,  for  the  qucstieiis  as  to 
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Dower  are  not  ripe  for  decision,  until  the  Master  has 
made  his  Report. 

The  question  now  to  be  discussed  is,  upon  the  Will 
of  Lord  Vere,  The  Will  was  made  in  March  1781,  and 
he  died  in  October  following.  At  his  death  he  had  Issue 
living,  viz.  Aubrey  Lord  Vere,  afterwards  Duke  of  St. 
Albans,  bom  in  1741,  who  was  alive  at  the  date  of  the 
Will,  who  had  Issue  a  Son,  bom  in  1765,  and  another 
Son,  the  present  Duke  of  St.  Albans,  bom  in  1766,  who 
was  also  living  at  the  date  of  the  Will,  so  that  the  Tes- 
tator had  one  Son  and  two  Grandsons  living  at  the  date 
ofhisWiU.  [Stated  the  Will  of  Lord  Fere].  There  are 
three  Claimants  of  this  Furniture,  Plate,  8cc.;  ist,  the 
personal  Representatives  of  the  Father  of  the  late 
Duke ;  2dly,  the  Representatives  of  the  late  Duke,  for 
whom  we  appear ;  and,  3dly,  the  present  J)uke. 

The  Will  expressly  gives  the  Fumiture,  Plate,  8cc. 
in  question,  to  Lady  Vere  for  Life,  and  it  gives  it  in 
equally  express  terms  to  his  Son,  afterwards  Duke  of 
St.  Albans,  for  Life,  and  then  does  not  give  it  to  his 
Grandson  expressly  for  Life,  but  describes  him  and 
all  the  other  Persons  as  should  be  Lords  Vere,  it  being 
his  intention  that  it  should  go  and  be  held  with  the  Title 
of  the  Family,  as  far  as  the  Rules  of  Law  and  Equity 
would  permit;  and  therefore  it  is  contended  by  the 
Representatives  of  the  Grandson  of  the  Testator,  that 
he  took  an  absolute  Interest  in  this  Property.  We, 
however,  who  are  the  Representatives  of  the  first  Son 
of  the  Grandson,  who  was  Tenant  in  Tail  of  the  Barony, 
and  also  of  the  Property  given  by  the  Will,  claim  it 
under  the  General  Rule,  as  having  vested  absolutdyin 
us.  The  present  Duke  claims  it  as  being  one  of  the 
Grandsons  of  the  Testator,  the  late  Duke  of  St.  AJbans 
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Jlaving  died  under  twenty-one  without  Issue;  as  if  .the 
Gift  were  absolutely  to  him,  liis  Executors,  8cc.    It  is 
impossible  that  any  weight  can  be  given  to  the  Claims 
^t  the  Representatives  of  the  Father  of  the  late  Duke 
.a  Grandson  of  the  Testator;  he  could  only  be  entitled 
under  the  Will  to  an  Estate  for  Life.    The  Testator  has 
not  in  words  said  he  should  take  only  for  Life,  but  he 
has  appointed  Trustees,  and  after  giving  it  to  his  Wife 
;fbr  Life,  and  taking  the  first  Line  of  Generation,  he  has 
included  the  Grandson  and  others  under  the  general 
.Gift,  and  under  that  general  Gift  the  Court  cannot  say 
Chat  the  Grandson  should  have  an  absolute  Interest, 
/which  would  have  the  effect  of  striking  out  of  the 
.Will,  the  Clause^''  in  trust  for  such  Person  as  should 
from,  time  to  time  be  Lord  Vere,  ais  far  as  the  rules  of 
Law  and   Equity  will   permit/'    The   Court  will  not 
strike  that  Clause  out  of  the  Will,  and  substitute  a  Gift 
to  his  Grandson,   his  Executors,  &c.    The  Grandson 
.was  in  esse  at  the  time  of  the  Will,  and  might  have  been 
.jnade  Tenant  for  Life;  and  it  is  clear  from  the  Clause 
before  adverted  to,  as  well  as  other  parts  of  the  Will 
by  which  he  ties  up  the  Estate,  and  gives  only  a  Life 
Interest  to  him,  that  he  was  intended  to  take  the  Furni- 
ture, Plate,  8cc.  only  for  Life.    The  Grandson  and  the 
Son  take  a  hke  Interest  in  the  Property.    The  Court 
is  bound  to  consider  what  was  the  Testator's  intention, 
and  to  give  it  effect  so  far  as  it  does  not  violate  any 
:Riile  of  Law.  Every  Person  in  esse  may  be  made  Tenant 
for  life ;  and  therefore  this  Grandson,  who  was  in  esse 
at.  the  time  of  the  Will,  must  be  considered  as  Tenant 
ton  life  only  of  the  Furniture,  Plate,  &c.  which  it  is 
.evident  was  intended  to  go  with  the  Title  of  Lord  Vere, 
as   long  as   the    rules    of   Law    and    Equity   would 
permit.    The  great  Grandson  was  clearly  Tenant  in 
Tail  of  the   Barony,    and  he  was  not  in  esse  at  the 
4ate  of  the  Will ;   and  although  the  Testator's  inten- 
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tion  perhaps  was  that  he  should  take  the  Furni- 
ture, Plate,  &c.  only  for  Life,  no  case  warrants  the 
Court  in  giving  effect  to  that  intention.  It  is  settled, 
tiiere  can  be  no  Gift  over  of  Chattels,  after  a  Ctift  in 
Tail.  Hie  late  Duke,  therefore,  took  an  absolute  Inte- 
rest, which  is  now  in  part  vested  in  the  Plaintiflb.  It 
will  be  contended  that  the  Court  will,  in  favour  of  the 
Testator's  intention,  cut  down  the  Limitation,  in  case  die 
Tenant  in  Tail  dies  without  Issue,  but  that  never  has 
been  done;  the  Cases  are  against  such  a  construction. 
In  Grower  v.  Grosvenwr  (6),  Sir  Richard  Grosvenor  de- 
vised his  Real  Estate  to  Sir  T.  Crrosvenor  for  Life,  vrithoat 
impeachment  of  Waste,  Remainder  to  Trustees  to  pre- 
serve. Sec.  Remainder  to  his  first  and  other  Sons  in  Tail 
Male ;  and  there  was  this  Clause,  ^'  My  will  is,  that 
my  Plate,  Jewels,  Library  of  Books,  and  Furniture  of  my 

Mansion  Houses  in y  and  my  Dwelling  Hoose 

in  Westminster,  shall  go  as  Heir-looms,  as  far  as  they 
can  by  Law,  to  the  Heirs  Male  of  my  Family  succes- 
sively, as  my  Real  Estate  hereby  settled."  The  ques- 
tion was,  how  far  those  Words  authorized  this  Court  to 
settle  these  Heir-looms,  the  Father  being  Tenant  for 
Life,  and  dying  without  Issue.  It  was  decided,  that  as 
there  was  no  Issue  of  Sir  Thomas  that  ever  came  m 
esse,  the  Limitation  over  took  effect.  There  is  a  great 
chasm  in  the  case,  and  it  seems  imperfectly  reported, 
but  that  appears  to  have  been  the  point  decided.  LcMnd 
Hardwicke  certainly  considered  that  the  words  ^  as  far  as 
they  can  by  Law,''  rendered  the  Bequest  executory,  and 
gave  the  Court  that  latitude  which  belongs  to  executory 
Trusts :  the  present  Point  did  not  arise  there.  The  next 
case  is  Trqfford  v.  Tnfford(e),  in  vrhich,  after  a 


(b)  Barnard,  54.  Another,     a  MS.  NoUs,  jmt,  p.  337, 
and  a  batter  Report  of  this     Ac. 
important  Case,  is  given  frem        (c)  3  Atk.  347. 
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turn  of  the  Real  Estate,  the  Testator  bequeathed  ''  all  his 
Plate,  Books,  Pictures,  and  Household  Goods,  of  what 
nature  soever,  to  such  male  Person,  when  he  should 
attain  twenty-one,  who  should  then  be  entitled  to  the 
Trust  in  possession  of  the  Real  Estate  therein  before 
devised ;  and  directed  that  till  such  male  Person  should 
attain  twenty-one,  the  said  Plate,  Books  and  House- 
hold Goods  should  be  kept  at  Dunton  HaU."    Lord 
Hardwicke  held,  that  **  such  male  Person,  when  he 
should  arrive  at  twenty-one,''  did  not  refer  to  the  Te- 
nant for  life,  because  that  could  not  be  the  intention, 
and  so  far,  that  Case  is  an  Authority  against  the  Per- 
sons who  claim  this  Property,  as  having  vested  in  the 
fint  Person ;  but  he  was  of  opinion,  that  belonging  to 
a  Person  who  took  the  Real  Estate,  they  ought  to  go  as 
Hiir-looms.    It  will  be  said,  perhaps,  this  Case  proves 
that  the  Limitation  may  tie  up  the  Property  until  the 
first  Tenant  in  Tail  attains  twenty-one.    There  is  no 
objection,    certainly,  to  that,   if  the  Testator  clearly 
means  and  expresses  that  Contingency,    In  that  Case 
the  Testator  meant  and  expressed  that,  but  without 
%  dear  intention  the  Court  will  not  give  that  oonstruo- 
tion.      In   Foley  v.   Burnett  (d).  Lord    Loughborough 
says,  '^  The  Cases  that  have  been  cited  are  hevison 
T,  Grofvenor,  and  Trafford  v.  Trafford;  they  are  both 
very  inaccurately  reported.   In  Levison  v.  Grosvenor  the 
Decision  was  no  more  than  that  the  Personal  Property, 
to  go  as  Heir-looms,  was  not  part  of  the  Property  of 
Sir  Tktnnai  Grosvenor :  the  other  was  only  an  incidental 
point;  it  was  argued  that  Sir  Thomas  was  Heir  Male  of 
tbs  Family.    Lord  Hardwicke  only  said,  the  Words 
taken  tOjB^ether  showed  that  some  Person,  not  in  esse, 
WM  in  view ;  he  does  not  throw  out  that  he  should  not 
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1820.  hsLve  thought  them  vested  in  a  son  of  Sir  Thomas  or  Sir 

'  Richard,*'  which  is  the  point  in  this  Case.    "  I  do  not 

Lord  apprehend,"  his  Lordship  continues,  "  the  Words,  '  as 

^"oth*"     far  as  the  Law  wiU  allow,'  extended  the  Power  m 

TraffordY.  Trafford;  it  was  clear  the  PlaintiiF  should 

Duke  of       ^^^    ^^    during    the    Infancy.    The    question  was, 

St.Albaks     whether  Sigismund  did    not  suit    the   description   of 

and  others.      the  Person  who  was  to  take  the  Heir-looms  as  well  as 

the  Residue  ?  Lord  Hardwicke  held  the  Claim  to  apply 
to  different  Persons;  when  it  was  found  who  was  to 
take,  it  was  agreed  he  was  not  to  take  till  twenty-one; 
there  was  no  question  upon  that  part  of  the  Case. 
These  Cases,  therefore,  prove  no  more,  than  that  the 
Will  might  be  such  that  the  first  Taker  should  not  take 
.  the  whole.  A  Tenant  in  Tail  having  come  into  esse,  the 
Personal  Property  vested  in  him,  and  through  him  in  the 
Father."  In  Bridgwater  v.  Egerton,  reported  in  Ves. 
sen.  (e),  but  better  reported  in  Broume  (f),  the  Testator 
had  given  his  eldest  Son  a  power  to  take  his  Plate  and 
Furniture,  on  allowing  the  Wife  400/.  a-year,  and  the 
Books  in  question ;  and  there  the  Will  was,  *'  I  desire 
that  my  Books  in  Town  and  Country  shall  be  deemed  and 
taken  as  Heir-looms,  and  shall  go  to  such  Person  as 
shall  be  entitled  to  the  possession  of  my  capital  Mansion 
House  at  Ashhridge,  by  virtue  of  the  Limitations  in  my 
Settlement.  This  falls  very  short  of  the  Clause  in  this  ' 
Case,  and  yet  there  the  Court  held  the  Infant  Tenant  in 
Tail  was  absolutely  entitled.  The  next  Case  is  Foley  v. 
Burnett (g).  In  that  Case  Lord  Foley  devised  his  Estates 
to  Edward  Foley,  his  second  Son,  for  Life,  Remsunder 
to  Trustees  to  preserve,  8cc. ;  Remainder  to  Trustees  for 
a  Term,  to  raise  a  Jointure  for  the  Wife  of  Edward — a 
Devise  in  strict  Settlement ;  and  he  bequeathed  all  **  the 
Standards,  Fixtures,  Household  Goods,  Implements  of 

(c)  Page  122.      (/)  I  Bro.  C.  C  280.      (g)  Ibid.  374. 
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Household,  Furniture,  and  Pictures,  Gold  and  Silver 
Plate,  China,  Porcelain,  Glass,  Statues,  Busts,  Library, 
and  Books,  which  should  be  at  either  of  his  Houses,  to 
be  held  and  enjoyed  by  the  several  Persons  who  from 
time  to  time  should  respectively  and  successively  be 
entitled  to  the  use  and  possession  of  the  same  Houses 
respectively,  as  and  in  the  nature  of  Heir-looms,  to  be 
annexed  and  go*along  with  such  Houses  respectively  for 
■ever;"  and  then  he  directed  one  set  of  Plate  for  one 
House,  and  another  set  for  the  other;  the  Question 
there  arose  upon  the  second  Tenant  for  Life,  and  his 
Son,  coming  into  this  Court  to  have  the  Plate  secured ; 
and  Lord  Thurlow  adverted  to  the  Point  now  in  ques- 
tion, and  held,  that  as  the  first  Taker  had  a  Son,  Tenant 
-in  Tail,  who  died,  the  Chattels  vested  in  him,  and  his 
Father  took  them  as  his  Representative.  The  Parties 
were  dissatisfied  with  that  Opinion,  and  it  was  re- 
argued before  the  Lords  Commissioners,  and  they  agreed 
-with  Lord  Thurlow.  It  went  afterwards  to  the  House 
of  Lords,  and  they  determined  in  the  same  way  (A). 
The  Question  was  afterwards  raised  in  the  Court  of 
King's  Bench,  and  they  decided  in  the  same  way ;  we 
have,  therefore,  got  a  Case  thus  far,  that  if  there  be 
a  direct  Gift  of  personal  Chattels,  to  be  enjoyed  as 
•Heir-looms,  with  an  Estate  limited  in  strict  Settle- 
ment, although  there  are  the  Words,  that  they  shall 
be  annexed  and  go  along  with  the  Estate  for  ever, 
yet  the  first  Tenant  in  Tail  of  the  Property,  if  he 
only  lives  a  single  moment,  takes  that  Property,  and  all 
the  other  Limitations  over  are  defeated  by  his  Birth, 
liord  Loughborough  put  it  strongly  upon  the  absolute 
Right  virhich  he  took  upon  his  Birth,  there  being  no 
Case  which  could  authorize  the  Court  to  interpose  a 
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LiMitatkm  adapted  to  hit  exactly  the  Limitation  which 
the  Law  allows,   namely,  giving   it  over  in  case  the 
in&nt  Tenant  in  Tail  should  die  under   twenty-one. 
Lord  Commissioner  Ashkursi  says,  "  The  general  Ruk 
is,  that  where  the  Chattel  Interest  comes  to  one  who 
would  be  Tenant  in  Tail  of  Land,  the  Limitations  avH 
are  void.    There  is  also  another  Rule,  that  the  Interest 
may  be  so  given  as  not  to  vest  absolutely  in  the  first 
Taker;  where  the  Testator  leaves  it  to  the  Court  to 
make  the  Conveyance,  the  Court  will  protect  the  Pro- 
perty as  far  as  may  be ;  here,  he  has  taken  upon  him  to 
be  his  own  Conveyancer.''    That  observation  was  after- 
wards denied  to  be  Law,  because  it  was  said  the  Courts 
would  not  do  that ;  so  that  where  the  Testator  haA  given 
them  to  be  enjoyed  for  ever,  the  Court  cannot  interpose 
to  tie  up  that  beyond  the  ordinary  Limitation,  which  vests 
it  in  the  first  Tenant  in  Tail.  The  next  Case  is  Vaughan  v. 
Burslem  (i).    In  that  Case,  the  Chattels  and  the  Estate 
were  in  strict  Settlement,  and  the  Testator  desired  that 
his  Son  and  his  Daughter  Emma  should  have  the  use 
of  the  Plate ;  and  he  directed  further,  ''  That  all  his 
Plate,  Household  Goods,  Furniture,  Glasses  and  China, 
which  should  be  in  his  House  at  Hanbury  Hail,  should 
go  as  Heir-looms  with  his  Real  Estate,  and  be  held  and 
enjoyed  by  the  Person  or  Persons  that  shall  for  the  time 
b^g,  by  virtue  of  his  Will,  be  entitled  to  his  Real  Estate, 
as  far  as  the  rules  of  Law  and  Equity  will  permit."    So 
that  this  Case  is  distinguishabfe  firom  Foley  v.  BurmU^ 
in  which  the  words  were  **  that  it  should  go  for  ever;" 
a  limitation  that  could  not,  in  any  possible  way,  be  e^ 
fected.    But  in  Vaughan  v.  Burslem,  the  direction  was, 
that  the  Heir-loom  should  go  with  the  Real  Estate,  and 
be  enjoyed  by  the  Person  entitied  to  it ;  but  still  in  that 
Case  as  in  the  others,  there  were  no  Trustees  interposed ; 

<t)  3  Bro.  ChAa.  Cts.  loi. 
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diil  distinguishes  thd  Cases.  No  Case  co«Jd  be  more 
considered  than  Faughan  ▼•  Bturslem  was«  and  it  was 
hflU  that  the  Words  ''  as  far  as  the  rules  of  Law  and 
Equity  will  permit/'  did  not  vaiy  the  rule  of  Law ; 
that  they  did  not  authorize  the  Court  to  cut  down  thd 
Limitation,  but  that  the  first  Tenant  in  Tail  took  the  whole 
Inleiesty  and  that  the  Court  could  not  interpose  such  a 
Limitation,  as  that  which  will  be  in  this  Case  contended 
fiir;  and  it  is  quite  clear  they  have  no  claim  what- 
ever, unless  they  can  demonstmte  that  this  Court  will 
interpose  a  Limitation  oyer,  in  case  the  Tenant  in  Tail 
dies  under  twenty-one,  to  cut  down  the  Estate  in  that 
efent  The  Court  in  that  Case  over-ruled  the  Opinion 
oF  Lord  Hardwicke,  that  these  Words,  ^*  as  far  as  the 
ndes  of  Law  and  Equity  will  permit/'  made  the  Case 
eaeeutory,  and  that  they  could  carry  them  into  eflfect^ 
lliere  Lord  Thurhw  says,  ''  I  am  called  upon  to  say, 
that  the  efiect  of  the  Will  is  to  prevent  the  use  from 
flinging,  where,  if  it  springs,  it  would  give  an  absolute 
Estate.  To  do  this  I  must  determine  that  the  use  shall 
not  spring  or  vest  till  twenty-two  years  after  the  death 
of  Bmma,  the  first  Taker  for  Life ;  how  am  I  to  gather 
Hhm  from  the  Words  '  as  far  as  the  rules  of  Law  and 
Bqnitywill  permit? 'This  cannot  be;  the  Uses  cannot  go 
fintbtr  than  the  Law  will  permit,  but  these  words  have 
thaif  vnse,  for  he  seems  to  have  known  that  the  per- 
somI  Prdptrty  could  not  go  so  far  as  the  reaL  The 
case  «f  Gomr  v.  Grasvenor  has  the  same  Words;  and 
it  seeiM  as  if  the  Reporter  took  the  Language  of  Lord 
Hmrdmkke,  bat  there  is  a  considerable  chasm  (k),  and 
with  iHiat  Modifications  that  was  filled  up  can  only  be 
amjfectwttd ;  but  it  is  not  neoeMwy  to  foUow  all  that  is 

(f)  In  another  Oimf  hy  the  sstfie  Kq^orttr,  in  psge  315, 
thsire  ii  a  sinahir  cfaam. 


iSso. 

Lord 

DsaaHuasT 

and  others 

v» 

Duke  of 

St.  AirBAvs 

and 


252 


CASES  IN    CHANCERY. 


1820. 

* V ' 

Lord 

Desrhurst 

and  others 

Duke  of 

St.  Albaks 

and  others. 


there  said,  here  the  Estates  are  given  to  Emma  for  life,  * 
Remainder  to  the  first  and  other  Sons,  with  Remainder 
over ;  and  the  Furniture,  &c.  is  to  go  to  the  Person 
entitled,  as  far  as  the  Law  will  permit.    The  Person  en- 
titled seems  an  express  description  of  the  Child  of  Cecil; 
the  other'  Cases  have  had  different  Words.     In  Jb&y 
V.  Burnell,   it  was  contended  the  word  '  Possession' 
was  in  opposition  to  '  Reversion;'  the  Use  there  did 
not  spring  for  want  of  the  Contingency  arising  in  which 
it  was  to  spring ;  it  would  be  pedantic  to  say,  that  Gotoer 
V.  Grosvenor  turns  on  the  Words  '  as  far  as  the  Law 
allows,'  for  they  are  explained  by  the  different  natures 
of  Real  and  Personal  Estates.    To  do  what  is  called  for 
in  this  Case,  I  must  go  much  farther  than  ever  has  been 
done;   I  know  of  no  instance  where  the  Conveyance 
has  been  carried  to  the  utmost  extent  of  what  the  Law 
might  do.     I  know  Conveyancers  have  endeavoured  to 
frame  a  Case  to  the  utmost  extent  it  can  be  carried; 
but  here  it  might  be  suspended  to  twenty-two  years 
after  a  life  in  being;  he  certainly  meant  the  Son,  if  he 
was  in  possession,   should   have   them.    What  then, 
shall  they  not  be  in  possession  in  the  mean  time,  nor  • 
vest  in  any  body  ?  Cases  which  say,  you  shall  not  do 
this  for  the  Testator,  by  saying  you  shall  do  all  that  can 
be  done,  will  not  do.    This  would  be  fetching  the  intent 
of  the  Testator  in  a  way  many  Cases  have  said  it  cannot  > 
be  done ;  the  Property  cannot  be  rendered  unalienable, 
but  by  preventing  the  Use  from  springing,  which  cannot  • 
be  when  a  Person  is  bom,  who  would  take  absolutely; 
it  would  be  a  direction  to  keep  it  unalienable  as  long  as 
possibly  could  be.     I  am  of  opinion  that  the  Words  are 
not  sufiicient  to  give  such  a  construction,  and  that  con-  > 
sequentlyj.muat  declare  that  this  Property  vested  in  the 
Son  of  Emma,  and  goes  to  the  Father  as  his  Represen- 
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tatiye."  This,  therefore^  is  an  Authority  to  show,  in  a 
Case  precisely  similar  to  Gower  v.  Grosvenor,  that  the 
Court,  not  forgetting  what  was  said  by  Lord  Hardwicke 
in  that  Case,  decided  upon  the  same  Words,  that  they 
did  not  authorize  the  Court  to  do  what  Lord  Hardwicke  did 
seem  to  think  they  could  do  in  deliTering  his  Judgment  in 
Gawer  ▼.  Grosvenor.  In  Carr  v.  Lord  ErroU(i),  the 
direction  was  precisely  the  same  as  it  was  in  Vaughan  v. 
Burslem,  but  with  this  difference,  that  in  Foley  v.  Bur- 
mellf  and  Vaughan  v.  Burslem,  there  were  not  any  Trus- 
tees to  whom  the  Heir-looms  were  given^  but  the  Gift 
.was  to  the  objects  at  once;  and  in  Carr  v.  LordErroll, 
it  happened,  as  in  the  present  Case,  that  there  was  a  Gift 
to  Trustees.  The  words  there  were  the  same  in  effect. 
It  was  *'  a  devise  to  Trustees  to  permit  the  Heir-looms 
to  go,  together  with  the  said  Mansion  House,  to  such 
Person  or  Persons  as  should,  from  time  to  time  under 
bis  Will,  become  entitled  to  it,  for  so  long  a  time  as 
the  rules  of  Law  and  Equity  would  permit.'^  It  was 
strongly  relied  upon,  that  the  Gift  to  the  Trustees  en- 
tirely distinguished  it  from  the  preceding  Cases,  but 
the  Master  of  the  Rolls  decided  against  the  Claim ;  he 
said,  ''  I  am  not  able  to  discover  any  substantial  dis- 
tinction between  this  Case  and  Vaughan  v*  Burslem; 
tliere  the  intention  was  expressed  in  terms  precisely  the 
same  as  in  this  Will,  the  only  difference  is,  that  here  the 
Chattels  that  are  to  remain  at  the  Mansion  House,  as 
Heir-looms,  are  given  to  Trustees,  who  are  to  permit' 
them  to  go,  together  with  the  Mansion  House,  to  such 
Persons  as  shall  from  time  to  time,  under  this  Will, 
become  entitled  to  it,  for  so  long  time  as  the  rules  of 
Law  and  Equity  will  permit.  In  that  Case  the  Testator, 
without  interposing  Trustees,  directed  that  the  Chattels 
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should  go  as  Heir-looms  with  his  Real  Estate,  and  be 
held  and  enjoyed  by  the  Person  or  Persons  that  shall 
for  the  time  being,  by  virtue  of  his  Will,  be  entitled  to 
his  said  Real  Estate,  as  far  as  the  rules  of  Law  and 
Equity  will  permit.     In  the  Trust  interposed  by  this 
Will  I  do  not  see  any  thing  executory,  and  therefore 
the  question^  whether  there  is  any  difference  between 
an  executory  Trust  by  a  Will,  and  a  Covenant  in  Mar- 
riage Articles,  does  not  arise,  and  consequently  it  is 
unnecessary  to  go  into  an  examination  of  the  point  that 
was  discussed  in  the  case  of  the  Duke  of  Netocastle  v. 
the  Countess  of  Lincoln ;  a  Decree  for  this  Plaintiff  will 
not  at  all  interfere  with  any  thing  that  was  discussed  ia 
that  Case."    As  to  what  is  said  in  the  conclusion  of  the 
Judgment  some  further  observationa  will  be  made,  but 
that  Case  shows  that  the  point  never  has  been  decided 
in  the  way  the  oilier  side  must  contend  for.     Gower  v. 
Grosvenor  did  not  depend  on  the  point  in  this  Case,  and 
Lord  Hardwicke*s  Opinion  in  that  Case  has  been  over- 
ruled, not  merely  by  the  dkta  of  Judges,  but  by  solemn 
decisions  upon  Cases  where  stronger  words   occurred 
than  were  used  in  Gower  y,  Grosve/ior, and  where  Trustees 
were  interposed.  These  are  the  only  Cases  that  bear  upon 
the  case,  and  they  are  cases  of  Heir-looms.    The  case 
of  the  Duke  of  Newcastle  v.  the  Countess  of  Lincoln  (A), 
was   first  decided  by  the  Lords  Commissioners,  and 
afterwards^  on  an  Appeal,  in  the  House  of  Lords  (/), 
That  was  a  Case  in  which  there  were  Marriage  ArticleSi 
and  in  which  the  Real  Estate  was  agreed  to  be  settled 
in  strict  Settlement,  and  a  Suit  was  instituted  that  the 
Leasehold  Estates  should  be  assigned  to  Trustees,  *'  to 
and  for  the  benefit  of  such  Person  and  Persons,  and 
for  such  and  the  like  Estate  and  Estates,  and  for  such 
or  the  like  ends,  intents  and  purposes,  as  are  therein 

(k)  3  Ves.  jun.  387.  (/)  la  Ves.  218. 
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mentioned,  of  and  concerning  the  said  Castles,  Ho- 
nours, &c.  as  far  as  the  Law  would  in  that  Case  allow 
or  permit/'  Upon  that  Case,  it  was  insisted  that  the 
Court,  acting  upon  those  Articles,  would  interpose 
exactly  such  a  Limitation  as  will  be  now  contended 
for  on  the  other  side;  and  Lord  Loughborough  de- 
cided upon  those  words,  that  the  Court  would  tie  up 
the  Property  io  the  case  of  Articles,  although  not  in 
a  Will;  nor  does  that  Decision  trench  upon  the  Cases 
cited.  In  that  Case  the  Lord  Chancellor  sets  Qut 
with  stating,  **  I  perfectly  agree  with  that  reasoning 
in  Vaughan  v.  Burslem,  which,  I  think,  cuts  all  the 
(3ases  upon  Wills ;  for  it  is  not  true  that  you  are  to 
do  for  the  Testator  all  that  can  be  done  by  Law, 
you  are  to  do  for  the  Testator  no  more  than  he  has 
intended  to  be  done,  and  according  to  the  common 
acceptation  of  the  words.  I  lay  no  great  stress  upon 
those  words,  *  as  far  as  the  Law  will  admit.'  I  think 
there  is  no  particular  magic  in  them  at  all,  but  I  wish 
to  put  it  to  you,  whether,  in  the  nature  of  things,  there 
U  not  a  radical  and  essential  difference  between  Mar- 
riage Settlements  and  Wills;"  and  then  he  discusses 
the  difference  there  is  between  them,  putting  the  Case 
npon  Articles  and  not  upon  a  Will,  and  drawing  the 
distinction  already  stated.  He  then  says,  "  suppose 
the  whde  subject  was  Leasehold  Estate^  and  stood  upon 
an  article  that  it  should  be  conveyed  according  to  the 
limitations  of  an  Honour,  and  a  Bill  was  brought  to 
carry  that  Settlement  into  effect,  after  a  Child  had  lived 
a  day,  should  I  permit  the  Father  to  say  it  was  his 
Plt>perty?  It  is  utterly  impossible  to  make  the  identi-e 
cal  settlement  of  the  Leasehold  Estate,  as  of  the  Free- 
hold ;  but  if  I  am  to  make  it  in  analogy  to  the  settlement 
of  the  Freehold,  shall  I  not  carry  it  on  to  all  the  near 
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CTcnts,  and  shall  they  fail  because  I  cannot  embrace 
all  the  remote  events?"  And  in  delivering  judgment, 
he  decided  accordingly,  that  it  could  not  be  tied  up  at 
far  as  the  Law  would  carry  the  Real  Estates.  He  says, 
the  Court  could  not  do  it,  and  they  certainly  could  not ; 
but  in  the  case  of  Articles,  he  was  of  opinion  they 
might  do  that  which  ia  the  case  of  Wills  they  could  not, 
agreeing  with  the  authority  of  all  the  Cases  cited.  This 
Case  came  on,  upon  Appeal,  in  the  House  of  Lords,  and 
was  much  debated,  and  Lord  ]^ldon,  who  was  not  then 
Lord  Chancellor,  but  in  the  House  of  Loixis,  as  a  Peer 
delivered  a  very  long  and  elaborate  judgment,  and  that 
judgment  is  so  very  full  of  matter,  it  is  impossible  to 
understand  it  without  a  thorough  knowledge  of  all  the 
preceding  Cases.  He  takes  for  granted,  that  the  Per- 
sons he  was  addressing  knew  of  all  the  nice  distinctions 
that  had  occurred.  It  is  clear  that  Lord  Eldon  was  of 
opinion,  that  the  decision  in  the  Court  below  went  too 
far,  and  that  it  was  impossible  to  reconcile  it  with 
Vaughan  v.  Burslem,  even  in  the  case  of  Articles, 
being  of  opinion  that  the  Court  ought  not  to  go  far- 
ther than  the  obvious  meaning  of  the  Instrument  itself. 
He  was  also  of  opinion,  that  if  the  matter  had  been 
res  Integra,  the  opinion  of  Lord  Hardwicke  in  Gower 
and  Grosvenor  was  the  better  opinion,  although  it 
was  clear  that  had  been  over-ruled  by  all  the  leading 
Cases ;  and  he  is  reported  to  have  held  all  this  upon 
a  distinction  taken  between  an  executory  Trust  in  a  Will, 
and  in  Marriage  Articles.  That  distinction  has  been  the 
subject  of  a  great  deal  of  discussion,  and  has  b^en  very 
much  adverted  to  by  different  Judges,  and  it  was  very 
much  discussed  lately  in  Jervis  v.  the  Duke  of  Northern'' 
berland  (m),  where  Lord  Eldon*s  Opinion  was  relied  upon ; 
but  he  explained  it  in  a  way  perfectly  satisfactory,  and 

(m)  1  J»c.  h  Walk.  559. 


CASES   IN   CHANCERY. 

staled  that  he  was  not  of  opinioD  there  was  no  difference 
)>etween  an  executory  Trust  in  Marriage  Articles  and 
in  Wills,  but  he  said  that  Marriage  Articles  would  ne- 
jcessarily  be  executory,  and  the '  Court  would,  upon  the 
face  of  them,  carry  them  into  execution ;  and  that  if 
you  can  find,  upon  the  face  of  a  Will,  that  the  Tes- 
tator meant  something  beyond  what  he  has  expressed, 
then  the  Court  will  deal  with  it  as  an  executory  Trust, 
and  it  deals  with  it  in  precisely  the  same  way.  We 
mrgue  here,  from  the  Authorities,  that  there  is  no  exe- 
cutory Trust  in  this  Case,  but  that  the  Testator  has  been 
his  own  Conveyancer,  and  that  the  Court  will  have  no 
power  to  limit  the  Property  beyond  the  first  Tenant  in 
Tail.  Upon  the  Appeal,  before  mentioned.  Lord  Eldon 
observes  upon  the  case  of  Trqffbrd  v.  Trqfford ;  upon 
which  he  says,  *'  the  first  observation  is,  that  I  never 
found  any  Person,  or  any  Book,  that  could  inform  me 
that  a  Court  of  Equity  ever  executed  a  Covenant  of  this 
«ort,  by  postponing  the  vesting  to  the  age  of  twenty-one^ 
except  the  case  of  Trqffbrd  v.  Traffbrd,  in  which  the 
Testator  himself  had  expressly  said,  the  Property  should 
^ot  vest  until  that  age.  The  words  are  not  '  Issue 
Male/  but '  such  Male  Person.'  First,  that  was  clearly 
an  executory  Trust ;  next,  the  Limitation  was  expressly 
when  the  Party  should  be  twenty-one,  and  not  only  that, 
but  it  was  to  a  Person  entitled  to  the  Trust  in  posses- 
sion." His  Lordship  says  also,  in  p*  232,  *'  The  case  of 
Falof  V.  Burnell  is  extremely  important ;  the  Court  of 
Chancery  at  that  time  could  not  furnish  a  Case  in 
which,  under  such  a  direction  as  occurred  in  Gower  v. 
Grasvenor,  and  Trqfford  v.  Trqfford,  the  Limitation  had 
been  extended  to  the  age  of  twenty-one,  unless  that 
period  was  pointed  out  to  them  by  the  Testator.  In 
FfJejf  V.  Burnell,  there  was  great  discussion  upon  the 
words  "  for  ever/  with  reference  to  a  Perpetuity,  but 
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upon  the  whole  of  the  words  taken  together  thtt 
objection  did  not  prevail ;  and  the  Clause  being  direc- 
tory, which  a  Court  of  equity  would  mould  to  the 
purposes  of  the  Testator^  upon  its  general  principles 
there  never  was  a  Case  in  which  Lord  Hardmcke'% 
reasoning  might  more  properly  apply.  This  was  pressed 
by  very  anxious  and  able  arguments  upon  Lord  Thurlow, 
whose  opinion  was,  that  if  the  Testator  did  not  give 
explicit  directions  as  to  his  meaning,  there  was  only  the 
choice  either  to  say  the  Leasehold  Estates  should  vest 
eo  instanti  the  Child  was  bom,  or  to  carry  the  Limita* 
tion  to  the  utmost  extent  the  Law  would  admit;"  be 
then  observes  upon  the  distinction  by  the  Lord  Com- 
missioner Ashhurst,  sayings  *'  my  answer  to  that  is,  the 
Court  may  hereafter  do  that,  but  they  never  yet  havs 
done  it.  This  Decree  does  not  affect  to  do  it,  and 
there  is  no  precedent  that  the  Court  ever  did  what  Lord 
Commissioner  Atkkurst  supposes.  That  Testator  did  not 
take  upon  him  to  be  bis  own  Conveyancer.  Upon  the 
authority  of  Lord  Hardioicke  and  of  Lord  Laughborougk, 
in  that  Case,  he  did  not;  and  if  the  Decree  now  before 
your  Lordships  is  to  stand  upon  those  dicta  of  Lord 
Commissioner  Ashhurst,  it  stops  infinitely  short  of  what 
those  dicta  require  to  be  done;  but  that  which  I/)rd 
Commissioner  Ashhurst  has  said,  never  was  directed, 
except  in  Trafford  v.  Trafford,  in  which  Case  the  age 
of  twenty-one  was  expressly  fixed  by  the  Testator, 
which  bound  the  Court"  Therefore  Lord  Eldon  has 
repeatedly  stated,  that  that  which  will  be  contended  for 
by  the  other  side,  never  has  been  done,  except  in  Trafford 
V.  Trafford.  In  Vaughan  v.  Burslem,Lord  Thurhw  says 
distinctly,  there  was  nothing  in  the  circumstance  tiiat 
the  words,  **  as  far  as  the  Law  will  admit,"  were  not  in 
Lord  Foleys  Will ;  •*  the  words  in  Vaughan  v.  Burskm," 
says  Lord  Eldon,  "  were  as  stiong  as  couM  be ;  but  Lord 
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Thurlow  again  held,  considering  himself  fortified  by  the 
Judgment  upon  the  Appeal  in  Foley  v.  Bumell,  that  he 
could  never  construe  that  Will  as  calling  upon  him  so  to 
modify  the  Personal  Estate,  as  to  tie  it  up  for  twenty- 
one  years,  which  is  as  far  as  the  Law  will  admit;  and  his 
Lordship  marked  all  that  reasoning  upon  the  words  *  as 
far  as  the  Law  will  admit/  &c.  by  stating  that  it  was  mere 
pedantry  to  rely  upon  it;  and  held,  a  Son,  upon  coming 
into  esse,  absolutely  entitled/^     Upon  the  true  result  of 
the  Authorities,  the  principle  is  not  that  the  Property 
is  to  be  tied  up  as  long  as  the  Law  will  admit.    If  it 
were  res  iniegra,  the  best  principle,  as  it  seems,  would  be, 
that  the  Testator  ought  to  be  considered  as  furnishing 
the  Court  with  all  the  means  of  doing  it,  but  the  Lord 
Chancellor  is  clearly  of  opinion,  upon  Authority,  that  it 
could  not  be  done,  and  that  it  is  now  too  late.    He  says, 
**  If  it  were  res  integra,  the  best  principle  according  to  my 
opinion  would  be,  that  the  Testator  ought  to  be  considered  t 
as  furnishing  the  Court  with  all  the  means  of  enabling 
the  Party  to  tie  up  the  Property,  not  as  long  as  the 
roles  of  Law  will  admit,  but  to  that  convenient  extent 
wluch  will  enable  you  to  execute  the  general  primary 
purpose  of  the  Will  or  Settlement,  to  carry  together  the 
Real  and  Personal  Estates,  that  principle  clearly  is  not 
executed  by  this  Decree/'   A  considerable  difficulty  was 
avoidedin  the  Duke  of  Newcastle  v.  Lincoln,  because,  pre- 
vious to  the  hearing  of  the  Appeal,  the  Duke  had  attained 
twenty-one,  and  there  was  no  necessity  for  deciding  the 
pilincipal  point  in  question ;  and  Lord  Eldon  has  since 
said  diat  die  Duke  of  Newcastle*^  Case  decides  nothing, 
aod  sever  could  rule  any  other  Case  but  one  precisely 
similar  in  all  its  circumstances  (n).    The  Rule,  therefore, 

* 
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clear  iiltentioQ  that  hid  Chattels  shall  go  to  Persons  tai 
Life,  and  vest  in  a  Tenant  in  Tail  attaining  twenty-one^ 
the  Court  will  execute  his  intention,  but  there  is  no  case 
where  it  has  done  that,  tying  up  the  Property  until  the 
Tenant  in  Tail  attains  twenty-one,  unless  where  he  has 
so  expressed  it,  but  where  the  Chattels  are  directed  to  go 
with  Real  Property,  as  far  as  the  Law  allows,  the  Court 
has  not  gone  farther  than  to  give  the  first  Tenant  in 
Tail  the  absolute  Interest.  It  is  unnecessary  to  say  much 
about  the  distinction  between  Marriage  Articles  and 
a  Will.  That  has  been  very  much  discussed  by  the  late 
Master  of  the  Rolb,  and  by  Lord  Manners  in  Irtlandj 
their  opinion  has  been,  that  there  was  a  distinction. 
There  was  a  Case  before  the  late  Master  of  the  Rolk(p\ 
where  he  was  of  opinion  that  there  was  a  very  mariced 
distinction  between  them.  The  Decree  in  that  Case,  as 
nearly  as  possible,  agrees  with  what  Lord  Eldon  laid 
down  in  the  Duke  of  Newcastk's  Case. 


The  Vice-Chancellor  :  — 
The  distinction  is,  you  are  guided  to  the  meaning  of 
Articles  by  the  plain  object  of  consideration  in  them, 
the  Issue  of  the  Marriage,  but  you  know  nothing  of  the 
motive  and  object  of  a  Will  but  what  you  collect  from 
the  language  of  it. 

Counsel  for  Plaintiff'. — The  Cases  seem  to  come  pre- 
cisely to  the  point  that  will  enable  your  Honor  to  decide  in 
favour  of  our  Client;  the  late  Duke  being  unborn  at  the 
time  of  the  Will,  and  being  Tenant  in  Tail  of  the  Barony 
of  Lord  Fere,heis  the  Person  who  must  take,  ftiast  Tenant 
in  TaiU  the  Goods  and  Chattels.  There  is  another  diffi- 
culty in  the  way  of  the  other  side  upon  the  words  of  these 


(o)  Blackburn  y.  SiableSf  2  Ves.  &  Bca.  3167. 


CASES  IN  CHANCERY- 


261 


LimitaiionB ;   a  difficulty  it  will  be  found  not  easily 
surmounted.      It  is  this ;  the  words  of  the  Limitation 
are^  ''  in  trust  for  such  Person  as  shall  from  time  to 
time  be  Lord  Vere^  it  being  my  will  and  intention  and 
my  sole  motive  for  making  this  disposition,  that  the 
same  Goods,  Furniture,   8cc  shall,   after  the  decease 
of  my  said  Wife,  from  time  to  time  go  and  be  held 
and  enjoyed   with   the  Title  of  the  Family,    as    far 
as.  the  rules  of  Law  and  Equity  will  permit."    These 
Words,  "  from  time  to  time,"  would  include  Issue  to  the 
latest  Generation.      There  is  no  objection  to  the  Court 
giving  effect  to  the  Words  in  the  way  we  contend,  so  as 
to  carry  it  to  the  first  Tenant  in  Tail,  by  which  there 
would  be  no  perpetuity ;  but  this  Clause  extending,  as  it 
would,  to  the  latest  Generation,  would  come  to  this,  that 
if  there  was  a  great  Grandson,  who  died  under  twenty-one, 
tile  Court  would  not  permit  any  one  of  these  Classes  to 
take ;  which  would  be  clearly  void.    If  the  Testator  had 
given  it  to  one  for  Life,  Remainder  to  the  first  and  other 
Sons  in  Tail,  there  it  might  take  effect.    In  Ware  v.  PoU 
kiU{p),  there  was  a  limitation  of  the  Real  Estate  in  strict 
Settlement,  and  a  gift  of  the  Leasehold  Estates  to  be  en- 
joyed with  the  Real  Estates,  and  there  was  a  Power  to 
Trustees  to  sell  those  Leasehold  Estates  and  invest  the 
Purchase  Money  in  the  purchase  of  other  Real  Estates, 
and  to  settle  them  to  the  same  Uses  as  were  declared 
as  to  the  Real  Estates ;   therefore,  if  that  Power  was 
to  be  considered  a  valid  one,  it  would  have  this  effect, 
that  after  the  Child  had  attained  a  vested  Interest  in  the 
Leasehold  Estates,  the  Trustees  might  divest  him  of  that 
£state  and  sell  the  Leasehold  Estates.     In  that  Case  the 
Power  in  the  Will  was,  that  it  should  be  lawful  for  his 
Trustees  at  any  time  hereafter,  with  the  Consent  and 
Approbation  of  the   Person  or  Persons  who  shall,  as 
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aforesaid,  for  the  time  being  be  entitled  to  the  Rents  and 
Profits  of  his  said  Freehold  and  Copyhold  Estates,  sig* 
nified  by  Writing  nnder  his  or  their  hands,  and  attested 
by  two  or  more  credible  Witnesses,  or  in  case  such  Per-* 
son  or  persons  (not  confining  it  within  any  limits  which 
is  the  point  now  before  your  Honor)  shall  be  a  Minor  or 
Minors,  then  at  the  discretion  of  the  Trustees,  to  sell 
and  dispose  of  all  his  said  Leasehold  Estates  or  any 
part  thereof,   and    to  lay  out  and  invest  the  Money^ 
arising  by  such  Sale  or  Sales,  in  the  purchase  of  Free- 
hold or  Copyhold  Estates,  and  the  same  to  be  to  the 
same  Uses   as  the   Freehold   and  Copyhold  Estates. 
The  point  was  raised  by  the  Lord  Chancellor  himself, 
and  having  taken  time  to  consider  of  it,  he  disposed  of 
it  in  these  words,  "  Upon  further  Consideration  as  to 
the  Leasehold  Estate,  I  think  that  power  of  Sale  is  void, 
ibr  it  may  travel  through  Minorities  for  two  Centnries ; 
and  if  it  is  bad  to  the  extent  in  which  it  is  given,  you 
cannot  model  it  to  make  it  good  :  I  think  the  soundest 
ground  is  that  the  Power  is  baxi."    The  other  side  ¥rill, 
perhaps,  turn  round  upon  us  and  say,  this  Trust  then  is 
void,  but' that  is  not  so;  it  is  not  such  a  Trust;   it  does 
not  break  in  upon  a  rule  of  Law,  and  there  is  no  power 
in  any  body  to  defeat  the  Interest.    It  is  only  by  adding 
E  Clause,  never  inserted  in  such  a  Trust  as  this,  that  it 
wonld  be  made  void ;  there  is  not  tfie  slightest  founda- 
tion for  the  argument  that  it  is  void  altogether;  that 
could  only  be  by  interposing  what  the  Court  nev^  has 
done  ;  nor  would  such  a  Clause  avoid  the  Interest  of  our 
Client :  it  would  of  itself  be  void,  leaving  the  Grift  to  him 
to  stand  as  a  valid  Gift.     Upon  these  grounds,  there- 
fore, we  conclude  that,  without  affecting  the  rules  of 
Law,  it  is  quite  impossible  to  say,  that  the  Grandson 
already  in  esse,  and  so  stated  by  the  Testator,  and  mttde 
Tenant  for  life,  should  be  allowed  to  take  this  Pro- 
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pertj»  cutting  out  the  whole  Limitation^  and  substituting 
(nOift  to  him, his  Executors^  Administrators  and  Assigns ; 
but  on  the  other  hand,  it  is  consistent  with  the  Authori- 
ties, that  the  first  Tenant  in  Tail  should  take  the  Pro- 
perty. That  there  is  no  pretence  for  the  interposition 
of  the  Clause,  that  must  be  contended  for  by  the  other 
side ;  confining  the  taking  to  a  Tenant  in  Tail  attaining 
twenty-one.  The  late  Duke,  therefore,  having  taking  as 
quasi  Tenant  in  Tail,  although  he  died  under  twenty-one^ 
became  entitled  to  this  Property. 
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Mr.  Bell,  Mr.  Wetherell,  Mr.  Home,  and  Mr.  Shad- 
well,  for  the  Defendant,  the  present  Duke  of 
St.  Albans: — 

We  appear  on  behalf  of  the  present  Duke  of  St, 
Albans,  who  is  also  Lord  Vere.  This  case  is  novel.  The 
exact  case  never  occurred  before.  The  first  Question 
is,  whether  tliis  is  an  executory  Trust,  and  if  so,  the 
■econd  Question  is,  how  it  is  to  be  carried  into  execu- 
tion? If  it  be  an  executory  Trust,  the  present  Duke  is 
entitled.  What  is  or  is  not  an  executory  Trust  must 
depend  upon  all  the  circumstances  of  the  case.  The 
Property  is  given  to  Trustees ;  the  diflSculty  therefore 
in  Hyde  v.  Wellington  (q),  for  want  of  a  Trustee,  does 
not  occur  here.  The  Barony  of  Vere  is  limited  in  Tail 
Male.  The  Property  is  not  to  go  with  other  settled 
Real  Estate,  but  is  given  to  the  Wife  for  Life,  then  to  the 
Son  for  Life,  and  then  to  the  Lords  Vere  for  the  time 
being.  If  it  be  not  an  executory  Trust,  the  Person 
first  taking  the  Barony  in  Tail,  after  the  death  of  the 
Wife  and  Son,  would  be  entitled.  It  is,  however,  an 
executory  Trust.     There  is  Lord  Hardwicke's  Authority 


(f)  1  P.  Wms.  33a.    s  Vern.  738*    Giib.  Uses,  77. 
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for  that,  who  held  in  the  case  of  Gotoer  v.  Grosvenor  (r)> 
that  where  Personal  Property  is  directed  to  go  with  Real 
Estate,  as  far  as  the  rules  of  Law  and  Equity  will  permit, 
such  a  direction  makes  it  an  executory  Trust.  Lord 
Eldon  it  is  true  has  doubted  that,  but  not  in  a  caseUke  this, 
where  the  Property  is  to  go,  not  with  Real  Estate  settled, 
but  with  a  Title.  Indeed  it  is  difficult  to  say,  abstractedly, 
that  those  Words  do  or  do  not  create  an  erecutoiy  Trust, 
because  it  must  always  depend  on  the  language  which  ac- 
companies them ;  you  must  look  at  the  whole  of  the  Gift. 
In  Stanley  v.  Leigh  (5),  the  usual  mode  of  settling  Personal 
Property,  which  is  directed  to  go  with  Real  Estate,  is 
stated.  The  mode  of  Settlement,  as  there  stated,  is  to 
limit  the  Personal  Estate  to  Persons  in  esse  for  Life,  with 
successive  Remainders  to  the  first  and  other  Sons  at 
twenty-one,  but  if  they  die  under  age  with  a  Limitation 
over;  that  course  prevents  the  Personal  Estate  being 
separated  until  the  Son  of  the  first  Taker  attains  twenty- 
one. 


In  the  present  case  the  Testator  says  the  Property 
"  shall  go  and  be  held  with  the  Title,  as  far  as  the 
rules  of  Law  and  Equity  will  permit  ;'*  in  other  words 
he  says,  "  I  do  not  know  whether  I  have  expressed 
myself  in  such  a  manner,  as  fully  to  accompUsh  my 
Intention,  if  the  Words  are  to  receive  a  legal  Con- 
struction ;  but  I  have  placed  my  property  in  the  hands 
of  Trustees  upon  Trust,  which  Trust  is  to  continue  as 
long  as  it  can  by  Law.  I  will  leave  it  to  a  Court  of 
Equity  to  consider  it  as  a  Trust  to  be  carried  into  effect 
under  these  directions."    It  is  thus  an  executory  Trust ; 


(r)  Bam.  54.  MS.  Note  of  this  Case,  which 
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it  was  80  considered  by  Lord  Hardwicke.     Suppose  an 
Estate  Tail  in  A.  granted  by  the  Crown  for  Services, 
the  Reversion  in  the  Crown,  and  Personal  Property  is 
given  1o  go  with   the   Estate,   as  far  as  the  rules  of 
Law  and  Equity  will  permit,  the  Court  would  not  say 
the  Tenant  in  Tail  was  absolutely  entitled,  but  would 
consider  the  Trust  as  binding,  and  limit  the  Personal 
Estate,  so  as  to  go  with  the  Real  Estate,  as  far  as  it 
coold,  according  to  the  case  of  Gotoer  v.  Grosvenor. 
The  present  resembles  the  Case  put.    Certainly,  in  some 
of  the  latter  Cases,  in  Vaughan  v.  Burslem  and  Foley  v» 
Bumell,  Gotoer  v.  Grosvenor  is  reported  to  have  been 
doubted ;  but  this  Case  is  stronger  than  any  of  those 
Cases,  the  Property  not  being  to  go  with  an  Estate,  but 
with  a  Title.    Those  words,  though  not  executory  in 
some  Cases,  may  be  executory   in  a  Case  like  the 
present.     Indeed,  when  the  Duke  of  Newcastle  v.  Lord 
Lincoln  was  before  the  House  of  Lords,  Lord  Erskine 
asked  Lord  Thurlow  what  his  Opinion  was,  and  he  de- 
clared he  did  not  mean  to  lav  down  such  a  nonsensical 
Rule  as  that  the  Words, ''  as  far  as  the  rules  of  Law  and 
Equity   shall   permit,"  did  not  import  an  executory 
IVust  (0*    The  Testator  could  not  mean  the  first  Taker, 
the  first  Lord   Vere,  to  have  an  absolute  Interest,  but 
the  line  must  be  drawn  somewhere,  and  that  line  can 
only  be  found  in  the  limitation  to  such  extent  as  the 
Law  has  fixed  as  the  boundary  beyond  which  an  Estate 
cannot  be  limited.    In  the  Duke  of  Newcastle  v.  Lin- 
coln, the  distinction  between  Trusts  executed  and  exe- 
cutory was  much  considered.  It  is  said  that  in  that  Case 
the  difficulty  in  this  was  avoided,  as  at  the  time  of  the 
Appeal  the  Duke  of  Newcastle  had  attained  twenty-one, 
but  the  only  difficulty  avoided  was  that  of  nominating  a 
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Person  to  take  if  the  Duke  had  died  ander  twenty-one ; 
for  in  that  case^  although  the  Infant  which  had  been 
bom  died,  yet  the  Interest  did  not  die,  because  it  did 
not  vest  in  him ;  and  therefore  the  Decision  was,  that 
where  there  is  a  limitation  of  Real  Estate,  with  a  gene* 
ral  Trust  expressed  of  Chattels^  and  a  Tenant  in  Tail  who 
might  take,  is  bom,  and  dies,  being  an  Infant,  the  Suc- 
cession shall  be  continued  for  the  sake  of  perpetuating  the 
Chattel  Interest,  and  go  to  other  Tenants  in  Tail  in  Re- 
mainder; for  the  Dukeof  Aetc7ca<^/ewasthesecondTenant 
in  Tail  in  Remainder,  being  the  second  Son  of  the  first 
Tenant  for  Life.    That  Case  is  not  in  all  points  like  this; 
but  it  is  clear  it  has  over-ruled  those  Cases  from  which  it 
might  be  contended  that  the  absolute  Interest  vested  in 
the  first  Taker.    In  all  the  Cases  there  was  a  settled 
limitation  of  Real  Estate  to  which  to  refer,  and  accord- 
ing to  the  limitations  of  which,  the  Limitation  of  the 
Personalty  was  moulded ;  but  here  it  is  to  accompany 
a  Title.     In  Foley  v.  BumelU  Vaughan  v.  Burslem,  and 
Carr  v.  LordErroll,  the  Personalty  was  annexed  to  Real 
Estate,  and  the  first  Tenant  in  Tail  of  the  Real  Estate 
took  the  absolute  Interest  in  the  Personalty ;  the  Court 
vms  fettered  in  its  Power  of  modelling  the  Limitations  of 
the  Personal  Chattel,  by  the  circumstance,  that  it  was 
more  or  less  directed  to  mn  parallel  with  the  Limitations 
of  the  Real  Estate ;  but  here  it  is  annexed  to  the  Title, 
which  constitutes  the  distinguishing  peculiarity  of  this 
Case.    Every  Person  taking  the  Title  takes  an  Estate 
Tail  in  it ;  but  because  the  first  Taker  takes  an  Estate 
Tail,  it  does  not  follow,  in  a  Case  like  this,  that  he 
takes  the  Personalty  absolutely,  as  where  it  is  annexed 
to  a  Real  Estate.    When  the  Testator  made  his  Will, 
Aubrey t  and  the  two  Grandsons  were  living,  and  if  they 
had  been  intended  to   take  an   absolute  Interest  he 
would  have  so  given  it  to  them  in  terms. 


GASES  IN  CHANCERY. 

The  Vice-Chancellor  : — 
It  is  plain  why  the  Testator  did  not  expressly  give  to 
those  Grandsons,  because  they  might  not  survive  his 
Son,  and  therefore  not  be  Lord  Vere;  his  intention  being, 
that  the  Persons  who  should  be  Lord  Vere  at  his  Son's 
Death  should  take. 

Counsel  continued: — In  the  Duke  of  Newcastle  v.  Lord 
Lincoln,  Lord  Loughborough,  when  the  Case  was  before 
him,  seems  to  have  contemplated  the  present  Case,  for 
he  says^^f  the  Leasehold  Property  was  to  go  along  with 
the  Honour  in  the  manner  as  expressed  here,  he  should 
consider  it  like  Marriage  Articles,  in  which  he  should  be 
obliged  to  limit  it  in  strict  Settlement.  His  Decision  in 
that  Case  was  confirmed  by  the  House  of  Lords.  Upon 
the  whole,  as  every  one  of  the  Persons  in  esse  at  the  time 
q(  the  Testator's  death,  were  capable  of  taking  the  Title  of 
Vert,  and  might  have  been  made  Tenants  for  Life,  and 
as  the  present  Duke  of  St.  Albans  was  in  esse  and  might 
liave  been  made  Tenant  for  Life  in  case  the  Sons 
of  his  Brother  died  under  twenty-one,  he  is  therefore 
entitled  for  Life.  The  Testator  has  settled  the  Horn- 
worth  in  that  manner. 
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The  Vice-Chancbllor  : — 
I  cannot  look  at  that  in  the  construction  of  this  Clause. 


Mr.  Hartf  Mr.  Heald,  Mr.  Preston,  and  Mr.  Pem-^ 

berton,  for  Lady  Louisa  Manners: — 

We  are  to  contend  against  the  Duke  of  St.  Albans,  and 

against  his  Uncle's  Claim.  If  we  exclude  both,  our  Client 

is  entitled  to  the  whole  of  this  Furniture,  Plate^  &c. ;  but 

*  if  we  are  unsuccessful  in  that  Claim,  then  our  Client  will 

be  entitled  to  one  Moiety,  as  one  of  the  Representatives 

of  the  Mother  of  ike  late  Duke.    We  must  admit  that  if 
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the  Intention  could  prevail,  it  was  the  clear  Intention  of 
Lord  Vere,  though  he  has  not  expressed  it  in  terms,  to  create 
successive  life  Estates ;  but  that  Intention  we  submit  is 
by  Law  incapable  of  eflfect.  The  rule  of  Law  is,  that  every 
claim  to  Personal  Property  must  arise  within  a  life  or 
Lives  in  being,  and  twenty-one  Years  afterwards,  and  al- 
lowing a  reasonable  period  for  Gestation.  The  only  Ques- 
tion is,  on  the  application  of  that  Rule  in  this  particular 
Case ;  that  is  the  difficulty ;  and  it  depends  upon  whether 
this  is  to  be  considered  as  an  executory  Trust,  and  if  so, 
whether  that  makes  any  difference.  Suppose  it  be  an  exe- 
cutory Trust,  what  is  the  consequence?  The  Rule  is,  that 
in  such  cases  a  l^erson  unborn  may  be  made  Tenant  for 
Life,  but  you  cannot  ingraft  the  Succession  on  his  Issue 
as  Purchasers.  And  there  is  a  difference  whether  you 
give  to  Individuals  by  Name,  or  whether  you  give  to 
a  class  of  Persons,  and  those  Persons  are  not  ascer- 
tainable till  the  period  at  which  the  Interest  can  vest, 
as  in  Proctor  v.  Bishop  of  Bath  and  Wells (u) ;  Gee  v. 
Lord  Audley  (x),  and  Robinson  v.  Leake  (y).  In  the 
latter  Case  the  Gift  was  to  the  Issue  of  a  Person  in  esse 
on  attaining  twenty-four.  The  Objection  was,  that 
though  there  were  Children  in  esse  more  than  four  years 
old,  yet  that  it  did  not  follow  that  any  of  them  would  be 
Legatees ;  they  might  die  in  the  life-time  of  the  Testator. 
The  Gift  was  to  those  only  who  should  attain  twenty- 
four;  and  it  did  not  follow  of  necessity  that  any  one  of 
those  living  at  the  date  of  the  Testator's  Will,  would 
attain  twenty-four. 


With  respect  to  Personalty,  the  doctrine  of  Cypres  has 
no  application.  Humberstone  v.  Humberstone{z)  was  a  case 
of  Cy  pres.    In  this  Case  the  Court  must  look  at  this 

(11)  H.  Black.  358.  (x)  1  Cox's  Rep.  324. 

(y)  2  Meriv.  363.  (z)  1  P.  Wms.  33a.  * 
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Wiil  with  reference  to  the  period   of  its  execution ; 
they  must  see  the  objects  designated  to  take,  and  the 
order  in  which  they  were  to  take ;   and  must  say  in 
what  mode  the  Court  would  have  prepared  a  Settle- 
ment at  the  moment  of  the  execution  of  the  Will,  if 
the  Testator  had  then  died.    The  first  Person  to  take 
was  the  Widow,  the  next  a  Person  in  esse,  the  next  Gift 
was  to  the  Person  who  should  succeed  to  the  Peerage 
of  Vere ;  was  he  a  Person  in  esse  at  the  time  of  the  Will  ? 
It  was  uncertain  whether  any  Person  in  esse  would 
become  Lord  Vere.    The  Grandson  became  Lord  Vere, 
but  that  was  by  accident,  not  merely  because  he  was 
in  esse  at  the  Will,   but  because  he  fell  within  the 
character  and  description  of  being  the  first  next  suc- 
cessor to  the  Peerage.      If  the  Will  had  been  that  he 
should  take  at  twenty-four,  then,  according  to  Robinson 
V.  Leake,  the  Gift  would  have  been  void,  because  it 
coold  not  be  predicated  of  him  that  he  would  be  able 
to  take  at  twenty-one,  and  it  was  not  in  this  case 
certain  that  he  would  be  the  Person  to  take :  he  might 
have  died,  and  left  a  Son,  or  some  other  Person,  who 
would  succeed  to  the  Peerage.  Neither  of  these  Persons^ 
therefore,  who  claim  under  the  Grandson,  or  the  present 
Duke,  can  say,  ''  I  am  the  Person  designated  by  this 
Will  ;"*  there  is  not  any  Gift  to  him  personally.  The  Gift 
it  to  a  class,  and  by  a  description  which  they  may  or  may 
not  answer ;   and  the  Court,  in  directing  a  Settlement, 
would  have  limited  the  Property  to  Baroness .  Vere  for 
life,  with  Remainder  to  the  eldest  Son  for  Life,  with 
Bemainder   to  such   Person  as  should  be   the  next 
Lord  Vere,  after  his  death  ;  and  such  Person  must  have 
taken  the  absolute  Interest    You  may  give  to  a  Person 
Imbom  an  Estate  for  Life,  but  you  cannot  engraft  a 
Succession  on  that  life  Estate;    nor   give   to   twa 
Generations  of  unborn  Persons  in  Succession:    such 
Vol.  V.  U 
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ulterior  Gift  would  be  void,  as  b^ing  too  remote.  In 
Barlow  v.  Salter  (2)  it  was  held,  that  if  a  Life  Estate  be 
part  of  a  series  of  more  remote  limitations,  it  is  void,  as 
being  the  first  part  of  a  series  of  Perpetuities.  Suppose 
then,  that  this  had  been  a  Leasehold  Estate  liniited  to 
the  Wife  for  Life,  with  Remainder  to  B,  his  unborn  Son 
for  Life,  Remainder  to  the  first  and  other  Sons  of  that 
unborn  Son,  the  Gift  is  too  remote,  as  being  to  the 
Children  of  a  Person  not  in  esse ;  and  supposing  the 
next  Limitation  was  to  C.  for  Life,  that  would  per  se  be 
good,  because  it  could  have  no  tendency  to  a  Perpe- 
tuity, he  being  in  esse,  A  Gift  for  Life,  standing  perje, 
can  never  be  too  remote,  as  was  held  in  Cotton  ?» 
King{a),  and  other  Cases  ;  but  the  Gift  to  jB.  as  weU 
as  his  Sons  would,  in  the  Case  put,  be  altogether  vcHd^ 
the  Life  Estate  being  part  of  a  series  of  Perpetuities,  as 
was  held  in  the  case  of  Barlow  v.  Salter,  before  alluded 
to.  Audrey  Lord  Vere,  if  he  had  been  designated,  might 
have  had  a  Life  Estate ;  but  he  is  not  designated,  nor 
did  it  necessarily  follow  that  he  was  to  take,  or  that  his 
Son  or  Grandson  would  take.  In  order  to  bring  the 
Grandson  within  the  scope  of  the  Gift,  it  must  be  con- 
tended, that  in  directing  a  Settlement,  the  Court  would 
limit  the  Property  to  the  Baroness  Fere  for  Life,  then  to 
the  Son  in  esse  for  Life,  then  to  such  of  his  Sons  as 
should  become  Lord  Vere,  and  attain  the  age  of  twenty- 
one  years ;  but  this  Case,  from  the  nature  of  the  Gift, 
will  not  admit  of  any  such  qualification  as  to  Sons 
attaining  twenty-one.  Events  occurring  since  the  death 
of  the  Testator,  can  have  no  effect  in  the  framing  of 
the  Settlement. 


Hitherto  the  Argument  proceeds  on  the  suppositioQ 
that  this  is  an  executory  Trust,  but  it  is  very  queatiiMir 

(z)  17  Ves.  482.  (fl)  d  P.  W.  108. 
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iJble  whether  this  is  not  a  Trust  executed.  The  dis- 
tinction between  those  two  sorts  of  Trusts  is  well 
known.  In  this  Will  nothing  is  left  to  the  Court  or 
Trustees  to  do  to  carry  the  intent  into  execution ;  it  is 
a  Gift  of  '*  all  his  Household  Goods,  Furniture,  8cc."  not 
upon  Trust  to  convey,  which  alone  are  executory  words; 
but  upon  trust  to  permit  his  Wife  and  Son  to  have 
the  Use  and  Enjoyment  for  their  Lives,  and  then  upon 
trust,  not  to  settle  or  convey  or  assign,  nor  to  do  any 
act  whatever,  but  to  stand  and  be  possessed  of  the  same 
Goods,  Furniture,  8cc.  for  such  Person  as  shall  from 
time  to  time- be  Lord  Vere.  That  surely  is  a  Trust 
executed.  It  is  a  complete  gift  of  the  complete  Owner- 
ship. The  Trustees  are  not  to  be  actively  employed  in 
any  thing,  they  are  merely  passive,  they  have  no  dis- 
cretion ;  and  being  a  Trust  executed,  it  follows  that  the 
Court  has  not  any  Authority,  as  in  the  case  of  Trusts 
executory,  to  mould  the  Limitations  according  to  the  sup- 
posed intention  of  the  Testator,  but  must  take  the  words 
and  act  upon  them,  as  they  are  in  legal  construction, 
and  as  if  no  Trustees  were  interposed,  as  in  the  cases 
of  Foley  v.  Bumell{b\  Vaughan  v.  Burslemic),  and  other 
Gases.  The  Case  of  the  Duke  of  Newcastle  v.  The 
Cmudess  of  lAncoln^d),  can  only  b^  reconciled  upon  the 
ground  that  the  Trusts  were  considered  as  executory ; 
besides,  in  that  Case,  the  intent  was  more  explicit  than 
in  this  Case,  the  Chattels  being  to  be  tied  up  in  the 
same  way  as  the  Real  Estate,  as  far  as  the  rules  of  Law 
mold  permit. 

The  Vice-Chancellor  : — 

I  think  no  Person  can  take  under  a  description 
by  Class,  if  prior  to  him  in  that  Class  there  might 
have  been  Persons  with  respect  to  whom  that  Limitation 
would  have  been  too  remote ;  he  may  take  by  Class,  if 

(6)  1  Bro.  C.  C.  874.    (c)3Bro.C.C.ioi.    (d)i3  Ye8.3i8. 
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prior  to  him  there  could  not,  by  any  possibility,  hare 
been  any  Person  with  respect  to  whom  the  limitationg 
would  have  been  too  remote.  This  distinguishes  the 
present  Case  from  the  Authority  cited* 

Argument  continued: — A  Gift  to  a  Class  may  be 
good,  but  successive  Life  Estates  to  Persons  unbom 
would  not.  Upon  thie  whole  we  contend,  that  as  the 
first  Taker  of  a  Class,  the  absolute  Interest  vested  in 
Aubrey  Lord  Vere,  Duke  of  St.  Albans,  who  died  in 
1815,  and  that  it  belongs  to  his  Wife  and  Executrix. 

In  the  course  of  the  Argument,  Sommerville  v.  Letk- 
bridge  (a).  Seaward  v.  Willock(b),  and  Beard  v.  Ferf- 
€ote{c),  as  to  successive  Life  Estates,  were  referred  to. 

The  Vice-Chancellor  desired  Mr.  Sugden  to  con- 
fine his  Reply  to  Gee  v.  Lord  Audley,  and  the  class  of 
cases  on  Perpetuities. 

Mr.  Sugden,  in  Reply  : — 
Some  of  the  Cases  cited  do  not  appear  to  apply  to  the 
present  Case.  In  Gee  v.  LordAudley,  it  was  clear  upon 
the  Gift,  that  it  might  not  take  place  until  twenty-seven 
years  after  the  death  of  the  Testator ;  on  the  face  of  it 
it  was  bad ;  and  Lord  Kenyon  held,  that  being  void  as  to 
some  in  the  Class,  it  was  void  as  to  all.  In  Procter 
T.  the  Bishop  of  Bath  and  Wells,  the  Limitation  was  to 
the  first  or  other  Son  of  a  Person  named,  who  should 
be  bred  a  Clergyman,  and  be  in  Holy  Orders ;  and  as 
by  the  regulations  of  the  Church,  no  Person  couki 
answer  that  description  until  he  attained  twenty-four, 
the  Limitation  was  void  on  the  face  of  it.  Sommerville 
V.  Lethbridge,  and  Cases  of  that  class,  do  not  apply  in 
a  Case  like  the  present.  In  that  Case  there  was  ^ 
general  Limitation  for  twenty-one  years,  extending  to. 

(a)  6  Term  Rep..  213.  (c)  5  Taunt.  393. 

(6)  5  East,  198. 
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tiie  Issue  of  those  Persons,  and  in  default  of  those 
Persons  only,  the  Estate  was  given  over  in  Remainder. . 
In  such  a  case  the  first  unborn  Son  takes  for  Life; 
but  you  necessarily  cut  off  all  the  subsequent  Limi- 
tations as  too  remote,  in  which  respect  the  Law  is 
different  firom  every  other  species  of  Limitation.  For 
if  the  question  of  remoteness  be  not  applicable  to  the 
Limitation,  the  general  Rule  is,  that  the  Remainder 
over  is  accelerated  and  takes  effect,  and  it  is  only  in 
this  case  that  the  Law  makes  them  all  void  together. 
The  next  Case  cited  is  Humberstone  v.  Humberstone ; 
ifaat  Case  shows  how  far  the  Court  will  struggle,  in  cases 
of  executory  Trusts,  to  effectuate,  to  the  extent  which  the 
Law  allows,  an  intention  which  is  illegal.  In  that  Case 
the  intention  was  void,  so  far  as  it  went  to  create  Estates 
for  Life  to  Persons  unborn,  with  Remainder  to  their 
Issues  as  Purchasers,  but  the  Court  gave  the  best  effect 
it  could  to  the  intention,  by  giving  Estates  Tail  to 
Persons  not  born  at  the  time  of  the  Will,  and  this 
Case  shows  how  far  the  Court  will  go  to  effectuate 
tiie  intention  in  cases  of  executory  Trusts.  Even 
in  Trusts  executed,  as  where  there  was  a  legal  De- 
irise  to  one  unborn,  for  Life,  Remainder  to  the  first 
and  othei*  Sons  of  such  unborn  Person  as  Purchasers 
in- Tail,  the  Court,  the  Remainder  in  Tail  being  void, 
will,  upon  the  doctrine  of  Cy  pres,  give  the  first  Taker  an 
Estate  Tail,  under  which  the  Issue  may  take,  thereby 
giving  effect,  as  far  as  by  Law  it  can,  to  the  intention  of 
the  Testator.  It  was  so  held  in  Chapman  v.  Browne  (e), 
and  afterwards  on  appeal  to  the  House  of  Lords.  In 
Piit  V.  Jackson{f)  the  doctrine  of  Cypres  was  applied  to 
a  Power.  It  must,  however, be  admitted,  that  the  doctrine 
of  Cy  pres  does  not  apply  to  Personal  Estate,  but  if  as 
to  that  the  Court  can,  as  in  the  present  Case,  see  an 
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intention  which  can  only  be  effected  by  giving  an  Estate 
Tail  to  an  unborn  Grandson,  it  will,  I  apprehend,  so 
mould  the  Limitation  in  that  way^  giving  to  such  Grand- 
son the  absolute  Interest.  Supposing  this  not  to  be  an 
executory  Trust,  yet  upon  the  doctrine  in  Chapman  v. 
Brotone^a),  the  Court  is  at  liberty  in  this  Case,  by  con- 
struction, and  to  effectuate  as  far  as  it  can  the  Testa- 
tor's intention,  to  give  to  the  Grandson,  who  is  incapable 
of  taking  for  Life,  the  whole  Interest,  rather  than  to  de- 
prive him  of  all  Interest  whatever.  Beard  y.  Westcott{b\ 
mentioned  on  the  other  side,  was  a  Case  in  which  there 
was  a  valid  Limitation,  with  Remainders  over  that  were 
admitted  to  be  void ;  then  there  was  a  contingent  Limi- 
tation, that  if  a  particular  event  should  happen,  the  Pro- 
perty should  go  in  another  direction.  The  Court  thought 
themselves  at  Uberty  to  hold,  that  if  the  particular  event 
happened,  they  would  give  effect  to  it;  but  that  has  no 
application  in  this  Case ;  and  if  the  Case  did  apply,  it 
cannot  be  relied  upon,  for  the  Lord  Chancellor  has  di- 
rected a  new  Case,  which  (Stands  for  argument  in  the 
Court  of  King's  Bench.  Crompe  v.  Barrow  (c)  has  no 
analogy  to  the  present  Case ;  there  were  alternate  Dis- 
positions to  Strangers  in  one  event,  and  to  the  object  of 
the  Gift  in  another  event ;  the  Contingency  happened 
under  which  the  object  of  the  Gift  was  to  take,  and 
Lord  Alvanley  determined  it  was  a  valid  Limitation. 
That  Case  admits  of  no  doubt.  Barlow  v.  Salter  de- 
cided none  of  the  points  in  the  present  Case ;  it  was 
held  there  that  a  Gift  over,  after  a  Gift  which  would  be 
an  Estate  Tail,  or  an  executory  Devise,  shall  be  cut 
down  to  the  failure  of  Issue  at  the  death  of  the  Party, 
by  reason  of  the  Gift  over  being  confined  merely  to  a 
life  Estate,  the  Court  thinking  that  was  a  circumstance 
to  confine  it  to  the  Death.    So  much  for  the  Authorities 

(a)  Sug.  Gilb.  Uses,  (c)  4  Vcs.  681. 

(*)  5  T^unt.  39a. 
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eited  on  the  other  side.  It  is  said  there  is  great  diffi- 
culty in  giving  effect  to  th^  intention ;  it  does  not  appear 
to  UB  so  difficult.  This  is  a  TrUst,  which  being  general 
in  its  terms,  requires  a  construction  to  be  put  upon  it 
80  as  to  give  effect  to  the  intention,  as  far  as  possible, 
without  intrenching  on  the  line  drawn  to  prevent  Per- 
petuities. The  Testator  himself  has  told  the  Court,  in 
construing  his  Will,  that  it  is  to  be  guided  by  the  rules 
of  Law  and  Equity.  The  Testator  has  plainly  inti- 
mated, that  the  Tnist  is  to  be  so  construed  as  not  to 
admit  any  Person  into  this  Estate  but  a  Lord  Vere. 
The  first  Son,  Aubrey  Lord  Ver^,  the  Son  of  the  Tes- 
tator^-  is  made  Tenant  for  Life,  he  is  named  as  Lord 
Vere,  because  in  the  subsequent  Clause,  where  he  has 
given  him  an  Estate  for  Life,  he  speaks  of  the  way  in 
which  it  is  to  go  after  the  death  of  the  Widow ;  and  so 
far  from  giving  the  Grandson  an  absolute  Interest,  the 
Testator  points  out  a  Person  whom  he  has  before 
expressly  restricted  to  an  Estate  for  Life,  thereby  show- 
ing he  is  dealing  with  them  as  Persons  in  esse.  By  the 
Will  you  find  the  Ghrandson  is  in  esse,  and  that  he  is 
made  Tenant  for  Life  of  the  Estate,  why  then  is  he  not 
to  take  as  Tenant  for  life,  under  the  Gift  which  is  to 
go  to  him.  Lord  Vere  for  the  time  being,  as  far  as  the 
rules  of  Law  and  Equity  will  permit  ?  Supposing  this  to 
be  an  executory  Trust,  the  Court  will  not  execute  it  in 
-the  very  words  of  the  Trust ;  it  does  so  in  Marriage 
Articles,  which  import  a  consideration,  but  in  the  case 
of  a  Will,  the  Court  considers  what  are  the  words,  and 
executes  the  Trust  accordingly,  imless  an  intention 
appears  that  the  words  were  not  meant  in  their  techni- 
cal sense.  Blackbume  v.  Stabks(f)  is  an  Authority  for 
that  proposition.  I  do  not  admit  that  every  Person 
was  intended  to  take  for  Life,  because  the  Lords  Vere 
weie  to  take  only  for  Life  as  long  as  that  was  per- 

(/)  9  Vcs«  ic  Bea.  367'. 
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mitted  by  the  rules  of  Law  and  Equity ;  those  Ruled 
allow  Estates  for  Life  to  be  given  to  Persons  in  esse,  but 
do  not  permit  Persons  not  in  esse  to  take  for  Life. 

Though  the  devise  of  a  Term  to  one  for  Life,  with  a 
Contingent  Remainder  over,  will  in  general  only  entitle 
the  first  Taker  to  a  Life  Estate,  if  the  Remainder  over  do 
not  take  effect,  and  the  residue  of  the  Term  would  go  to 
the  Personal  Representative  of  the  Testator,  yet  if  the 
Testator's  intent  appears  to  be  to  dispose  of  the  whole 
Term  from  his  Executors,  it  has  been  held  that  the 
Devisees  for  life  are  entitled  to  it  (g). 

Upon  the  whole,  the  Case  stands  upon  the  broad 
ground  that  this  is  a  Trust  to  be  construed  by  the 
Court,  not  to  be  executed ;  not  a  Trust  to  be  modified 
by  the  Court;  and  therefore  it  is  a  Trust  executed  in 
that  view  of  it ;  and  it  enables  the  Court,  by  construc- 
tion, to  give  to  every  Person  that  could  take  Estates 
for  Life ;  it  enables  the  Court  to  carry  it  on  as  far  as 
the  Law  will  allow.  It  is  clear  that  such  a  Limitation 
could  have  been  made  without  difiiculty,  so  as  to  vest 
the  Property  in  my  Client  absolutely. 


The  questions  as  to  Dower  were  compromised,  it 
being  agreed  on  the  one  hand,  that  the  claim'  to  Dower 
out  of  the  oflSce  of  Keeper  of  the  Hawks,  and  the  Profits 
and  Emoluments,  should  be  given  up ;  and  on  the  other 
hand,  that  a  right  of  Dower  as  to  Bestwood  Park  should 
be  allowed. 


The  Vice-Chancellor  : — 
In  this  Case  the  Testator  having  given  certain  Fur- 
niture, Plate,  and  other  Articles  to  Trustees,  upon  trust 
that  his  Wife  should  have  the  use  of  them  for  her  Life, 
and  then  for  the  use  of  his  Son  for  his  life,  proceeds 

(g)  Doe  V.  Caoke^  7  Easti  aGQr 
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to  declare,  that  after  the  death  of  the  Survivor  of  his 
Wife  and  Son,  they  are  to  be  held  upon  trust  for  such 
Person  as  should  from  time  to  time  be  Lord  Vere,  it 
being  his  will  and  intention,  and  his  sole  motive  for 
making  that  Disposition,  that  the  said  Furniture,  8cc. 
should,  after  the  death  of  his  Wife,  be  held  and  enjoyed 
with  the  Title  of  the  Family,  as  far  as  the  rules  of  Law 
and  Equity  would  permit.  The  question  first  made,  is, 
whether  after  the  death  of  the  Survivor  of  the  Wife  and 
Son,  there  is  a  direct  Gift,  or  only  an  executory  Trust 
to  be  modified  by  this  Court?  the  expression  ''upon 
trust  for  such  Person  as  shall  from  time  to  time  be  Lord 
Vere,"  has,  plainly,  words  of  direct  Gift.  Then  follows, 
not  further  words  of  Gift,  but  a  declaration  of  his  inten- 
tion and  motive  in  making  that  Disposition.  He  gives 
to  such  Person  as  shall  fi'om  time  to  time  be  Lord  Fere, 
because  his  purpose  is,  that  the  Enjoyment  shall  be  con- 
tinued with  the  Title  of  the  Family,  as  far  as  the  rules 
of  Law  and  Equity  will  permit ;  in  other  words,  he  gives 
to  such  Person  as  shall  from  time  to  time  be  Lord  Vere, 
with  a  declaration  that  each  Lord  Verej  in  succession, 
shall  take  the  use  and  enjoyment  until  there  be  a  Lord 
Fere,  who  cannot  by  the  rules  of  Law  and  Equity  be 
cpnfined  to  the  Use  and  Enjoyment  only.  This  declara- 
tion, therefore,  is  nothing  more  than  a  legal  qualification 
of  the  prior  general  description  of  his  Legatees,  and 
the  efiect  is  the  same  as  if  the  Will  had  been  in  the 
following  form,  *^  upon  trust  for  such  Person  as  shall 
-from  time  to  time  be  Lord  Vere,  it  being  my  intention 
that  the  absolute  Interest  shall  not  vest  in  any  Lord 
Vere,  who  may  by  the  rules  of  Law  and  Equity  be  limited 
to  the  Use  and  Enjoyment  only."  In  this  view  of  the 
case,  there  is  a  direct  Gift,  and  nothing  executory. 
By  the  rules  of  Law  and  Equity,  every  Person  living 
at  the  death  of  the  Testator,  who  should  become  Lord 
Vere,  might  be  limited  to  the  Use  and  Enjoyment  only. 
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The  Son  and  the  Grandson  of  the  Testator  were  living 
at  his  Death,  and  were  both  therefore  limited  to  the  Use 
and  Enjoyment  only  ;  but  the  Child  who  succeeded  the 
Grandson  as  Lord  Vere,  and  Duke  of  St.  Albans,  was 
not  living  at  the  death  of  the  Testator,  and  could  not 
therefore  by  the  rules  of  Law  and  Equity  be  limited  to 
the  Use  and  Enjoyment  only.  He  took  therefore  an 
absolute  Interest,  which  is  now  vested  in  his  personal 
Representative. 


The  Decree  was,  "  This  Court  doth  declare,  that 
Plaintiff,  Lady  Mary  Deerhurst,  as  Administratrix  to  the 
late  Infant  Duke  of  St.  Albans,  is  absolutely  entitled 
to  the  Goods,  Furniture,  Pictures,  Books,  Linen,  China, 
Glasses  and  Plate  directed  by  the  Will  of  Vere,  Loid 
Vere,  the  Testator  in  the  Pleadings  named,  to  go  and  be 
held  and  enjoyed  with  the  Title  of  the  Family :  And 
declare  that  the  office  of  Keeper  of  the  Hawks,  or  the 
Profits  and  Emoluments  thereof,  are  not  subject  to  the 
right  of  Dower  of  Louisa  Grace  Manners,  late  Duchess 
of  St.  Albans ;  but  doth  declare,  that  Bestwood  Park  and 
Premises,  in  the  Pleadings  mentioned,  are  subject  to  the 
said  right  of  Dower :  And  this  Court  doth  order  and 

decree,  that  it  be  referred  to  Mr. ,  one,  8ic.  to  take 

an  Account  of  such  part  of  the  Rents  and  Profits  of 
Bestwood  Parky  and  the  Premises  thereunto  belonging, 
and  of  the  Salaries,  Fees,  Profits  and  Emoluments  of  the 
said  office  of  Keeper  of  the  Hawks,  and  of  the  Interest, 
Dividends  and  Profits  of  the  Personal  Estate  of  the 
said  Testator,  Lord  Vere,  directed  to  be  laid  out  in  Land, 
as  have  accrued  and  become  due  between  the  death  of 
Aubrey  Puke  of  St.  Albans,  the  Father  of  the  said  late 
infant  Duke  of  St.  Albans,  and  the  said  late  infant 
Duke's  Death,  and  take  an  Account  of  the  sums  of 
Money  which  have  been  applied  for  the  Maintisnanne 
and  Edttcatioii  of  the  said  late  infant  Duke  6[  St.  A^am, 
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laid  take  an  Account  of  the  arrears  of  Dower  dae  to  the 
late  Dachess  of  St.  Albai^,  out  of  Bestwood  Park :  And 
it  is  ordered,  that  the  said  Master  do  also  take  an  Ac- 
count of  what  Goods,  Furniture,  Pictures,  Books,  Linen, 
China,  Glasses  and  Plate,  were  given  by  the  said  Tes- 
tator Lord  Vere'a  Will^  and  in  whose  Possession  or  Power 
the  same  have  been  and  now  severally  are,  and  whether 
any  and  what  part  of  them  have  been  sold  and  converted 
into  Money  by  any  and  what  Persons,  at  any  and  what 
Times  respectively,  and  how  the  Money  produced  by 
such  Sale  or  Conversion  has  been  appUed,  and  whether 
any  and  what  part  thereof  was  invested  in  any  and  what 
government  or  other  Securities,  and  in  whose  Names  or 
Name,  and  how  the  same  has  from  time  to  time  been 
changed  or  varied,  and  what  Sum  is  now  invested,  and 
in  what  government  or  other  Securities  or  Security, 
and  in  whose  Names  or  Name,  and  how  the  Divi- 
dends, Profits  or  Interest  of  the  said  Proceeds,  or 
produce  of  the  said  Sale  or  Conversion,  have  from 
time  to  time  been  applied  :-  And  it  is  ordered,  that  the 
said  Master  do  inquire  whether  any  and  what  part 
of  the  said  Goods,  Furniture,  Pictures  Books,  Linen, 
China,  Glasses  and  Plate,  have  or  has  been  destroyed, 
and  by  whom,  or  by  what  means,  and  at  what  time  or 
times  in  particular;  and  the  said  Master  is  to  be  at 
liberty  to  state  special  circumstances^  and  make  separate 
reports  of  any  of  the  Matters  aforesaid,  if  he  shall  think 
proper :  And  it  appearing  by  the  Answers  of  the  De- 
fendants, Andrew  Berkeley  Drummond,  Charles  Drum- 
*  mond,  and  John  Drummofid,  that  there  are  standing  in 
their  Names  928/.  6  s.  ^d.  Bank  4  per-cent.  Annuities, 
which  were  purchased  with  Money  arisen  by  sale  of  the 
Household  Goods,  Furniture,  Linen,  China  and  Glass, 
and  some  of  the  Pictures  bequeathed  by  the  Will  of  Vere 
Lord  Vere,  in  the  Pleadings  named ;  it  is  ordered,  that 
the  said  Andrew  Berhdeyi  Drummond,  Charles  Drummond^ 
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and  John  Drummond,  do  transfer  the  said  928/.  6  s.  ^d* 
Bank  4  per-cent.  Annuities,  into  the  name  and  with 
the  privity  of  the  Accountant  General  of  this  Court,  in 
trust,  in  this  Cause ;  and  the  said  Accountant  General 
is  to  declare  the  Trusts  thereof  accordingly,  subject  to 
the  further  Order  of  this  Court :  And  for  the  better 
taking  the  Accounts  and  discovery  of  the  Matters  afore- 
said, the  Parties  are  to  produce  before  the  Master,  upon 
Oath,  all  Books,  Papers  and  Writings  in  their  Custody 
or  Power,  relating  thereto ;  and  are  to  be  examined  upon 
Interrogatories  as  the  Master  shall  direct;  who  in 
taking  the  said  Accounts,  is  to  make  unto  the  Parties 
all  just  Allowances,  and  reserve  the  consideration  of  all 
further  Directions,  and  of  the  Costs  of  this  Suit,  until 
after  the  Master  shall  have  made  his  Report,  and  any 
of  the  Parties  are  to  be  at  liberty  to  apply  to  this  Court 
as  there  shall  be  occasion. 


23d  Dec. 


ATTORNEY  GENERAL  v.  Duke  of  MARL- 

BOROUGH. 

* V ' 

^    ^  .       .         1  HIS  was  a  Petition  by  the  Duke  of  Marlboroush, 
An  Injunction  o  ^    y  r    ^         a         m  \ 

had  been  granted  statmg  the  Acts  of  Parliament  of  the  3  &  4  Anne,  the 

to  prevent  the  ^  Anne  ^.n^  the  1  Geo.  i,  the  Injunction  against  the 
cutting  of  Tim-  Defendant,  and  the  Demurrer  by  him,  which  was  over- 
ber  or  other  ruled  by  the  Vice-Chancellor  (a),  and  the  Appeal  from 
Trees  standing    g^^^  Decision ;    and   further  stating,  that  among  the 

Plantations  included  in  the  literal  terms  of  the  Injunction, 
there  are  large  quantities  of  Timber  and  other  Trees, 

Blenheim  House,  but  on  Petition  a  reference  v^as  made  to  inquire  and  state 
whether  any  of  such  Timber  and  other  Trees  might  be  cut  xvith  advantage  to  the 
present  ornamental  character  of  the  Gardens^  Sfc.  or  because  they  were  too 
thickly  planted  to  admit  the  most  ornamental  growth^  or  for  any  other  reason. 


orgroxDingfor 
the  shelter  or 
ornament  of 


(a).  See  ante^  3d  Vd.  p«  49S. 
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^hich,  in  the  course  of  good  Husb^uidry,  ought  imme-  |  g^o. 

diately  to  be  cut  down  as  to  some  parts  thereof,  by  reason  "^  "^  ' 
that  the  same  are  going  to  decay ;  and  as  to  other  parts  Attornky 
thereof  by  reason  that  such  Timber  and  other  Trees  are  so  General 
closely  and  thickly  growing  together,  that  they  injure  and  tn  u'  ^ 
destroy  each  other ;  and  as  to  others  of  them,  that  they  m^^i^jorouoh 
destroy  the  Herbage  and  ornamental  Surface  and  Under- 
wood of  the  said  Ground  and  Plantations.  The  Peti- 
tion Prayed,  that  the  Injunction  might  be  dissolved,  or 
that  such  Order  might  be  made  as  might  be  consistent 
with  the  Petitioner's  Right  and  Interest  in  the  Timber 
and  other  Trees  ;  and  that  it  might  be  referred  to  a 
Master  to  appoint  a  proper  Person  or  Persons,  with  all 
-fit  and  necessary  directions,  to  make  a  full  and  complete 
survey  and  valuation  of  all  Timber  and  other  Trees 
standing,  growing  or  being  in  or  upon  the  said  Park  or 
Parks,  Plantations  and  Premises,  and  which  are  included 
in  the  terms  of  the  aforesaid  Injunction ;  and  to  mark 
or  select  such  and  so  many  of  the  said  Timber  and 
other  Trees  as  shall  be  fit,  or  in  proper  course  or  other- 
wise advantageous  and  proper  to  be  cut  down,  regard 
•being  had  to  the  nature  and  extent  of  the  Petitioner's 
Estate  and  Interest  in  such  Timber  and  other  Trees,  and 
in  the  said  Park  or  Parks,  Grounds  and  Plantations ; 
and  that  so  much  or  so  many  of  the  said  Timber  and 
other  Trees  as  should  be  selected  and  marked  for  cutting, 
by  the  Person  or  Persons  making  such  Survey  and 
Valuation,  might  be  forthwith  cut  down  and  felled,  and 
«old  and  disposed  of  with  all  convenient  speed,  for  such 
Sum  or  Sums  as  should  appear  to  be  the  best  Price  or 
Prices  that  could  reasonably  be  had  or  attained  for  the 
same ;  and  that  the  Monies  to  arise  from  such  Sale  or 
Sales  might  be  paid  to  or  according  to  the  direction 
of  the  Petitioner ;  and  that  the  Petition,  and  the  Order 
therein,  might  be  declared  to  be  without  prejudice  to 
the  said  Appeal,  or  any  question  in  this  Caube. 
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i8«o.  •    l^poi^  Ais  Petition  the  following  Order  was  made  :— 

* V— '         'i  Declare,  that  the  Defendant  the  Duke  of  Marlborough, 

Atttorney      by  the  true  construction  of  the  several  Statutes  which 

ijENERAL       jp.g  jj^  p^^  materia  upon  this  subject,  is  not  entitled  to 

D  k     f       ^^*  Timber  or  other  Trees  which  are  standing  or  growing 

Marlborough.   ^^^  *^^  shelter  or  ornament  of  Blenheim  House,  except 

in  the  execution  of  a  purpose  of  improvement  in  the 
ornamental  character  of  the  Gardens,  Pleasure  Grounds, 
Park  and  Plantations ;  and  it  not  being  alleged,  that 
the  Defendant  the  Duke  of  Marlborough  has  in  contem- 
plation any  general  purpose  of  improvement  in  the 
ornamental  character  of  the  said  Gardens,  Pleasure 
Grounds,  Park  and  Plantations,  refer  it  to  the  Master 
to  inquire  and  state  whether  any  and  what  Timber  or 
other  Trees  which  are  standing  or  growing  for  the  shelter 
or  ornament  of  Blenheim  House,  may  now  be  cut  with 
advantage  to  the  present  ornamental  character  oT  the 
said  Gardens,  Pleasure  Grounds,  Park  and  Plantations, 
either  because  they  are  prejudical  to  more  ornamental 
Trees,  or  because  they  are  too  thickly  planted  to  admit 
of  the  most  ornamental  growth,  or  for  any  other  reason; 
and  let  the  Injunction  granted  by  the  Lord  Chancellor's 

Order  of  the day  of be  continued  until  the 

further  Order  of  the  Court."  * 


1821. 
7th&2i8tFeb.  LLOYD  and  others  v.  LANDER  and  others. 

/•  August  1814,  Thomas  Lowe  applied  to  the  Plaintiff 

a  Com/hold  Fuher,  an  Attorney,  (but  who  had  never  acted  as  Attorney 

The  Mortgagor  ^^^  Thomas  Lowe,)  and  requested  him  to  obtain  for  him 

became  a  Bank*   a  Loan  of  1,500^  or  2,000/.  on  a  mortgage  of  certain 

rtq^^  but  no        Copyhold  Premises  situate  in  the  County  of  Stc^ord, 
Bar gainand  Sale 

toot  made  to  his  Assignee.     The  Mortgagee  fks  a  BUI  against  the 

Bankrupt^  and  his  Assignee  to  redeem.     The  Bankrupt  demurs,  and  De- 

murred  allowed,  he  not  being  a  necessary  Party  to  theBiB. 
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^piAuch  Premises  he  had  recently  agreed  to  purchase, 
and  the  Plaintiffs  agreed  to  lend  him  1,300/.  Five  per- 
cent. Navy  Annuities,  (which  Sum  they  held  as  Trustees 
tinder  a  Settlement  upon  Fisher's  Wife  and  Children.) 
upon  an  Agreement  that  he  would  within  a  twelve- 
month replace  the  same,  and  in  the  mean  time  pay  the 
Plaintiffs  such  Sums  by  way  of  Interest  thereon,  as  they 
would  have  been  entitled  to  receive  in  Dividends  if  the 
Stock  had  remained  standing  in  their  Names. 

William  Crees  acted  as  the  Solicitor  of  Thomas  Lowe, 
and  he  was  also  Steward  of  the  Manor  in  which  the 
Copyhold  Premises  were  situated,  and  he  represented 
that  by  the  custom  of  the  Manor  no  conditional  Sur- 
r^ider  could  be  made  redeemable  within  any  less 
period  than  three  years,  and  that  he  knew  no  instance 
upon  the  Court  Roll  Books  of  the  Manor  of  any  con- 
ditional Surrender  being  made  for  any  Loan  of  Stock, 
but  only  in  respect  of  Money  advanced.  It  was  there- 
fore  agreed,  that  the  i^joo/.  Stock  should  be  sold,  and 
the  produce  advanced  to  Thomas  Lowe  on  a  mortgage 
of  the  Copyhold  Premises,  and  as  the  Consideration  for 
•ueh  Mortgage ;  but  to  effectuate  the  real  intention,  a 
Covenant  was  to  be  entered  into  for  replacing  the  Stock, 
and  paying  the  Dividends  as  before  agreed  upon,  and  for 
making  the  Mortgage  absolute  in  default  of  the  Stock 
being  replaced,  or  the  Dividends  paid  at  the  time  agreed 
apon,  and  also  that  a 'Bond  for  the  performance  of  the 
Covenants  should  be  executed.  The  Stock  was  sold, 
and  1,132/.  1Q«.  6d.  was  produced  by  the  Sale,  which 
was  paid  to  Thomas  Lowe,  and  on  the  10th  April  1815, 
he  surrendered  the  Copyhold  Lands  to  the  use  of  the 
Pfadntiffs,  their  Heirs  and  Assigns,  subject  to  a  proviso, 
tRat  if  T/iomas  Lowe  should  pay  the  1,132/.  12  s.  6d.to 
the  Plaintiffs,  on  or  before  the  loth  April  1818,  with 
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Interest,  the  Surrender  should  be  void.    The  Plaintiffii 
were  admitted.      By    Indenture,   dated   on-  the  same 
10  April  1818,  after  reciting  the  foregoing  particulars, 
it  was  declared  and  agreed  between  the  Parties  as  to 
the   said    Surrender   before   mentioned,   and  notwith- 
standing the  proviso  for  redemption  therein  contained, 
that  it  was  the  true  intention  of  the  Parties,  that  if 
Thotnas  Lowe,  his  Heirs,  8cc,  should  on  or  before  the 
25tli  March  next  ensuing,  transfer  1,300/.   Five  per- 
Cents.  into  the  names  of  the  Plaintiffs,  their  Executors, 
&c.  and  in  the  mean  time  pay  the  amount  of  the  Divi- 
dends, the  Estate  and  Interest  of  the  Plaintiffs  in  the 
Copyhold  should  cease,  and  Thomas  Lowe  covenanted 
to  make  such  Transfer  and  Payment  accordingly,  and 
in  case  of  default  that  the  Plaintiff  should  hold   the 
Copyhold  Premises  absolutely  discharged  from  all  right 
of  redemption.    Lowe  also  on  the  same  day  executed 
a  Bond  for  the  performance  of  the  Covenants  contained 
in  the  said  Indenture. 


On  the  23d  November  1816^  a  Commission  of  Bank- 
ruptcy issued  against  Thomas  Lowe,  and  he  was  declared 
a  Bankrupt,  and  the  Defendant  Lander  was  chosen 
sole  Assignee,  but  no  Bargain  and  Sale  or  Conveyance 
of  the  Real  Estate  of  the  Bankrupt  was  executed  by 
the  Commissionei's  to  Lander.  The  Stock  was  not 
repurchased,  and  only  three  years  and  a  half  of  the 
amount  of  the  Dividends  were  paid.  The  Prayer  of 
the  Bill  was,  for  an  account  of  the  Sums  which  the 
Plaintiffs  would  have  been  entitled  to  receive  for  the 
Dividends  and  Interest  in  respect  of  the  said  1,300/. 
Five  per-Cents.  since  the  time  of  the  sale,  if  the  same 
had  not  been  sold,  and  of  the  Monies  received  by  the 
Plaintiff  on  account  of  such  Dividends  and  Interest; 
and  that  the  Defendants,  some  or  one  of  tjhem^  do  upon 


CASES  IN  CHANCERY. 

a  day  to  be  fixed,  re-transfer  the  1,300  /.  Stock,  and  pay 
the  Dividends  and  Interest  due,  or  that  they  might  be 
foreclosed,  and  surrender  the  Premises  to  the  Plaintiffs, 
their  Heirs,  &c.  and  deUver  up  all  Title  Deeds,  &c. 
to  this  Bill  the  Defendant  Thomas  Lowe,  the  Bankrupt, 
put  in  a  General  Demurrer,  for  want  of  Equity. 

Mr.  RoHf  in  support  of  the  Demurrer : — 
The  Demurrer  admits  the  conditional  Surrender,  and 
that  no  Bargain  and  Sale  has  been  made  to  the  As- 
signee ;  but  the  Bill  does  not  state,  and  of  consequence 
the  Demurrer  does  not  admit,  that  there  is  a  Surplus  to 
which  the  Bankrupt  is  entitled,  or  that  there  is  any  col- 
lusion ;  and  the  simple  question  is,  whether,  on  a  Bill  to 
foreclose  a  Mortgage  of  a  Copyhold  Estate,  made  by  a 
Person  who  afterwards  becomes  a  Bankrupt,  and  whose 
Estates  have  not  been  assigned  to  his  Assignee,  the 
Bankrupt  is  a  necessary  Party?    On  the  part  of  the 
Defendant  it  is  contended  he  is  not ;  and  that  where  a 
Mortgage  of  Freehold  or  Copyhold  Property  is  made, 
and  the  Mortgagor  becomes  a  Bankrupt,  the  Bankrupt, 
on  a  Bill  to  redeem,  or  foreclose,  is  not  a  necessary  or 
proper  Party,  but  only  his  Assignees.    All  his  Interest  is 
divested  by  the  Bankruptcy.    The  Equity  of  Redemption 
is  an  Interest  in  the  Bankrupt,  of  which  the  Bankrupt 
Laws  divest  him.    The  13  EUz.  c.  7.  s.  3,  makes  the  first 
mention  of  Copyholds,  and  they  are  held  to  be  within  the 
intent  and  purview  of  all  the  Bankrupt  Statutes  {a).    By 
the  «i  Jac.  i.t.iQ,  5. 13,  it  is  provided,  that  Estates 
mortgaged  by  the  Bankrupt  may  be  redeemed  by  any 
Person  appointed  by  the  Commissioners.    At  that  time 
General  Assignees  were  not  chosen  as  now.    They  were 
introduced  by  the  Statute  of  Anne.     Afterwards  the 

(a)  See  Cooke's  Bankrupt  Law,  aSSi  edit.  5th. 
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Statute  was  held  to  apply  to  an  Equity  of  Redemption 
in  the  Bankrupt,  and  that  the  Assignees  might  redeem  (i). 
And  that  case  was  followed  by  Pope  y.  Oashw  (c)»  and 
recently  in  Bainbridge  v.  Pentian{d),  and  properly;  for 
if  the  Estate  were  Freehold,  though  no  Bargain  aod 
Sale  had  been  made,  yet  all  the  equitable  Interest  in 
the  Bankrupt  was  out  of  him,  and  of  course  the  Equity 
of  Redemption.  The  Bankrupt  could  not  redeem.  There 
is  no  case  directly  in  point.  In  Spriggs  v.  Banks  (e), 
it  is  said,  the  Bankrupt  cannot  redeem,  but  only  the 
Assignees ;  and  in  Benfield  v.  Solomons  (/),  it  is  stated 
as  a  principle,  that  whatever  the  Bankrupt  might  depart 
with,  in  some  way  or  other  the  Creditors  shall  have 
under  the  Bankruptcy.  That  Case,  in  principle,  comes 
near  the  present.  It  was  a  Bill  by  a  Bankrupt  against 
a  Mortgagee  of  Estates  in  Er^land  and  Berbke,  for 
an  account  and  payment  of  the  Balance  to  the  As- 
signees, who  were  also  Defendants,  charging  collusion, 
but  not  averring  there  would  be  any  Surplus;  and  a 
Demurrer  was  allowed. '  If  any  doubt  could  be  enter- 
tained as  to  Freehold  Property,  there  can  be  none  as  to 
Copyhold.  The  first  Estate  is  in  the  Lord ;  the  Copy- 
holder is  a  mere  Tenant  at  Will.  Your  Honor,  following 
Drury  and  Mann(g),  hdts  determined  (A)  that  a  pur- 
chaser of  a  Copyhold  in  Bankruptcy  may  take  a  Coin 
veyance  in  the  first  instance  firpm  the  Conmiissioners,  and 
that  an  intermediate  Bargain  and  Sale  to  the  Assignees 
is  not  necessary.  The  Bankrupt  has  nothing  in  him, 
and  is  not  a  necessary  Party  to  the  Conveyance.  In  this 
Case  he  has  no  Interest  in  him,  and  he  is  not  a  necessary 
Party  to  the  Suit,  and  ought  not  to  be  put  to  the  expen^ 


(b)  Hitchcock  "f.  LedgMif 

aVeni.155. 

(c)  a  V<im. 

(ci)  1  Budc,  135. 
(0  5  Yes.  590. 


(/)  9  Yes.  83. 
(g)  1  Atk.  95. 
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of  being  a  Party,   he  being  divested  of  all  property. 
The  Demurrer  is  therefore  sustainable. 

Mr.  Sugden,  in  support  of  the  Bill : — 
The  Freehold  and  Copyhold  Estate  of  a  Bankrupt 
rmnains  in  him  until  a  Bargain  and  Sale  is  made  by  the 
Commissioners  to  the  Assignees.  The  Assignee  in 
this  Case  has  not  had  any  Bai^ain  and  Sale  executed  to 
him*  The  Bankrupt  therefore  is  a  necessary  Party. 
I  admit  the  Cases  cited  to  show  that  a  Bankrupt  can- 
not file  a  Bill  to  redeem,  but  that  his  Assignees  must 
file  the  Bill;  but  in  order  to  do  so  they  must  first 
have  an  Assignment  to  them  firom  the  Commissioners 
of  the  Bankrupt's  Interest.  In  the  Case  of  Doe  v. 
ititchell  (i),  the  Court  held,  that  until  a  Bargain  and 
Sale  the  Estate  remained  in  the  Bankrupt;  there- 
fore,' that  a  demise  laid  after  the  Bankruptcy,  but 
before  the  Bargain  and  Sale,  was  bad.  It  was  neces- 
sary to  bring  before  the  Court  all  Parties  interested. 
Suppose  the  Assignees  had  disclaimed,  not  choosing  to 
take  a  Bai'gain  and  Sale,  the  Bankrupt  would  be  the 
only  Person  who  could  convey;  the  Court  would  not 
direct  the  Assignee  to  take  a  Bargain  and  Sale,  and 
then  convey  to  the  Plaintiff*.  In  the  case  of  a  Lecuse  to 
the  Bankrupt,  which  the  Assignees  do  not  choose  to 
adopt,  it  remains  with  the  Bankrupt,  and  he  is  liable 
for  the  Rent(i!:).  The  Bankrupt  instead  of  demurring 
Wdgjit  have  disclaimed,  and  the  Court  could  have  acted 
upon  the  Disclaimer. 

The  Vice-Chancellor  : — 
Suppose  the  Assignees  chose  to  redeem  this  Mort- 
gpige,  fix>m  whom  would  they  take  a  Conveyance  ? 

(t)  3  MauL  &  Selw.  446.        may  be  compelled  either  to 
(t)  Under  the  49  Geo.  3.     accept,  or^give  up,  the  Lease. 
e.  mi;  8.  igi  the  migneei  . 
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Mr.  Sugden: — 
Difficulties  have  arisen  in  those  Cases.  I  should  not 
think  a  good  Title  could  be  made  by  the  Assignees 
unless  they  had  a  Bargain  and  Sale ;  but  supposing 
a  Bargain  and  Sale  not  necessary  in  that  case^  it  does 
not  decide  the  present.  In  a  Case  of  this  kind,  recently 
in  the  Exchequer,  the  Lord  Chief  Baron  thought  the 
Bankrupt  was  a  necessary  Party.  Besides,  in  this  Case 
there  was  a  fraud,  and  the  Bill  states  the  Bankrupt  was 
an  agent  in  the  fraud  ;  and  also,  that  he  has  Deeds  in 
his  possession  which  the  Bill  seeks  to  have  delivered  up. 

The  Vice-Chancellor: — 
My  impression  is,  that  after  the  Bankruptcy  the 
Equity  of  the  Bankrupt  no  longer  remains  in  him,  but 
that  it  is  actually  or  potentially  in  his  Assignees,  and 
therefore  that  this  Demmrer  cannot  be  sustained. 
There  woiidd  be  great  inconvenience  in  holding  the 
Bankrupt  to  be  a  necessary  Party ;  but  I  will  look  into 
the  Cases. 


The  Vice-Chancellor  : — 
This  is  a  Bill  of  Foreclosure,  filed  by  a  Mortgagee 
against  the  Assignee  of  a  Bankrupt  Mortgagor,  and 
the  Bankrupt  is  also  made  a  Party,  it  being  alleged  that 
a  Bargain  and  Sale  of  the  Equity  of  Redemption  has 
not  been  made  to  the  Assignee.      To  this   Bill  the 
Bankrupt  has  demurred,   insisting,  in  effect,   that  he 
ought  not  to  be  made  a  Party  to  this  Suit.     It  lies  upon 
the  Plaintiff  to  show,  that  in  some  way  in  which  this 
Suit  may  terminate  it  is  necessary  for  his  protection 
that  the  Bankrupt  should  be  a  Party ;   the  Suit  must 
terminate  either  in  Redemption  or  Foreclosure.    If  the 
Assignee,  being  the  sole  Defendant,  redeem  the  Plain- 
tiff, and  he  re-conveys  the  Estate  to  him,  it  is  not  al- 
leged that  the  absence  of  the  Bankrupt  from  the.Snit 
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^an  be  a  prejudice  to  the  Plaintiff.    The  only  question 
is,  whether^  in  case  the  Plaintiff  obtains  a  Decree  of 
Foreclosure  against  the  Assignee  alone,  it  can  preju- 
dice the  Plaintiff  that  the  Bankrupt  was  not  a  Party  to 
the  Suit.     It  is  true,  that  an  Equity  of  Redemption  is 
an  Interest  in  Real  Estate ;  and  it  may  be  well  to  con- 
sider the  general  Question,  whether  the  Bankrupt  before 
the  Bargain  and  Sale  is  a  necessary  Party  to  every  Suit 
in  which  the  Plaintiff  asserts  a  Claim  upon  the  Bank- 
rupt's Real  Estate  against  the  Assignees.    It  must  be 
admitted  that  the  Real  Estate  of  the  Bankrupt  is  not 
formerly  taken  out  of  him  until  a  Bargain  and  Sale  is 
executed ;  but  the  effect  of  the  Bankrupt  Laws  is  im- 
mediately to  vest  the  Real   Estate   of  the   Bankrupt 
potentially,  though  not  foi-mcdly,  in  the  Assignees.  They 
can  call  for  the  formed  Transfer  at  their  pleasure,  and 
the  Real  Estate  of  the  Bankrupt  is  as  much  bound  by 
the  Contracts  of  the  Assignees  before  the  Bargain  and 
Sale,  as  it  is  afterwards.     Before  the  Bargain  and  Sale, 
therefore,  all  beneficial  Interest  is  out  of  the  Bankrupt, 
and  he  differs  from  every  other  Person  who  in  form 
retains  a  legal  Estate ;  that  he  has  no  power  of  affecting 
.  that  Estate ;  and  that  it  passes  from  him,  not  by  his  own 
act,    but  by  the  act  of  others,    and  without  his  will. 
Having  thus  neither  interest  nor  power  in  the  subject  of 
the  Suit,   which  requires  to  be  bound  by  the  Decree 
of  the  Court,  it  is  difficult  to  conceive  any  principle 
apon  which  he  can  be  considered  as  a  necessary  Party. 
If  it  be  said  there  is  a  possibility  that  the  Bankrupt  may 
hereafter  acquire  the  Property  of  his  Real  Estate,  un- 
converted, by  payment  of  205.  in  the  pound  to  his  Cre- 
ditors^   th^  answer  is,  that  such  a  mere  possibility  is 
not  an  Interest ;  and  that  in  the  mean  time  his  Estate 
is  (ully  represented  by  his  Assignees,  and  is  bound  by 
their  Acts  alone  out  of  Court,  and  must  be  equally  bound 
by.  their  presence  alone  in  Courts     That  a  Bankrupt 
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should  be  joined  as  a  Party,  Defendant  to  ereiy  BiH 
filed  before  a  Bargain  and  Sale  respecting  his  Real 
Estate,  would  be  equally  vexatious  and  oppressive  to 
the  PlaintiflT  and  to  the  Bankrupt ;  to  the  Plaintiff,  be- 
cause the  Expenses  of  the  Suit  would  be  increased  by 
the  presence  of  a  party  who  could  not  pay  him  costs, 
and  to  the  Bankrupt,  because  he  would  have  no  means 
of  defence,  and  no  interest  to  defend.  If,  however,  it 
could  be  generally  necessary,  that  in  a  questicm  re- 
specting his  Real  Estate  the  Bankrupt  should  be  a  Paity 
before  the  Bargain  and  Sale^  it  would  not  follow  that  he 
must  be  a  Party  to  a  Bill  of  Foreclosure.  After  a  Moitr 
gage  in  Fee  no  Estate  is  in  form  left  in  the  Bankrupt 
The  Equity  of  Redemption  is  not  an  Estate,  but  an  Inte- 
rest, and  may  well  be  considered  as  substantially  vested 
in  the  Assignees  before  a  Bargain  and  Sale.  Whatever, 
therefore,  might  be  the  case  with  respect  to  Real  Estate, 
generally,  it  would  be  difficult  to  estabUsh  that  it  is  neces- 
sary to  give  the  Assignees  a  Title  to  redeem  against  the 
Mortgagee,  that  there  should  be  a  Bargain  and  Sale  of 
the  Equity  of  Redemption ;  and  still  more  difficult  to 
estabUsh,  that  if  the  Estate  were  not  worth  redemption 
there  should  be  a  Bargain  and  Sale  in  order  to  give 
force  to  a  decree  of  Foreclosure  against  the  Assignees, 
or  to  a  release  firom  them  of  the  Equity  of  Redemption. 


Upon  the  whole^  my  Opinion  is,  that  although  there 
be  no  Bargain  and  Sale,  a  Decree  of  Foreclosure  against 
the  Assignees  alone  can  never  be  impeached  by  the 
Bankrupt ;  and  further,  that  although  there  be  no  Bar- 
gain and  Sale,  the  Bankrupt  can  never  impeach  a  Re- 
lease of  the  Equity  of  Redemption,  if  the  Assignees,  in 
order  to  save  the  expense  of  a  Suit  for  Foreclosure, 
should  think  fit  to  execute  such  a  Release.  It  is  said, 
that  if  the  general  point  be  against  the  Plaintiff,  there 
are  specialties  which  render  it  necessary  here,  thai  the 
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Bankrapt  should  be  a  Party.  That  the  Bill  charges  a 
Fraud  committed  upon  the  Plaintiff  by  the  Bankrupt, 
and  that  an  Agent  in  a  Fraud  may  be  made  a  Party 
though  he  has  no  Interest  It  is  observable,  however, 
that  in  the  alleged  Fraud  the  Bankrupt  must  have  been 
the  Principal,  and  not  the  Agent,  In  fact,  however,  the 
Bill  is  not  framed  with  any  such  view,  and  does  not 
charge  the  Bankrupt  with  any  intention  of  Fraud  in  the 
matter  comjdained  of.  It  is  next  said,  the  Bill  charges 
that  Deeds  and  Muniments  are  in  possession  of  the 
Bankrupt,  and  prays  a  deUvery  of  them,  and  that  for 
this  purpose  he  is  a  necessary  Party.  The  Bill,  indeed, 
charges  generally,  that  the  Confederates  have  in  their 
power  Deeds  and  Papers;  but  this  cannot  be  under- 
stood as  making  a  Charge  against  the  Bankrupt  spe- 
cially, and  is  rather  to  be  referred  to  a  possession  of  the 
Confederates,  according  to  their  Rights  and  Interests^ 
The  Demurrer,  therefore,  must  be  allowed^ 
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Ex  parte  ANNE   PEPLOE   WARD,  Widow  ;  in  re 
THOMAS  PEPLOE  WARD,  an  Infant. 

On  a  Petition  for  a  Reference  to  the  Master,  to  ascer- 
tain whether  Thomas  Peploe  Ward  was  an  Infant,  and  a 
Trustee  vnthin  the  meaning  of  the  7th  of  Anne  c.  ig,  the 
Hsual  Reference  was  made,  and  in  pursuance  of  the  same 
the  Master  stated  by  his  Report,  ''  He  had  been  at- 
tended by  the  Solicitor  for  the  said  Petitioner,  and  for 
the  said  Thomas  Peploe  Ward,  the  Infant ;  and  the  said 
Petitioner  had  laid  a  state  of  Facts  before  him,  sup- 
ported by  the  Affidavit  of  Charles  Barrett,  Gentleman, 
sworn  the  2gth  day  of  November  i8ig,  and  the  Affida- 
vit of  Francis  Edge  Barker,  Gentleman,,  sworn  the.  i^th 
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survive  W.  C.^  day  of  December  1819.  He  had  proceeded  on  the  sail 
and  subject  to  a  Reference,  and  found,  that  by  Indentures  of  Lease  and 
Term  of  99  Release,  bearing  Date  the  2d  &  3d  days  of  January  1 765, 
Shears,  granted  ^^  Release  being  of  five  Parts,  and  expressed  to  be  made 
R.  C  l^T^tt  *>®^^^  WaUam  Clowes,  and  ElizaUth  his  Wife,  of  the 
fbreeeurmgike  ^^  P^^^  *^^^  Peploe  Birch,  and  Ann  hi&  Wife  (which 
Rent'ckarge^  said  Ann  is  therein  mentioned  to  be  the  only  Child  and 
with  a  Proviso^  Heir  Apparent  of  the  said  WiUiam  Clowes  and  Elizabeih 
making  void  the  his  Wife)  of  the  second  part ;  William  Shaw,  iher&n  de- 
Term  on  Pm/-  scribed,  of  the  third  part ;  John  Bradshaw,  and  the  Rer. 

.  .      Richard  Clowes,  therein  respectively  described,  of  the 

JnnmtVt  and       ^       .  ,    ^  «     ,        \    -m        »  ^» 

suMect  also  to     ^^^™^  P^^  >   ^^  James  Bay  ley  and  hdward  Clowes, 

a  Proviso^  that   therein  also  described,  of  the  fifth  part;  and  by  a  com- 

tf  W.  C.  should  mon  Recovery,  duly  suffered  in  pursuance  thereof,  at  the 

survive  £•  €•     J^nt  Assizes  holden  for  the  County  of  Lancaster,  in  the 

andmarry  agmn,  y^^  ^  yg^^  jj^^rg  Messuages,  Lands,  Tenements  and  He- 

j     ^KWJir  i^jji^ujgutg  ^gpg  conveyed,  limited  and  assured.  To  the 
an  Annuity  of  r  %  -  ^  x>iiti» 

100/.  out  of  the  ^^^  ^^^  behoof  of  them  the  said  James  Bayley  and  Ed- 
Premises  to  the  word  Clotoes,  and  their  Heirs,  Upon  the  Trusts,  and  to  and 
use  of  the  Person  for  the  several  Uses,  Intents  and  Purposes  therein  before 
he  should  marry,  mentioned  and  declared ;  that  is  to  say.  To  the  Use  and 
E.C.  died,  as  dia  behoof  of  the  said  William  Cloioes,  for  his  natural  Life, 
W.  C.  without  without  Impeachment  of  Waste ;  Remamder  to  the  use 
P**^  ^ Hdd  ^^^  behocf  of  the  said  Ann  Peploe  Birch,  her  Heirs  and 
on  Petition  vn-  -^^igns,  for  ever,  subject  to  an  Annuity,  Rent^arge,  or 
der  the  ^  Anne,  Annual  Sum  of  400/.,  thereby  given  to  the  said  l^ixor 
c.  19,  that  the  beth  Clowes,  for  her  natural  Life,  if  she  should  survive 
iegal  Estate  the  said  William  Clowes,  her  Husband,  and  to  the  powers 
descended  on  the  and  remedies  for  the  recovery  thereof;  and  also  sub- 
^/  .  .  •'  ject  to  a  Term  of  ninety-nine  years  thereby  granted  to 
Trustee  who  as  ^^  ®^^^  *^^^  Bradshaw  and  Richard  Clowes,  in  Trust  for 
a  Trustee  within  ^^  better  securing  the  payment  of  the  said  Annuity  of 
the  Act,  was  4^0  L,  and  to  the  powers  and  remedies  therein  men- 
directed  to  tioned  foir  the  recovery  thereof,  with  a  Proviso  for 
convey.  making  void  the  said  Term  of  ninety-nine  years,  on  full 
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payment  to  the  said  Elizabeth  Clowes,  her  Esecutors, 
Administrators  and  Assigns,  of  the  said  Annuity  of 
400/.  and  all  Arrears  thereof;  and  all  Costs,  Charges/  Expartt 
and  Expenses  relating  thereto;  and  which  Annuity  WlRD,Wid«r, 
hathv since  ceased  by  her  Death;  and  also  subject  to  a  _  in&nL 
Proviso,  enabling  the  said  William  Clowes,  if  he  should 
survive  the  said  Elizabeth  his  Wife,  and  be  minded  to 
marry  again,  by  Deed  or  Will  to  grant  and  appoint  any 
annual  Sum,  or  yearly  Rent-charge,  not  exceeding  100/. 
to  be  raised  out  of  all  or  any  part  of  the  said  Premises, 
.unto  or  to  the  use  of  any  Woman  />r  Women,  whom, 
after  the  decease  of  the  said  Elizabeth  his  Wife,  he 
should  marry,  for  the  life  or  lives  of  such  Wife  or 
Wives  only,  for  her  or  their  Jointure  or  Jointures,  and 
in  lieu  and  bar  of  her  and  their  Dower  or  Dowers,  but 
which  Power  was  never  executed ;  and  he  found,  That 
the  said  William  Clowes  and  Elizabeth  his  Wife,  have 
.both  long  since^  departed  this  life :  And  that  by  an  In- 
denture, bearing  date  on  or  about  the  30th  day  of  June, 
1796,  and  expressed  to  be  made  between  the  said  John 
Peploe  BircA,  and  Ann  his  Wife,  of  the  one  part,  and  the 
Rev.  James  Bayley,  Clerk,  and  John  Sedgwick,  of  the 
other  part;  and  by  a  Fine  therein  covenanted  to  be  levied, 
and  levied .  accordingly,  the  said  Messuages,  Lands, 
-Tenements  and  Hereditaments  were  limited  and  assured 
to  the  use  and  behoof  of  such  Person  or  Persons,  for 
such  Estate  and  Estates,  and  in  such  Parts,  Shares  and 
Proportions,  maimer  and  form,  and  with,  under  and 
subject  to  such  Chief  Rents,  or  other  Rents,  Provisoes, 
Restrictions,  and  Agreements,  as  they  the  said  John 
Peploe  Birch,  and  iiimhis  Wife,  during  their  joint  Lives, 
or  the  Survivor  of  them,  by  any  his  her  or  their  Deed 
or  Deeds  in  writing,  with  or  without  power  of  Revoca- 
tion,  .to  be  by  them,  or  the  Survivor  of  them,  signed, 
sealed,  ^nd  deUvered,  in  the  presence  of,  and  to  be  at- 
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1831.  tested  by,  two  or  more  credible  Witnesses,  should  de- 

clare,  direct,  limit  or  appoint  the  same,  with  Remainder 

£x  parte       ^  ^^  ^g^  ^  j  behoof  of  the  said  Am  Pephe  Birch,  her 

^^Ih      •^^  Heirs  and  Assigns,  for  ever,  and  to  or  for  no  other  use, 

WaAd  Inftnt   ^^^^^  ^^  purpose  whatsoever. — ^That  by  Indentures  of 

Lease  and  Release,  bearing  date  respectively  the  30th 
and  31st  days  of  July  1800,  the  Release  being  of  five 
parts,  and  expressed  to  be  made  between  the  said  John 
Peploe  Birch,   and  Ann  his  Wife,  of  the   first  part; 
Richard  Clowes,  of  the  second  part ;  George  Lomas,  and 
John  Bidgway,  therein  respectively  described  of  the 
third  part ;  John  Pilkington,  and  William  Cross,  therein 
also  described,  of  the  fourth  part ;  and  the  said  John 
Sedgwick,  therein  also  named,  of  the  fifth  part ;  and  by 
a  common  Recovery  suffered  in  pursuance  thereof  at 
the  Assizes  holden  for  the   County  of  Lancaster,  in 
August  1800,  the  same  Tenements  and  Hereditaments 
were  limited  and  assured  to  the  use  and  behoof  of  such 
Person  or  Persons,  for  such  Estate  and  Estates,  and  in 
duch  Parts,  Shares  and  Proportions,  manner  and  form 
and  with,  under  and  subject  to  such  Chief,  Quit  abd 
Other  Rents,  Restrictions  and  Agreements,  as  the  said 
John  Peploe  Birch,  and  Ann  his  Wife,  during  their  joint 
Lives,  ot  the  Survivor  of  them,  by  any  his,  her  or  thc& 
Deed  or  Deeds  in  Writing,  with  or  without  power  of 
Revocation,  to  be  by  them,  or  the  Survivor  of  them, 
dgned,  sealed  and  delivered,  in  the  presence  of,  and  at- 
tested by,  two  or  more  credible  Witnesses,  should  de- 
clare, direct,  limit  or  appoint  the  same,  with  Remainder 
to  the  use  of  the  said  Ann  Peploe  Birch,  her  Heirs  and 
Assigns,  for  ever : — ^That  the  said  John  Peploe  Birch  did 
some  time  since  depart  this  life,  leaving  the  said  Peti- 
tioner, Ann  Peploe  Birch,  his  Widow,  him  surviving, 
who  some  time  since  entered  into  a  contract  with  Doro* 
thy  Clowes,  Widow,  for  the  sale  to  her  of  a  Messuage  or 
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Tenement  and  Hereditaments,  part  of  the  said  Estates  i6«i. 

emnprised  in  the  above-stated  Indentures ;  and  upon  in-     *        "* 

wstigating  the  Title  of  the  Petitioner,  Ann  Peploe  Birch  „,  ^  ^'[f* 

^     X     -x  ..  .  .1   X  xi.     1      1  17  /x     r      J  Waed,  Widow, 

uieieto,  it  was  discovered  that  the  legal  bstate  of  and  . 

in  the  Tenements  and  Hereditaments  comprised  in  the  yfj^^jy  InfiQit. 
Indentures  of  Lease  and  Release  of  the  2d  and  3d  days 
of  January  1765,  and  the  Recovery  suffered  in  pur- 
suance thereof,  was  thereby  vested  in  the  same  Jame$ 
Bayley  and  Edward  Clatoes,  and  that  no  Re-conveyance 
thereof  had  ever  been  executed  :— That  the  said  Edward 
Clowes  departed  this  life  some  time  ago,  leaving  the  said 
James  Bayley  him  surviving,  and  that  the  said  James 
Bayley  also  departed  this  life  some  time  ago,  without 
having  by  his  Will,  or  otherwise,  made  any  disposition 
0f  such  Estates  as  were  vested  in  him  as  a  Trustee ;  and 
tibe  said  James  Bayley  having  died  without  Issue,  the 
iaid  Thomas  Peploe  Ward,  who  was  an  Infant  of  the 
1^  of  five  years,  or  thereabouts,  became  his  Heir  at 
Law,  the  said  Thomas  Peploe  Ward  being  the  eldest 
Son  of  the  Rev.  Thomas  Ward,  late  of  Shotwickf 
CSerk,  who  departed  this  life  on  or  about  the  3d  day 
of  March  1818,  and  which  said  Thomas  Ward  was 
the  eldest  Son  and  Heir  at  Law  of  the  Rev.  Thomas 
Ward,  deceased,  and  Jnn  his  Wife,  and  which  said  Ann 
Ward  was  formerly  Ann  Bayley,  Spinster,  and  was  the 
oidy  Child  and  Heir  at  Law  of  Samuel  Bayley,  who 
died  several  years  ago,  and  which  said  Samuel  Bayley 
was  the  eldest  Brother  of  the  said  James  Bayley,  ike 
surviving  Trustee  named  in  the  said  Indentures  of  the 
sd  and  3d  days  of  January  1 765,  as  by  the  Pedigree 
annexed  to  the  said  Report  would  appear;  and  that 
nnder  the  circumstances  aforesaid  the  said  Ann  Peploe 
Birch  submitted  that  the  said  Thomas  Peploe  Ward  was 
an  Infant  Trustee,  within  the  meaning  of  the  Statute  in 
that  case  made  and  provided^  of  all  the  Estates  com- 
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iSsi.         prised  in  the  said  Indentures  of  January  1 765 ;  and  that 

'  the  said  Petitioner,  Arm  Peptoe  Birch,  was  desirous  that 

Ex  parte        ^^  ^^  Infent  should  convey  the  legal  Estate,  not  only 

.'  'in  the  said  Messuage,  Tenements  and  Hereditaments  so 

Ward  In&nt   ^^^^^^  ^  ^  purchased  by  the  said  Dorothy  Clowes 

as  aforesaid,  to  her,  or  to  a  Trustee  for  her,  but  also  that 
the  legal  Estate  in  the  rest  of  the  Tenements  and  Here- 
ditaments  comprised  in  the  said  Indenture  of  the  2d  and 
3d  January  1 765,  should  be  conveyed  to  Charles  Barrett 
of  Manchester,  Gentleman,  as  a  Trustee  for  the  said  Pe- 
titioner Arm  Pephe  Birch.  He  had  considered  of  the 
said  state  of  Facts,  and  the  Evidence  in  support  thereof, 
and  was  of  opinion.  That  the  Uses  rais^  by  the  Deed  of 
the  3d  day  of  January  1 765,  expired  with  the  Annuities 
for  payment  of  which  they  were  raised ;  and  that  no  legal 
Estate  decended  to^  the  said  Thomas  Peploe  Ward,  the 
Infant;  and  therefore  he  is  not  an  Infant  Trustee  within 
the  intent  and  meaning  of  the  Act  of  Parliament  of  the 
7th  of  Queen  Anne/* 

To  this  Report  an  .Exception  was  taken,  and  the  same 
came  on  to  be  argued. 

I  was  not  present  at  the  Argument.  No  Judgment 
was  delivered,  but  an  Order,  during  the  Holidays,  was 
sent  to  the  Registrar  on  the  15th  Feb.  1821,  by  which 
the  Exception  was  allowed ;  and  it  was  declared  that 
Thomas  Peploe  Ward,  the  Infant,  was  a  Trustee  within 
the  Act,  and  that  he  should  convey. 
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WILLIAM  BUSHBY  v.  JAMES  MUNDAY,        aoth&aSthFeb. 
JEREMIAH  CLOVES  and  C.  W.  CRACROFT.    5th  &  8th  Mar! 

J.  HE  Bill  was  filed  to  set  aside  a  Bond  for  5,000/.  and  "- 

Interest  given  by  the  PlaintiflT,  to  Munday,  as  a  Trustee      ^^^^^ctian 
for  Cracrofi,  in  part  satisfaction  of  a  Sum  won  at  Play  fL   •   '        *" 
by  Cracrqfi,  of  the  Plaintiff,  which  Bond  Cloves  had  ^es  to  rtstram 
purchased  of  Munday  for  4,000  /.     Injunctions  nist  had  Proceedingt  m 
been  obtained  against  Cloves  and  Munday,  and  a  Motion  the  Court  cf 
was  now  made  (without  prejudice  to  the  exceptions  taken  Session  in 
and  allowed  to  the  Answer  of  the  Defendant  Munday),  Scotland, 
that  the  injunctions  already  granted  might  be  extended 
to  stay  any  proceedings  by  or  on  behalf  of  Cloves  or 
Munday,  in  the  Court  of  Session,   or   otherwise,  in 
Scotland,  against  the  Plaintiff  or  his  Estate,  upon  or  by 
virtue  of  the  Bond  in  question  in  this  cause ;  and  notice 
was  given  that  the  Answer  of  Munday  (though  excepted 
to)  and  the  Answers  of  Cloves  and  Cracrqfi  would  be 
read  upon  the  Motion. 

Mr.  Bell  and  Mr.  Duckworth,  in  Support  of  the 
Motion: — 
Cloves  is  proceeding  in  his  own  name,  in  Scotland, 
upon  the  Bond  assigned  to  him ;  he  will  have  an  advan- 
tage in  the  Suit  there  which  he  would  not  have  here. 
Here  he  took  the  Assignment  of  the  Bond  subject  to 
all  the  Equities  which  the  original  Obligee. was  subject 
to,  and  the  Answers  of  Cracrofi  and  Munday  'might  be 
used  as  evidence ;  no  such  advantage  could  be  had  in 
Scotland ;  there,  those  Answers  could  not  be  read  as 
Evidence ;  nor  is  there,  that  we  are  aware,  any  mode 
ia  Scotland  of  eliciting  a  discovery  similar  to  a  Bill  of 
Discovery  in  this  Court. 
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Mr.  Hart,  Mr.  Heald,  and  Mr,  James,  contra : — 
The  Scotch  Courts  had  jurisdiction  of  the  Suit  first, 
and  the  jurisdictioii  of  the  Court  of  Session,  yflnch  hath 
both  Ic^  and  equitable  Powers^  is  suflicientty  ample  to 
compel  every  necessary  discovery.  The  Plaintiff  is  a 
Scotchman,  and  has'  Real  Estates  in  Scotland;  the  pro- 
ceeding there  was  proper,  more  especially  as  Bushbjf 
was  abroad,  and  out  of  the  jurisdiction,  and  no  effectual 
Proceedings  could  be  had  in  the  English  Courts*  Can 
(Us  Court  stop  Proceedings  in  Scotland! 

Vice-Chancellor : — I  think  it  may.  Let  this  Motion 
stand  until  the  next  Seal,  and  let  Inquiries  in  the  mean 
time  be  made  of  the  Scotch  Lawyers,  wheflier  the  Court 
of  Session  admits  Answers  to  u  Bill  of  DisooTery  in  thitf 
Cbiifft,  to  be  read  there  as  Evidence,  and  if  not,  whether 
they  hare  the  means,  in  the  Action  now  pending  ther^ 
of  compelling  a  Discovery. 

Hie  Motion  came  tm  again  this  day,  and  an  opinion 
of  Mr.  Cranstoun  was  read  by  Mr.  Bell  (a). 


(a)  The  Case  submitted  to 
Mr.  Cranstoun^  and  his  Opi- 
nioDy  were  as  follow : 

CASE. 

William  Bushbtf  v.  James  Aftm- 
day,  Jeremiak  Cloves^  and 
a  IF.  Cracroft. 

In  May  iSso  the  Defendant 
CUnoes  raised  and  executed  a 
Summons  before  the  Court  of 
Session  against  the  Plaintiff 
(who  isProprietor  of  a  Landed 
Batata  in  SMbmi)^  founded 


upon  a  personal  Bond,  in  the 
English  form,dated  36th  April 
18 19,  granted  by  the  Plaintiff 
to  the  Defendant  Mtmdty,  and 
assigned  by  him  to  the  De* 
fendant  Cloves,  for  the  peaal 
sum  of  1 0,000 /L,  conditkoed 
for  the  payment  of  5,oooL 
with  Interest^  at  the  rale  cf 
5  per  cent,  per  annum,  on  the 
15th  April  1830;  and  the  Sum- 
mons concludes  for  payment 
of  the  said  Sum  and  Interttt 


InUMllMi  nvatf  dso  raisetfaiid 
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Mandy  a  Party  in  the  Cause  may  be  examined, 
$  is  an  objection  to  that  course  if  the  party  who 


against  Mr.  Bushby ; 
\  days  had  to  run  in 
106  of  Mr.  Bu8hby*s 
iDg  in  Scotland^  the 
BS  act  called  in  Court 
Qnhtrlast 

miiiSBushb^^  15  Joly 
m1  a  BUI  in  the  Court 
ery  in  Eng/lamf  against 
imUMundii^filaoeif 
Toft^  stating)  among 
ig9»  that  on  15th  Feb. 
\  Plaintiff  had  lost  at 
the  Defendant  Cra^ 
sum  of  9,719/.;  that 
kpnl.iSlp,  the  Plain* 
B  request  of  said  Cra* 
icnted  a  Bond,  in  the 
pnDi  in  favour  of  the 
it  Muttdayf  in  the  pe- 
10,000/.  cQnditioned 
ayment  of  5,000/.  on 
il  1830;  that  5,000/. 
I  by  Munday  to  the 
upon  his  executing 
I;  botthatthb5,ooo/. 
proper  Money  of  the 
it  Cracrqfif  who  fur- 
t  to  the  Defendant 
ta.be  given  by  him  to 
itifl^  upon  the  execu* 
^  Bendy  in  order  to 
the  Thuisaction  iha 
oe  of  an  aetnal  Ima 
I  Defendant  Mtrndny 
Plaintiffs    thai  this 


diately,  on  its  being  received 
by  the  Plaintiff,  handed  over 
by  him  to  the  Defendant  Cra^ 
ctofty  in  part  of  the  said  9,7i9/< 
lost  at  Play  as  above  men* 
tioned;  that  immediately  after- 
wards the  Defendants,  Cra" 
cTofi  and  Munday  went  with 
the  Plaintiff's  said  Bond  to  one 
Jonah  Ta)f/t}r,who  had  engaged 
to  find  a  Purchaser  for  it ;  but 
that  after  some  Consideration, 
an  Objection  was  taken,  be* 
cause  the  Bond  did  not  bear 
Interest,  and  in  consequence 
thereof  the  Defendant  JItfiu/ayi 
on  25th  April  1819,  applied  to 
the  Plaintiff  to  give  him  a 
meeting,  which  accordingly 
took  place  on  the  following 
day>  when  Munday  requested 
the  Plaintiff  to  give  him  an^ 
other  Bond  for  5,000  /.  bearing 
Interest  at  5  per  cent,  instead 
of  the.  former  one,  upon  his 
giving  up  thejformer  one,  and 
paying  the  Expense  of  the  new 
Bond,  and  the  year's  Intereit 
upon  the  5,000/.;  that  this  was 
accordingly  done  by  the  Plain- 
tiff, the  new  Bond  being  for 
payment  of  5|000  L  and  Inte« 
rest  on  said  15th  April  i8eo^ 
and  dated  26th  Apnl  1819^ 
That  on  the  day  after  theexe^ 
ention  of  this  new  Bend  the 
Defendant  JilMidifly  eixecnted 
ittiAsrignmmt  ^heraH^to  tb^ 
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examines  is   to   stand  or  fall  by  such  Examination, 
This  Court  has  a  concurrent  jurisdiction  as  with  the 


Defendant  CUwes,  in  consider- 
ation of  4,000 /•  paid  by  Cloves 
for  the  8ame,and  which  4,000  /. 
the  Defendant  Munday  imme- 
diately paid  over  to  the  De« 
fendant  Cracrqftf  for  whom  he 
was  merely  a  Trustee  in  the 
whole  of  this  Transaction.  And 
the  Bill  therefore  prayed,  that 
all  the  said  three  Defendants 
might  fully  answer  upon  Oath 
the  several  Interrogatories 
therein  contained;  and  that 
the  said  Bond  of  26th  April 
1819  might  be  declared  null 
and  void;  and  that  the  said 
Defendants  Munc/oyand  Chves 
might  be  decreed  to  deliver  the 
same  up  to  be  cancelled,  and 
that  in  the  mean  time  they 
might  be  restrained  by  Injunc- 
tion from  prosecuting  any  Pro- 
ceedings upon  the  said  Bond, 
either  in  Scotland  or  in  Eng^ 
land.  After  the  filing  of  the 
above  Bill,  Injunctions,  for 
want  of  Answer,  were  issued 
against  theDefendantslftme/ay 
and  Cloves  respectively,  to  re- 
strain them  from  any  Proceed- 
ings at  Law  in  England  hgtinst 
the  Plaintiff  upon  the  Bond  in 
question,  and  these  Injunctions 
are  still  in  force.  The  several 
D^endants  have  lately  put  in 
their  Answer  upon  Oath  to  this 
Bill;  but  the  Defendant  itftifi* 
dfl^f^sAnswer  has  been  foundia* 


sufficieut,  and  he  must  therefore 
put  in  a  further  Answertheretov 
The  Defendant  Cloves  having 
brought  the  Action  raised  by 
him  before  the  Court  of  Ses- 
sion against  the  Plaintiff  into 
Court,  the  following  Defences 
were,  on  the  11th  December 
1820,  given  in  for  the  letter; 
viz.  *^  llie  Bond  sued  for  was 
granted  for  Money  won  at  Play, 
and  no  Action  therefore  lies  for 
the  same;  and  besides,  its  va- 
lidity is  now  the  subject  of  a 
Bill  pending  in  Chancery  in 
a  Suit  between  the  Parties.* 
And  the  Lord  Ordinary^  npoo 
hearing  the  Counsel  for  the 
Parties  of  this  date,  appointed 
Mr.  Bushhy  to  give  in  a  Con- 
descendence of  the  Facts  he 
alleged  and  offered  to  prove  in 
support  of  his  Defence  This 
Order  having  been  perempto- 
rily renewed,  was  lately  com- 
plied with  ;  and  Cloves  has  not 
yet  had  time  to  give  in  An-' 
swers  to  the  Condescendence. 
The  Plaintiff  Bushby^  on  the 
30th  February  i8ai,  made  a 
Motion  before  the  Vice^Ckimr 
cellor^  praying  that  the  -  In* 
junctions  already*  issoed  is 
above  mentioned  might  be  ex- 
tended' to  stay  any  Procesdoigt 
by  or  on  bdudf  of  the  Defend- 
ants  Cbvw&JKfoiii%,  or  either 
9t  them^  iu  the  Coart  of  See* 
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Court  of  Session^  to  order 
and  this  Court  will  order  a 

tiion  or  otherwise,  in  Scotlandy 
against  the  Plaintiff  or  his 
Estate,  upon  or  by  virtue  of 
the  Bond  in  question.  And 
this  Motion,  after  some  Argu- 
ment, was  ordered  to  stand 
over  until  the  8th  March  next, 
for  the  purpose  of  enabling  the 
Parties  to  obtain,  in  the  mean 
time,  correct  information  as  to 
the  practice  of  the  Courtof  Ses- 
sion in  regard  to  certain  Points 

,  upon  which  it  appeared  desir- 
able that  his  Honor  the  Vice- 
Chancellor  should  beraorefuUjr 
informed.  It  is  proper  to  state, 
that  according  to  the  Law  of 
England  any  Action  upon  the 
Bond  in  question  must  be  in  the 
name  of  Munday^  the  Person  to 
whom  it  was  granted,  and  not 
in  the  name  of  Cloves  ^to  whom 
it  has  been  asisigned  ^  and  upon 
the  Trial  of  any  such  Action 
against  Mr.  Bushby^  it  would 
be  competent  to  him  to  read 
the  Answers  of'the  Defendant 
Munday  to  the  Bill  thus  filed  in 

^  Chancery,  one  object  of  which 
is  to  obtain  a  full  Discovery 
'upon  Oath  from  the  several 

'Parties.    It  is  understood  that 

the  practice  of  theScotck  Court 

'differs  widely  from  the  Eng' 

li$hf  not  only  by  sustaining  the 

Action  in  the  name  of  Cloves, 

the  Assignee,  In  place  ofMun- 

dm/f  to  whom  the  Bond  was 
Vol.  V, 


Deeds  to  be  delivered  up, 
Deed  to  be  delivered  up,  in 

granted,  but  also  as  to  the  way 
in  which  the  Evidence  of 
Munday  and  Cracroft  can  be 
obtained,  and  the  effect  of  ex- 
amining Cloves  upon  Oath. 

With  a  view  to  the  further 
Proceeding  in  the  Motion 
above  mentioned,  and  for  the 
information  of  the  Court  of 
Chancery,  your  opinion  is  re- 
quested : 

1.  Whether  both  or  either 
of  Munday  and  Cracroft  are 
competent  Witnesses  for  Mr. 
Bushby,  by  the  Law  of  Scot- 
land, in  the  Action  before  the 
Court  of  Session  at  Cloves's 
instance  ? 

9.  If  they  are  competent 
Witnesses,  in  what  manner 
their  Evidence  can  be  obtain- 
ed ;  and  whether,  as  they  do 
not  reside  in  Scotland,  and  of 
consequence  are  not  subject  to 
the  Jurisdiction  of  the  Court 
of  Session,  there  is  any  means 
by  which  they  can  be  com- 
pelled to  give  Evidence  in 
that  Action  ? 

3.  Whether  the  Answers 
upon  Oath  of  Munday  and  Cra- 
croft, or  either  of  these  An- 
swers to  the  aforesaid  Bill  in 
Chancery,  could  be  used  as 
Y 
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a  clear  case,  without  sending  it  to  Law ;  Newman  v. 
Milner  (fi) ;  Jervis  v.  White  (c).  A  Bond  is  an  EngliA 
Security,  and  a  discharge  from  it  Abroad  could  not  be 
pleaded  here ;  as  was  held  in  Smith  v.  Buchanan  (d). 


Evidence  in  the  Action  before 
the  Court  of  Session  ?  And, 

4.  In  what  manner  Claots 
could  be  examined  upon  Oath 
in  that  Action,  which,  it  will 
be  observed,  is  at  his  own  in- 
stance, and  what  would  be  the 
effect  of  such  Examination  ? 

OPINION. 
1.  I  am  of  Opinion  that 
Mtmday  and  Cracrvfl  are  com- 
petent Witnesses  forMr.BiM^- 
byy  by  the  Law  of  Scotland^  in 
the  Action  before  the  Court  of 
Session  at  Cloves'^  instance. 
Thus,  in  the  Case  of  Campbell 
against  PringUy  gth  Feb.  1731, 
the  Oath  of  an  Indorser  was 
sustained  against  an  Indorsee, 
to  prove  that  a  Bill  was  for 
Money  won  at  Play. 

s.  There  is  no  means  by 
which  Munday  and  Cracroft 
can  be  compelled  to  give  Evi- 
dence in  the  Court  of  Session, 
as  they  reside  without  the 
Jurisdiction  of  the  Court.  A 
Commission  will  be  granted 
for  their  examination  in  Eng* 
land;    but    I  do   not   know 

(b)  fl  Ves.  jun.  483. 

(c)  7  Ves.  413. 


whether  an  English  Ma^trate 
would  enforce  their  attendance 
on  that  Commission. 

3.  The  Answers  upon  Oath 
of  Munday  and  Cracroft  to 
a  Bill  in  Chancery  cannot  be 
used  as  Evidence  in  the  Ac- 
tion at  the  insunce  of  Claoet 
against  Bushby  in  the  Court  of 
Session. 

4.  Cloves,  cannot  be  exa- 
mined upon  Oath,  unless  Mr. 
Bushby  refer  the  Cause  to  hit 
Oath.  His  Deposition  in  that 
Case  is  not  held  as  Evidence, 
and  its  truth  or  falsehood  is 
immaterial.  The  reaaoa  is, 
that  Reference  is  a  judicial 
Contract  between  the  Parties 
that  the  Cause  shall  be  so  de- 
cided. But  though  Clooesy  the 
Pursuer,  caneotbe  examined 
upon  Oath,  his  Judicial  De- 
claration may  be  taken,  with 
permission  of  the  Court,  ad 
remandam  veritatem.  I  am  in* 
chned  to  think  that  the  Court 
would  allow  him  to  be  judi- 
cially examined  in  the  Cir- 
cumstances of  the  Case. 

Geo.  Cranstam* 

{d)  1  East,  6. 
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If  an  Action  be  brought  in  a  foreign  Court,  on  an 
English  Security,  this  Court  will,  if  necessary,  stay 
proceedings.  Besides,  the  invalidity  of  this  Bond  arises 
out  of  an  English  Act  of  Parliament,  which  invalidates 
Securities  for  Mcmey  won  at  Play.  In  different  coun- 
tries different  policies  prevail ;  what  the  Law  is  as  to 
Glutting  Securities  in  Scotland  must  be  found  in  that 
Law;  it  may  be  very  different  from  ours:  English 
Courts  are  the  most  proper  Forums  for  the  construction 
of  Er^Ush  Acts  of  Parliament.  Suppose  a  Note  given 
in  respect  of  Goods  smuggled  from  France,  it  would 
be  invalid  here,  but  the  French  Courts  might  adjudge 
it  good ;  and  would  not  this  Court  permit  a  Bill  to  be 
filed  here  to  have  it  delivered  up,  and  to  restrain  pro- 
ceedings in  France?  In  this  Country,  the  Assignee  of 
a  Bond  takes  subject  to  all  the  Equities  as  between 
the  Obligor  and  Obligee ;  in  Scotland^  the  rule  is  not  so 
strict.  Here,  we  may  ask  to  have  the  Bond  delivered 
up ;  in  Scotland  no  such  relief  is  given.  Here,  we  may 
avail  ourselves  of  the  discovery  afforded  by  Munday^B 
and  Cracroffs  Answers,  but  in  the  Suit  in  Scotland  we 
cannot ;  there,  they  are  not  evidence.  They  say,  that 
in  Scotland,  Munday  and  Cracroft  may  be  examined  as 
witnesses;  but  suppose  they  are  not  in  Scotland;  but 
then  it  is  said,  if  they  are  not  within  the  jurisdiction,  a 
Commission  may  be  issued  for  their  Examination :  but 
suppose  they  refuse  to  give  evidence  under  the  Com- 
mission, what  means  are  there  of  compelUng  them  to 
do  so? — None.  This,  therefore,  is  a  Case  which  re- 
quires to  be  tried  in  an  English  Court  of  Justice ;  and 
it  would  be  acting  as  ancillary  to  an  evasion  of  the 
Act  of  Parliament  to  suffer  the  Suit  in  Scotland  to 
proceed.     In  Wharton  v.  May  (e),  the  Decree  directed 
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that  the  Defendant  should  be  restrained  from  entering 
up  any  Judgment,  or  carrying  on  any  Action  in  the 
Court  of  Great  Session  in  Scotland,  on  their  Securities. 

Mr.  Hart,  Mr.  Heald,  and  Mr.  James,  contra:-- 
The  Assignee  of  the  Bond,  Mr.  Cloves,  denies  by  Ins 
Answer  that  he  knew  the  Bond  was  given  in  respect 
of  a  Gaming  Debt.  He  sues  in  Scotland ;  he  had  a  right 
to  do  sOy  because  the  Obligor  is  a  Scotsman,  is  a  Scots 
Proprietor,  and  being  Abroad  is  not  amenable  to  the 
jurisdiction  of  the  English  Courts.  Buskby,  as  a  Scot*- 
man,  and  a  Scots  Proprietor,  is  amenable  to  the  Jurisdic- 
tion of  ihe  Scotch  Courts,  although  resident  Abroad  if); 
and  though  Cloves  might  proceed  against  Bushby  in 
this  Country  (if  he  had  a  Domicile  here),  it  was  more 
natural  that  he  should  proceed  in  Scotland,  as  Bushinft 
only  means  of  payment,  his  Heritable  Estate,  was  ia 
Scotland.  They  say  Munday  and  Cracroft  may  not  be 
examinable  as  Witnesses;  that  they  may  be  Abroad;  and 
that  their  Answers  in  the  Suits  instituted  here  are  not 
Evidence  in  the  Suit  in  Scotland.  It  may  be  admitted 
those  Answers  are  not  Evidence  there ;  but  Mr.  CraM" 
toun,  m  the  opinion  adverted  to  on  the  other  side,  says, 
that  the  Court  of  Session  has  very  ample,  legal  and 
equitable  Powers,  and  may  examine  the  Plaintiff  and 
Defendants  in  the  Action  in  Scotland  as  to  the  transr 
action.  They  may  be  examined  either  in  Court,  or 
under  a  Commission ;  Munday  and  Cracroft,  thereforPi 
may  be  so  examined.  The  Court  of  Session,  it  is  true, 
cannot  compel  Witnesses  resident  beyond  its  Territory 
to  attend  for  Examination ;  bu^  it  is  presumed  that 
English  Courts  would  enforce  the  Scotch  Warrant  in  the 
same   way  as  the  Judge  Ordinary  in  Scotland  would 
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enforce  an  Examination  under  an  English  Commission, 
lliey  have  the  means,  therefore,  of  eliciting  the  whole 
circumstances  of  the  Case.  What  should  we  say  of 
the  Court  of  Session,  if  it  restrained  a  proceeding  here, 
because  a  Witness  was  absent  from  England  ?  It  can- 
not be  doubted  that  Craeroft,  wishing  to  serve  his 
friend  Bmhby,  joins  with  him  in  the  endeavour  to 
vitiate  this  Bond ;  and  no  doubt  they  are  very  anxious 
to  have  the  benefit  of  his  Answer.  Suppose  a  great 
Mercantile  house  in  Scotland  has  acceptances  remitted 
to  it,  and  it  sues  the  Acceptors  in  the  Scotch  Courts, 
could  this  Court  restrain  those  Suits  ?  It  would  be  a 
singular  state  of  international  Law  if  that  were  per- 
mitted. After  a  delay  of  seven  years  in  this  Court,  a 
Party  might  have  the  consolation  of  being  remitted 
back  to  the  Courts  of  Scotland,  as  the  proper  Forum  for 
redress.  Suppose  a  Bond  be  void  in  England,  and  yet 
good  in  Scotland,  what  is  to  prevent  a  proceeding  in 
Scotland?  No  Authority  is  cited  to  the  contrary.  The 
Action  in  Scotland  was  before  the  Bill  was  filed  here, 
and  there  is  no  reason  or  authority  for  intercepting  its 
progress  by  Injunction.  If  in  any  case  it  appears  to 
the  Court  of  Session  that  two  Suits  exist,  one  in 
Scotland  and  one  in  England,  on  the  same  subject,  its 
inquiry  is,  whether  there  was  truly  a  lis  alibi  pendens, 
a  Suit  previously  instituted  in  a  foreign  Court,  compe- 
tent to  try  the  question ;  if  so,  that  Court  dismisses  the 
Scotch  Suit.  According  to  the  information  we  have 
received  from  Scotland,  we  find  that  the  Court  of 
Session  l^as  Jurisdiction  to  order  Deeds  to  be  delivered 
up ;  its  authority  is  most  extensive ;  next  to  the  House 
of  Peers  it  hks  the  most  extensive  Jurisdiction  of  any 
Court  in  the  Kingdom;  it  is  supreme  over  all  Scotland, 
and  unites  all  the  Powers  both  of  a  Court  of  Law  and 
a  Cpurt  of  Equity.    It  can  compel  a  Plaintiff  or  De- 
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fendant  to  produce  every  Document,  under  the  highest 
penalties^  and  to  declare  them  void  and  ineSeetual  if 
not  produced.  It  has  an  absolute  control  over  the 
Litigants  as  to  the  discovery  of  facts;  it  can  compel, 
under  a  penalty,  a  discovery  of  every  fact  relevant  to 
the  Issue  in  the  Cause  before  it.  So,  as  to  Witnesses, 
that  Court  has  all  the  Powers  which  English  Courts 
have,  of  enforcing  their  attendance  within  their  own 
Territory  or  Jurisdiction;  and  if  they  are,  by  the  im- 
proper interference  of  either  of  the  Litigants,  kept  back, 
or  prevented  from  giving  their  attendance,  the  Court 
punishes  the  guilty  party  by  a  fine,  or  forfeiture  of  his 
Suit.  It  is  plain,  therefore,  that  complete  justice  may 
be  done  in  the  Court  of  Session  in  Scotland,  in  the  Suit 
instituted  there  prior  tx>  that  instituted  here,  and  being 
first  in  possession  of  the  subj  act  matter  of  the  Suit,  and 
a  lien  being  by  such  Suit  obtained  on  BusUnf's  Scotch 
Estate,  it  would  be  a  violation  of  the  principles  of 
international  Law  to  stay  the  Suit  there  by  the  Injunc- 
tion of  this  Court ;  and  it  may  be  doubted  whether  the 
Court  of  Session  would  consider  itself  bound  by  the 
Injunction  of  this  Court. 


The  Vics-Chancellor: — 
The  Defendant  Cloves  having  raised  an  Action  in  the 
Court  of  Session  in  Stotland  against  Mr.  Bushby,  in 
order  to  enforce  the  payment  of  this  Bond  out  of  an 
Estate  in  that  Country^  the  present  Suit  is  instituted  by 
Mr.  Bushby,  in  this  Court,  against  LIr.  Cloves,  Mr.  Munday 
and  Mr.  Cracrqfi,  for  the  purpose  of  having  this  Bond 
delivered  up  to  be  cancelled.  And  the  questicm  befive 
me  is,  whether  this  Court  shall  permit  the  Defendant 
Cloves,  pending  the  proceedings  here,  to  prosecute  this 
Suit  in  Scotland.  Over  the  Court  of  Session  in  Scotland 
this  Court  has  not,  nor  can  pretend  to  have,  any  Aatho- 
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rity  whatsoever.  The  Court  of  Session  is  an  indepen- 
dent Court,  which  happens  to  have  a  jurisdiction  upon 
the  matter  of  the  Suit,  from  the  circumstance  that 
Mr.  JBushby  has  an  Estate  in  Scotland ;  and  the  question 
in  this  Court  is  the  same,  and  must  depend  upon  the 
sameprinciplesy  as  if  the  foreign  Court  thus  exercising  its 
independent  jurisdiction  were  sittings  not  at  Edinburgh, 
but  at  Paris,  or  Vienna.  Where  Parties  Defendants 
are  resident  in  England,  and  brought  by  subpoena  here, 
this  Court  has  full  Authority  to  act  upon  them  per- 
sonally with  respect  to  the  subject  of  the  Suit,  as  the 
ends  of  justice  require;  and  with  that  view,  to  order 
them  to  take,  or  to  omit  to  take,  any  steps  and  pro- 
ceedings in  any  other  Court  of  Justice,  whether  in  this 
Country,  or  in  a  foreign  Country.  If  a  Defendant  who 
is  ordered  by  this  Court  to  discontinue  a  proceeding 
which  he  has  commenced  against  the  Plaintiff,  in  some 
other  Court  of  Justice,  either  in  this  Country  or  Abroad, 
thinks  fit  to  disobey  that  order,  and  to  prosecute  such 
proceeding,  this  Court  does  not  pretend  to  any  inter- 
ference with  the  other  Court ;  it  acts  upon  the  Defen- 
dant by  punishment  for  his  contempt  in  his  disobedience 
to  the  Order  of  the  Court ;  and  if  he  continue  contu- 
macious, and  ultimately  obtain  a  Judgment  in  the  other 
Court,  it  will  protect  the  Plaintiff  here  against  the  con- 
sequences of  that  Judgment;  and  this  Authority  is 
ordinarily  found  fully  adequate  to  the  purposes  of 
Justice.  In  this  view  of  the  case,  the  only  present  con- 
sideration is,  whether  the  ends  of  Justice  do  require  that 
pending  the  proceedings  here  it  should  not  be  permitted 
to  the  Defendant  Cloves  to  prosecute  the  Action  in 
Scotland,  The  Action  in  Scotland,  and  the  Suit  here, 
both  involve  precisely  the  same  question, — whether  by 
the  Law  of  England  the  Defendant  Cloves  has  a  right 
to  recover  upon  the  Bond  in  question  ?    The  ultimate 
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consequence  of  the  two  proceedings  is  not  however 
necessarily  the  same.  The  Plaintiff  Mr.  Bushby  may 
succeed  in  his  defence  in  Scotland,  and  still  be  exposed 
to  fiitureproceedings  upon  the  Bond.  But  if  Mr.  Bushby 
establish  his  case  here,  the  Bond  itself  will  be  deliyered 
up  to  be  cancelled,  and  he  will  be  absolutely  relieyed 
from  all  future  proceedings.  It  must  be  admitted,  that 
this  Court  is  a  more  convenient  Jurisdiction  for  deter- 
mining the  question,  whether  the  Defendant  Cloves  has 
by  the  Law  of  England  a  right  to  recover  upon  the 
Bond  in  question,  than  the  Court  of  Session  in  Scotland; 
and  it  is  truly  stated,  that  the  proceeding  there  is  less 
likely  to  elicit  the  truth  of  the  case  than  the  proceeding 
here,  because  there  Mr.  Bushby  cannot  have  the  benefit 
of  Mr.  Munday*%  admissions  upon  his  Oath,  and  because 
Vlt.*Munday  and  Mr.  Cracroft  being  both  resident  out 
of  Scotland,  Mr.  Bushby  cannot  compel  their  testmumy 
as  Witnesses.  If  therefore  the  Court  of  Session  should 
happen  to  come  to  a  conclusion  upon  the  Case  as  made 
before  it,  that  the  Defendant  Cloves  has  by  the  Law  of 
England  a  right  to  recover  upon  the  Bond,  it  would  be 
in  vain  to  urge  that  this  Court  ought  to  be  concluded 
by  that  Judgment.  The  substantial  ends  of  Justice 
would  require  that  this  Court  should  pursue  its  own 
better  means  of  determining,  both  the  law  and  the  fact 
of  the  Case ;  and  it  would  necessarily  follow  that  it 
must  bind  the  interests  of  the  Parties  by  its  own  con- 
clusions. If  the  opinion  of  this  Court  did  not  concur 
with  that  of  the  Court  of  Session,  the  Defendant  Cloves 
must  be  restrained  by  the  Injunction  of  this  Court  from 
taking  the  fruit  of  his  Judgment  there.  And  if  the 
opinion  of  this  Court  did  concur  with  that  of  the  Court 
of  Session,  the  Defendant  would  have  the  fruit  of  that 
Judgment,  not  by  the  proper  force  of  that  Judgment, 
but  because  he  was  entitled  to  it  by  the  opinion  of  this 
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Court.    Since^  therefore,  this  is  a  Case  which  must  be 
folly  investigated  and  finally  decided  here,  I  think  the 
ends  of  Justice  do  require  that  it  should  not  be  per- 
mitted to  the  Defendant  Cloves  to  harass  the  Plaintiff 
by   the   further   prosecution  of  the  Suit  in  Scotland. 
There  is  however  one  effect  which  the  Suit  in  Scotland 
may  have,  which  must  be  fully  reserved  to  the  Defendant 
Cloves;  I  mean  the  preferable  lien  which  he  may  acquire 
by  it  on  the  Land  in  Scotland,  if  he  should  ultimately 
establish  any  demand   on  the  Bond.      The   Plaintiff 
Mr.  Bushby   must  submit  to  such  steps  in  Scotland, 
either  by  J|idgment,  or  otherwise,  as  wiU  secure  to  the 
Defendant  Cloves  the  benefit  of  that  priority,  subject 
always  to  the  future  direction  of  this  Court.      With 
respect  to  an  argument  that  might  be  used  against  the 
power  of  the  Court  to  grant  this   Injunction,'  derived 
from  the  igth  Article  of  the  Act  of  the  Union,  I  must 
state  that  my  mind  is  in  no  degree  affected  by  it.     The 
Articles   meant  to   provide   that  after  the  Union  the 
Courts  of  Scotland  should  continue  as  absolutely  inde- 
pendent of  the  Courts  in  England  as  they  were  before 
the  Union.     If  the  Act  of  Union  had  never  been  made, 
this  Court  would  have  granted  this  Injunction,  which 
in  no  manner  breaks  in  upon  the  absolute  independence 
of  the  Court  of  Session,  and  touches  only  the  Party 
affected  by  it 
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sd  May. 

>     ^^,^''   .  RAY  V.  PUNG. 

Cowoeyanct       1  HIS  was  a  Bill  for  a  specific  performance  of  a  Con- 

to  G.  R.  hM        tniCi  to  purchase,  by  a  Vendor  of  certain  Lands  against 

Hetrsand  the  Vendee.  The  Vendee  demurred  generally  to  the  Bill. 

JssignSf  to  suck  i       ,       .  , 

j^  j^^       The  question  was,  whether,  under  the  circumstances,  the 

should  appoint ;    Wife  of  the  Plaintiff*  was  dowable  out  of  the  purchased 

and  in  default  qf  Lands  in  case  she  survived  him  ? 

appointfnent  to 

J.  R.  infee^  rj^^  q^^  ^^^  thus: — By  Indentures  of  Lease  and 

J.  R.  who  was  jj^ig^gg  25th  and  26th  of  September  1800,  the  Release 
mamed^  by  Lease  _  x^.„.        r»  n    1     -n*       -rh  -mi 

and  Release  and    l^^^ween  WtlUam  Brewster,  of  the  First  Part ;  Edward 

appointmentfcon-  Green,  and  James  Long,  of  the  Second  Part ;  Macro 
veyed  to  a  Pur*  Brewster  and  others,  of  the  Third  Part ;  James  Ray,  of 
chaser.  Quare,  the  Fourth  Part ;  and  Golding  Ray,  the  Elder  (a  Trustee 
whether  the  Wife  ^^  ^^^  g^j  j^^^  jj^^^^  ^f  ^^^  ^iKti  Part;    certain 

^  .*  J  , .  *  *  Lands,  Tenements  and  Hereditaments  in  the  County 
sumved  htm,  j  1  j 

would  be  entitled  ^^  ^sex,  were  duly  conveyed  and  assured  to  the  said 

to  Dower?  Golding  Ray,  his  Heirs  and  Assigns,  To  the  use  of  such 

^  Person  and  Persons,  and  of  and  for  such  Estate  and 

Estates,  and  in  such  Proportion  and  Proportions,  and 
for  such  Term  and  Terms  of  Years,  and  upon  and  under 
such  Provisoes,  Conditions,  Limitations  and  Trusts, 
and  subject  to  such  Charge  and  Charges,  and  in  such 
sort,  manner  and  form,  as  he  the  said  James  Ray,  by 
any  Deed  or  Deeds,  Writing  or  Writings,  to  be  by  him 
signed,  sealed  and  executed  in  the  presence  of  and  at- 
tested by  two  or  more  credible  Witnesses,  should  from 
time  to  time  declare,  direct,  limit  or  appoint  the  same. 
And  as  to  the  Estate  or  Estates  so  to  be  appointed*  if 
any  should  be,  should  respectively  end  and  determine ; 
and  as  to  such  Part  and  Parts  of  the  said  Premises 
whereof  no  such  Declaration,  Limitations  or  Appoint- 
ment should  be  made,  and  in  default  of,  and  in  the  mean 
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time,   until  any  such  should  be  made.  To  the  use  of  iSsi. 

the  said  James  Ray,  his  Heirs  and  Assigns,  for  ever. 
The  said  James  Ray  afterwards  duly  made  and  exe- 
cuted certain  Indentures  of  Lease  and  Appointment, 
and  Release,  bearing  date  respectively  the  2gth  and  30th 
March  1816;  the  Lease  made  between  the  said  James 
Ray  of  the  one  Part,  and  the  Plaintiff  Golding  Ray  (a) 
of  the  other  Part ;  and  the  Appointment  and  Release 
made  between  the  said  James  Ray,  of  the  First  Part, 
the  Plaintiff  Golding  Ray,  of  the  Second  Part,  and 
Alexander  Fordyce  Miller,  of  the  Third  Part,  and  which 
said  Indenture  of  Appointment  and  Release  was  duly 
signed,  sealed,  and  delivered  by  the  said  James  Ray,  in 
the  presence  of  two  credible  Witnesses,  who  duly  at- 
tested ihe  signing,  sealing  and  deUvery  thereof  by  the 
said  James  Ray,  on  the  back  of  the  same  Indenture. 
By  which  said  Indenture  of  Appointment  and  Release 
It  is  witnessed,  that  the  said  James  Ray,  for  the  valu- 
able Consideration  mentioned  in  the  said  Indenture,  by 
virtue  of  the  Power  or  Authority  to  him  given  by  the 
said  Indentures  of  the  25th  and  26th  Days  of  September 
1800,  and  of  all  and  every  the  Power  and  Powers  him 
in  anywise  enabling  in  that  behalf,  by  the  now  stating 
Deed  or  Writing,  by  him  signed,  sealed  and  executed  in 
the  presence  of  and  attested  by  two  credible  Witnesses, 
did  irrevocably  declare,  Umit  and  appoint,  that  all  and 
singular  the  said  Lands,  Tenements  and  Hereditaments, 
should,  from  and  after  the  execution  of  the  now  stating 
Indenture  by  him  the  said  James  Ray,  remain  and  be  to 
the  Uses,  upon  the  Trusts,  and  for  the  Intents  and  Pur- 
poses thereinafter  limited,  expressed  and  declared  con- 
cerning the  same ;  and  by  the  same  Indenture  it  is  also 

(a)  This  18  not  the  same  the  35th  and  26th  Sept.  1800, 
Penon  as  was  named  Trustee  but  a  difierent  Person  of  the 
for  Jamte  Ray^  in  the  Deeis  of     same  name. 
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1821.         witnessed,  that  for  the  Consideration  aforesaid,  and  for 
"  further  assurance,  the  said  James  Ray  did  grant,  bar- 

Eay  gi^Q^  g^^  release  and  confirm,  unto  the  Plaintiff  the 

said  GokUng  Ray,  in  his  Possession  then  being  by 
virtue  of  the  said  Lease,  and  to  his  Heirs,  th«  said 
Lands,  Tenements,  Hereditaments  and  Premises,  To 
hold  the  same  unto  the  Plaintiff,  the  said  Golding  Ray, 
his  Heirs  and  Assigns,  to  the  Uses,  upon  the  Trusts,  and 
for  the  Intents  and  Purposes  thereinafter  expressed  and 
declared  concerning  the  same.  And  it  was  by  the  same 
Indenture  declared,  that  as  well  the  Appointment,  as 
also  the  Grant  and  Release  thereinbefore  contained, 
should  respectively  operate  and  enure  to  certain  Uses, 
and  upon  certain  Trusts  therein  expressed  and  con- 
tained, in  favour  of  the  Plaintiff  the  said  Golding  Ray. 

The  said  James  Ray,  at  the  time  of  the  Execution  of 
the  Indentures  of  the  29th  and  30th  Days  of  March 
1816,  was  married,  and  he  and  his  Wife  are  still  living. 

The  Plaintiff  Golding  Ray,  afterwards,  on  the  20th 
June  1 820,  agreed  to  sell  the  Estate  to  the  Defendant 
Thomas  Pung.  Part  of  the  Purchase  Money  was  paid 
by  PuT^,  but  he  objected  to  complete  his  Purchase,  oq 
the  ground,  that  the  Wife  of  James  Ray  is  entitled  to 
Dower  in  case  she  survives  her  Husband,  and  therefore 
that  the  Title  cannot  be  completed  unless  she  joins  in 
levying  a  Fine.  The  Plaintiff,  in  consequence,  filed  his 
Bill  for  a  specific  Performance,  insisting  he  could  make 
a  good  Title  without  a  Fine. 

The  Defendant  demurred  generally  to  the  Bill. 

Mr.  Barber,  in  support  of  the  Demurrer  :-7 
The  Fee  in  this  Case  was  vested  in  Ray,  subject  to 
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a  Power  in  him  to  appoint  the  Fee.    The  Fee  being 
vested  in  him,  the  Wife's  right  to*  Dower  attached 
hereon,  and  he  could  not,  by  an  Appointment  under  the 
Power,  divest  the  Wife's  right  to  Dower.     It  is  clear 
the  Fee  vested  until,  and  in  default  of,  the  Power;  it 
was  so  held  in  Cunningham  v.  Moody  (6),  and  also  in 
Doe  V.  Martin  (c).    Upon  the  Fee  thus  vested  in  the 
Husband,  a  right  to  Dower  attached  in  the  Wife.    Was 
it  afterwards  displaced  by  the  Execution  of  the  Power 
of  Appointment  ?     No  Decision,  perhaps,  is  exactly  in 
point.    The  Dicta,  with  the  exception  of  what  is  in- 
ferable from  the  Lord  Chancellor*^  opinion  in  Maun- 
drell  V.  Maundrell,  are  in  favour  of  the  Wife's  claim  to 
Dower.    In  Goodhill  v.  Brigham{d),  there  was  a  Devise 
to  a  Feme  Covert  in  Fee,  with  a  Power  to  dispose  of  the 
Estate  without  the  control  of  her  Husband,  and  the 
Power  was  held  to  be  void ;  being  considered  as  ab- 
sorbed in  the  Estate  in  Fee.     Mr.  Serjeant  Le  Blanc,  in 
Aat  Case,  defined  a  Power  to  be,  **  an  Authority  en- 
abling one  Person  to  dispose  of  the  Interest  which  is 
vested  in  another;  and  Mr.  Justice  Buller,  in  his  Judg- 
ment approved  of  that  definition.     In  Cox  v.  Chamber- 
tam{e).  Lord  Alvanley,  adverting  to  Goodhill  v.  Brigham, 
says,  '*  I  do  not  conceive  the  Judges  meant  to  decide 
that  where  there  is  a  Conveyance  to  such  uses  as  a 
Man  shall  appoint,  and  in  default  of  Appointment,  to 
his  own  right  Heira,  the  Party  may  not  under  the 
Power  create  an  Estate  that  will  supersede  the  Estate 
in  Fee,  though  not  perhaps  to  bar  Dower.     In  Maundrell 
▼•  Maundrell  (/),  when  the  Case  was  before  the  Maser 

{b)  1  Ves.  174.  (^  I  Bos.  &  Pull.  192. 

(c)  4  T.  R.  39 ;  but  see  the  (« )  4  Ves.  631 .  See  p.  637. 

observations   on   that  Case  (/)  7  Ves.  567. 
in  Smith  v.  Lord  Camelford, 
3  Ves.  jun.  707. 
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i82i«         of  the  Rolls,  he  held  that  a  Husband  having  a  Power  of 
^"      '^        '     Appointment^  and  in  default  thereof  an  Estate  for  life, 
^^^  Remainder  to  his  Heirs,  that  if  the  Power  was  good,  jret 

^'  that  a  Purchaser  taking  by  a  Ccmyeyance  adapted  to  pass 

the  Interest  of  the  Estate,  as  a  limitation  of  the  Fee,  and 
not  as  an  Appointment,  was  subject  to  the  Wife's  Claim 
of  Dower.  In  the  Judgment,  the  Master  of  the  Rolls  says, 
''  the  Power  of  Appointment  is  merely  nugatory,  and 
nothing  distinct  or  different  from  the  Fee.   The  Fee  was 
clearly  in  the  Husband  until  Appointment.    In  Good- 
hill  V.  Brigham  it  was  held  that  a  Power  added  to  the 
Fee  was  merely  void.    So  the  Power  in  this  Case,  fol- 
lowed by  a  Limitation  in  Fee,  must  be  absorbed  in  the 
Fee,  which  includes  every  Power.     The  reason  com- 
monly given  why  a  Power  may  have  effect,   though 
limited  to  the  Owner  of  the  Fee,  is,  that  he  may  appoint 
in  a  mode  by  which  his  legal  Fee  would  not  entitle 
him  to  convey.     I  give  no  opinion  upon  the  sufficiency 
of  that  Reason.    But  in  this  Case  it  is  to  such  Uses  as 
he  should  by  Deed  or  Will  appoint ;  that  is,  by  Deed  or 
Will  legally  executed;    and  by  those  Instruments  he 
might  have  passed  the  Fee,  though  nothing  was  said 
about  the  Appointment.     The  Limitation,  therefore, 
operates  purely  as  a  Limitation  of  th^  Fee,  and  that 
Fee   he   could   only  convey  subject  to  her  right  of 
Dower."  That  Decision  is  commented  upon  by  the  Lord 
Chancellor  in  Maundrell  v.  Maundrell{g),  and  certainly  in 
the  Judgment  in  that  Case  (A)  Lord  Eldan,  in  opposition 
to  the  doctrine  in  Goodhill  v.  Br^ham,  does  express  a 
decided  opinion,  that  a  Power  capable  of  being  executed 
may  be  reserved  to  the  Person  having  the  Fee ;  but  the 
Chancellor  does  not  say  that  the  consequence  of  exe- 
cuting the   Power  would   be  to  deprive  the  Wife  of 

(g)  See  10  Ves.  S46.  (A)  Page  965. 
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Dower.    In  Crass  v.  Hudson  (h),  Lord  Thurhw  held,  i8si. 

that  where  a  Person  has  a  Power  to  charge  an  Estate  of     " 

D.AV 

which  he  was  Tenant  for  Life,  with' intermediate  Re- 
mainders,  with  a  Contingent  Fee  to  himself,  and  the  Puno. 
Contingent  Fee  afterwards  comes  to  him,  the  Power  is 
merged.  In  Wilde  v.  Forte  (t).  Cox  v.  Chamberlaine  was 
cited,  but  it  was  held  that  the  Wife  was  entitled  to 
Dower.  Roach  y.  Wadham{k)  will  probably  be  cited 
on  the  other  side,  but  there  the  Court  proceeded  under 
a  mistake,  by  supposing  Lord  Eldon  had  expressed 
himself  in  a  different  manner  than  he  really  did. 

Upon  these  Authorities,  therefore,  it  is  sufficient  to 
say,  it  is  a  matter  of  doubt  whether  the  Power  was  not 
merged  in  the  Fee;  or  if  not  merged,  whether  the  Exe- 
cution of  the  Power  divested  the  Wife*s  right  to  Dower ; 
and  that  a  Purchaser  cannot  be  compelled  to  take  a 
Title  involved  in  doubt. 

Mr.  Preston,  and  Mr.  Spence,  contra : — 
The  right  to  Dower  was  defeated  by  the  execution  of 
the  Power.  Where,  as  in  the  present  Case,  there  is  a 
Conveyance  to  such  Uses  as  A.  shall  appoint ;  and  in 
the  mean  time,  and  until  he  makes  an  Appointment,  to 
the  use  of  A.  and  his  Heirs,  A.  has  a  qualified  and  de- 
terminable Fee,  until  by  the  exercise  of  the  Power  an 
Use  vests  in  the  Person  in  whose  favour  the  Appoint- 
ment is  made ;  and  by  such  Appointment  the  Right  to 
Dower,  which  belonged  to  the  Wife  of  A.  is  extinguished 
and  gone.  There  can  be  no  doubt  that  a  Power  and 
a  Fee  may  well  subsist  in  the  same  Person,  and  that  the 
former  is  not  merged  in  the  latter.    It  was  so  held  in 

(A)  3  Bro.  C.  C.  30.        (1)4  Taunt.  336.        (k)  6  East,  S89. 
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Tickner  v.  Tkkner{l\  and  in  Sir  Edw.  Cleere^%  Case  (m); 
and  it  is  surprising  that  a  different  doctrine  should  hare 
been  expressed  in  Gaodhilly,  Brigham  (n).  The  Decision 
there  was  right,  because,  clearly,  the  Conveyance  took 
effect  out  of  the  Wife's  Interest  in  Fee,  and  not  under 
her  Power ;  but  the  opinion  that  the  Power  was  merged 
in  the  Fee  was  certainly  erroneous.  Where  there  is  a 
Power  and  Appointment,  and  also  a  Fee  in  the  same 
Person,  there,  until  the  execution  of  the  Power,  and  in 
default  of  execution,  the  Wife  is  entitled  to  Dower ;  bat 
if  the  Power  be  executed  the  Wife's  right  to  Dower 
is  displaced.  Such  a  mode  of , limiting  an  Estate  has 
been  resorted  to  by  the  most  eminent  Conveyancers, 
as  a  mode  to  enable  a  husband  to  defeat  any  Claim  of 
Dower.  Dower  is  a  derivative  Estate ;  and  when  the 
Estate  of  the  Husband  ceases,  as  it  does  under  an 
execution  of  the  Power,  the  Wife's  right  to  Dower 
exists  no  longer;  cessante  statu  prindtivo  cessat  atque 
derivativus.  The  Vendee  under  the  Power,  according  to 
Sir  Edw.  Cleere's  Case,  takes  as  if  the  Estate  had  been 
limited  to  him  by  the  Deed  creating  the  Dower  (p).  Lord 

(/)  3  ^tk.  742 ;    see  also  such  a  Power  may  be  reserved 

Kenton  y.  Sutton^  cited  in  2  to  the  Person  having  the  Fee; 

Ves.  jun.  600,  1.  and  Notts  v.  and  is  capable  of  being  eze- 

Shirleyy  cited  in  the  note  to  cuted.      The  extent  to  which 

a  Ves.  jun.  604.  the  contrary  proposition  would 

(m)  6  Rep.  17  b;    and  see  go  in  affecting  Titles  is  sor- 
Curniingham  v.  Moody ^  1  Ves.  prising,and  therefore  the  state- 
sen.   176.      Doe  V.  Martin^  ment  of  any  doubt  upon  it  is 
4  T.  R.  39.     Doe  V.  Weller,  alarming."    See  also  DoMm 
7  T.  R.  478.    Mauttdrell  v.  v.  Bowman,  3  Atk.  408.    Peo- 
MaundrelU  10  Ve8.256,  where  cock  v.  Monk,  2  Ves.  190. 
the  Lord  Chancellor  says,  **  It  (n)  1  Bos.  &  PulL  192. 
cannot  be  represented   as  a  (0)6  Co.  17. 
question  of  an/  doubt,  that  (p)  See  also  Lady  Grakam's 
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Eldon  says  in  Maundrell  v.  Maundrell  (q),  the  Fee  vests 
until  the  execution  of  the  Power,  and  the  execution  of 
the  Power  is  a  limitation  of  a  Use  under  and  by  the 
effect  of  the  Instrument  by  which  the  Power  was  re- 
senred.  When  the  Conveyance  operates  on  the  Fee 
alone>  and  there  is  no  execution  of  the  Power,  Dower 
attaches,  but  when  the  Power  is  executed,  the  right 
to  Dower  is  extinguished.  In  Cave  v.  Holford  (r), 
Mr.  Justice  Heath  says,  that  if  such  a  Power  as  in  this 
Case,  is  executed.  Dower  is  defeated.  In  Maundrell  v. 
Maundrell,  Lord  Eldon  describes  Mr.  Justice  Heath  as 
a  Judge  eminently  versed  in  the  knowledge  of  Convey- 
ancing. It  may  be  admitted,  that  a  Husband  is  entitled 
by  the  Curtesy  when  there  is  an  Estate  Tail,  notwith- 
standing the  determination  of  that  Estate  by  the  failure 
of  Issue,  as  in  Sammes  and  Payne*^  Case  (5).  It  may  also 
be  admitted,  as  stated  in  that  Case,  that  if  an  Estate  de- 
termines by  a  springing  or  a  shifting  Use,  the  Husband 
is  entitled  to  his  Curtesy,  notwithstanding  the  determi- 
nation of  the  Estate  of  his  Wife ;  nor  is  it  denied,  that 
when  the  Estate  of  the  Wife  is  avoided  by  an  executory 
Devise,  the  Husband  has  likewise  been  held  entitled  to 
his  Curtesy,  though  the  Estate  of  his  Wife  is  determined, 
as  was  held  in  Duckworth  v.  Thirkell  (t) ;  which  Case 
was  confirmed  by  Goodenough  v.  Goodenough  in  1775 
(of  which  Mr.  Preston  said  he  had  a  Note  (u) ;)  but  not- 
withstanding these  analogous  Cases,  the  long  received 

case,  Moore.  261.     Robinson  1  Roll's  Abr.  676. 

T.  HardcastU^  2  T.  R.  241.  (0  1    Collec.    Jurid.    332. 

FenabUs  v.  Morris,  7   T.  R.  3  Bos.  &   Pull.  652.   S.  C. 

342  ;     and  see  Mr.   Booth**  noticed  also  Har.  6c  But.  Co. 

Opinion  at  the  end  oiHiUiard'*  Litt.  241 ,  a.  note  4,  edit  1 7th. 

edition    of   Touchstone,    and  See  also  Mr.  Preston's  '*  Essay 

Roach  v.  Wadhamy  6  East,  28.  on  the  Quantity  of  Estates*' 

(f)  10  Ves.  255.  i8t  edit.  525. 

(r)  3  Ves.  jun.  657.  (m)  Mr.  Preston  has  alluded 

(f)  iLeon.  i67;S.C.8Co.  to  this  Case  in  the  3d  Vol 

34.^  1  And.  184.   Goldsb.  81  •  of  his  work  '<  On  Abstracts^ 

See*  also  Flavek  v.  Ventrice^  P*373. 

Vot.V.  H-2 
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i83i«  opinion  of  the  Profession  has  undoubtedly  been,  that 

* "^ '     where  the  Estate  ceases  upon  the  execution  of  a  Power, 

^AY  the  Wife  is  not  entitled  to  Dower.     The  Case  which 

*^*  has  been  cited,  Wilde  v.  Fort,  cannot  be  considered  as 

deciding  the  point ;  because  it  does  not  appear  whether 

the  Conveyance  was  of  the  interest,   or  by   way   of 

Appointment ;  if  the  former^  there  could  be  no  doubt* 

Mr.  Sugden,  Amicus  Curiae : — The  point  in  the  present 
Case  has  been  determined  in  Moreton  v.  Lees,  in  1819, 
at  Lancaster,  by  Chief  Baron  Richards  and  Mr.  Baron 
Wood,  on  a  Writ  of  Dower.  It  was  there  held  that  an 
appointment  by  the  Husband  in  Fee  divested  the  Wi- 
dow's Right  to  Dower.  The  Case  I  had  from  the  Briefs 
in  the  Cause  (x). 

Argument  continued: — In  that  Case  the  Uses  were 
clearly  void.  Before  the  Statute  of  Uses  a  man  could 
not  be  a  trustee  for  himself;  nor  can  he  be  the  Cestui 
que  Use  in  Fee  under  a  Conveyance  to  himself  in  Fee; 
nor  can  he  have  a  Power  over  his  own  legal  Fee  when 
he  is  the  only  Cestui  que  Use.  The  Conveyance  was  to 
the  Purchaser  in  Fee,  to  such  Uses  as  he  should  appoint, 
and  in  default  of  appointment  to  himself  in  Fee.  The 
Uses  were  void.  The  opinions  of  all  Lawyers  support 
that  conclusion.  If  that  Case  had  been  fully  argued, 
and  correctly  decided,  it  must  have  been  ruled  that  the 

(x)  Mr.  Sudgen  has  noticed  appoint  by  Deed  or  Will ;  aud 
this  Case  in  the  2d  edit,  of  bis  for  want,  or  in  default  of,  and 
work  •*  On  Powers/'  p.  339.  in  the  mean  time  and  until, 
It  is  thus  stated :  Tbe  Widow  appointment,  to  the  use  of  the 
brougbtber  Writ  of  Dower,  and  Husband,  his  Heirs  and  As- 
tbe  Defendants  pleaded  tb»t  signs  for  ever ;  and  tbey  also 
the  Husband  was  only  seised  pleaded  an  appointment  in  Fee 
by  virtue  of  a  Feoffment^  dated     by  him.    A  Verdict  was  found 

1 2th  Marcb  1 787,  wbereby  tbe  ^  for  tbe  Plaintiff,  subject  to  the 

Estate  was  granted  to  tbe  Hus-  ^  opinion  of  the  Court,  and  the 
handy  and  bis  heirs  and  As-  Court  upon  argument  decided 
^tgns,  to  such  Uses  as  he  should     against  tbe  Widow's  Right. 
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Wife  was  dowable,  since  the  Husband  had  the  Fee  at 
the  Conunon  Law,  and  the  Uses  were  inoperative. 
That  Case  proves,  however,  that  the  Judges  who  de- 
cided it  were  of  opinion  that  an  appointment  of  the  Fee 
under  a  Power,  when  there  is  a  valid  Power,  defeats  the 
Dower  dependent  on  the  Fee-  All  the  Authorities  agree 
that  the  Wife  is  dowable  of  the  Fee ;  the  only  question 
is,  whether  she  remains  dowable  of  that  Estate,  after  it 
has  been  defeated  by  the  exercise  of  the  Power,  and 
therefore  as  the  Fee  is  defeated,  the  Dower  which  is 
dependent  on  the  Fee  must  also'  be  defeated.  And  the 
Case  of  Moreton  v.  Lees,  in  the  view  which  the  Judges 
took  of  that  Case,  decides  the  point,  though  the  point 
did  not  duly  arise  on  that  Case.  The  Conveyance  ope- 
rates as  an  execution  of  the  Power,  and  all  the  same 
consequences  follow  as  if  the  Power  alone  had  been 
mentioned  in  the  Conveyance. 

The  Vice-Chancellor  : — 
This  is  a  question  of  great  importance ;  it  must  go  to 
Law. 

The  Counsel  on  both  sides  said,  the  Parties  were 
anxious  to  avoid  the  expense  of  going  to  Law,  and  were 
desirous  of  resting  on  the  opinion  of  the  Vice-Chancellor* 

The  Vick-Chancellor  : — 
As  that  is  their  wish,  I  will  look  into  the  Cases. 


The  Vice-Chancellor  : — 

This  was  the  case  of  a  Conveyance  to  G.  Ray,  his  2d  May. 
Heirs  and  Assigns,  to  the  use  of  such  Person  and  Per- 
0On8,  and  for  such  Estate  and  Estates,  as  James  Ray, 
hy  any  Deed,  tac  should  declare,  direct,  limit,  or  appoint, 
and  in  default  of  appointment  to  the  use  of  the  said 
James  Ray,  his  Heirs  and  Assigns  for  ever.     James 

*  -HZ2 
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1821  ^y  ®^^^  ^^  *^®  PlaintiflF,  and  thereupon  executed  hf« 

power  of  Appointment  in  favour  of  the  Plaintiff.    The 

Rat  Plaintiff  has  since  contracted  to  sell  the  same  Estate 

'^'  to  the  Defendant,  and  has  filed  this  Bill  for  a  specific 

performance  of  that  Contract.  The  Defendant  has  de- 
murred to  the  Bill,  upon  the  ground  that  the  Wife  of 
James  Ray  may  be  dowable  out  of  this  Estate.  The 
Question  simply  is,  whether,  when  the  Husband's  Estate 
of  Inheritance  is  determined  by  a  shifting  Use,  and  the 
Husband  afterwards  dies,  leaving  the  Wife  surviving, 
she  is  entitled  to  claim  Dower  against  the  Appointee  of 
the  new  Use  ? 

In  favour  of  the  Wife's  Right  there  is  the  dictum  of 
Anderson,  in  the  case  of  Sammes  v.  Payne  (z) ;  there  k 
also  the  doubt  expressed  by  Lord  Alvanley,  in  Cox  v. 
Chamberlain  (a)  \  the  Decision  in  the  case  of  an  executory 
Devise  in  Buckworth  v.  Thirkell{b),  as  to  Tenancy  by  the 
Curtesy ;  and  a  similar  Decision  in  a  case  of  executory 
Devise,  as  to  Dower,  in  Greenwood  v.  Greenwood,  refer- 
red to  in  Mr.  Park*s  Book  (c).  On  the  other  hand,  there 
is  the  expressed  intimation  of  Lord  Eldon's  Opinion  in 
Maundrell  Y.  Maundrell,  against  the  title  of  Dower; 
and  in  Mr.  Sugden^s  Book  on  Powers,  there  is  a  Note  of 
a  case  of  Moreton  v.  Lees,  said  to  have  been  lately  de- 
cided in  the  Court  of  Exchequer,  against  the  Dower. 

These  conflicting  Authorities  create  too  much  doubt 
in  the  Question,  to  make  it  fit  that  this  Court  should 
bind  a  Purchaser  without  the  further  opinion  of  a 
Court  of  Law  (d). 

(z)  1  Leon.  168.  die  Court  of  King*s  Bench,  oa 

(a)  4  Ves.  631.  the  31st  October  i8«i.    The 

(b)  1  Coll.  Jurid.  332.  Judges  took  time  to  consider 

(c)  Park  on  Dower,  168.  their  Certificate. 

(d)  The  Case  was  argued  in 
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1  HIS  Cause  now  came  on  for  further  Directions  on 

the  Master*^  Report.    It  appeared^  by  the  Report,  that     *        ^ 

by  Indentures  of  Lease  and  Release,  dated  the  first  and      M.  N.  having 

.second  days  of  February  1802,  between  Michael  Newton,  '^^'"^^  charges 

the  late  Husband  of  the  Testatrix,  and  other  Persons,  w,.,,^!*.  ^\^,r- 
,,.  ««  -,  .  .^iij   Will  directed  hu 

and  by  virtue  of  four  several  Recovenes,  certain  Freehold  trustees  and 

Estates,  in  the  Counties  of  York,  Middlesex,  Gloucester,  Executors  to 
and  Lincoln,  were  conveyed,  limited,  settled  and  assured  convert  all  his 
(subject  to  certain  Estates  for  Life  thereby  limited  to  Pfoperty  into 
the   said   Michael  Newton,  and  to  Susanna  Countess  readyMoney,and 
Dowager    of   Oxford,    and    Countess    Mortimer    and  ^  n^ijr^r 

Catherine  Blundell,  with  divers  Remainders  over  to  the    -.,  ^.^  \^  ^„,, 

'  ctes,  cfc,  to  pay 

Issue  of  their  respective  Bodies,  as  therein  particularly  the  Residue  to  his 

mentioned  and  intended  to  be  thereby  corroborated  and   Wife,  A.N. 

confirmed,)  to  the  use  of  Sir  Charles  Cotton,  Sir  James      A.  N.  by  her 

Graham  and  Benjamin  Handley,  their  Heirs  and  Assigns,  ^^*^^'  disposed  of 

for  ever,  upon  Trust,  that  they  or  the  Survivor  of  them,  ^,  j^ 

his  Heirs  or  Assigns,  should  absolutely  sell,  convey  and  £^^^  ^/^^ 

dispose  of  the  same  Hereditaments  and  Premises,  and  certainPaymentSf 

stand  possessed  of  and  interested  in  the  Monies  which  to  Charities. 

should  arise  by  such  Sale,  uporv  Trust  amongst  other  4fi^  ^^  Death 

things,  after  paying  the  several  Charges  and  Incum-  ^  charges  on 

brances  therein  mentioned,  to  pay  the  sum  of  5,000/.      . ,  ^ 

to  the  said  Michael  Newton,  his  Executorsi  Administrators      ^^^^  ^^^^  ^^^ 

or  Assigns,  with  lawful  Interest  for  the  same,  to  be  Monies  charged 

ccmiputed  from  the  time  of  the  decease  of  the  Survivor  on  Lands,  did  not 

of  them  the  said  Michael  Newton,  Susanna  Countess  of  P^*  ^0  the 

Oxford,  and  Catherine  Blundell,  and  faUure  of  Issue  of  (^^^^^^^  ^"^ 

their  Bodies  entitled  or  inheritable  under  the  Limitations  . ,    ^ 

toas  void  under 

intended  to  be  thereby  confirmed  or  established,  (being  Mortmain  Act 

23 


3^2 


i 


1821. 


Attorney 

GXMBRAL 

Harlet. 


CASES  IN   CHANCERY; 

the  Sum  which  .he^  the  said  Michael  Newton,  had  already 
paid  or  engaged  to  pay  for  the  Costs^  Charges  and 
Expenses  of  preparing  and  ingrossing  the  said  Inden- 
ture^ of  suffering  the  said  several  Recoveries,  and  of 
levying  the  Fine  thereinafter  mentioned,  and  for  the 
Fines  and  Fees  incidental  to  the  renewal  of  the  Leases 
for  lives  thereinbefore  and  thereinafter  mentioned); 
and  in  the  next  place  to  pay  the  sum  of  12,000/.  unto 
the  said  Michael  Newton,  deceased,  his  Executors,  Ad* 
xninistrators  and  Assigns,  with  legal  Interest  for  the 
same,  as  therein  mentioned ;  and,  in  the  next  place,  to 
pay  the  sum  of  12,000/.  unto  the  said  Charlotte 
Pigott,  her  Appointees,  Executors  or  Administrators, 
as  therein  particularly  mentioned;  and  in  the  next 
place  to  pay  the  sum  of  10,000/.  unto  such  Person 
or  Persons,  for  such  intents  and  purposes,  and  in 
such  manner  as  the  said  Charlotte  Pigott^  notwith- 
standing her  Coverture,  by  any  Deed  or  Deeds, 
Writing  or  Writings,  to  be  sealed  and  deUvered  by  her 
in  the  presence  of  and  attested  by  two  or  more  credible 
Witnesses,  or  by  her  last  Will  and  Testament  in  writing, 
or  any  Writing  in  the  nature  for,  purporting  to  be  her 
last  Will  and  Testament,  or  any  Codicil  thereto,  to  be 
signed  and  published  by  her  in  the  presence  of  two  or 
more  credible  Witnesses,  should  direct,  limit  or  appoint 
the  same ;  and  in  default  of  such  declaration,  direction, 
limitation  or  appointment,  to  pay  the  same,  or  so  much 
thereof  concerning  which  no  such  "declaration,  direction, 
limitation  or  appointment  should  be  made,  into  the  proper 
hands  of  the  said  Charlotte  Pigott  if  living,  or  if  dead, 
then  to  her  Executors  or  Administrators,  as  part  of  her 
Personal  Estate.  Charlotte  Pigott  afterwards,  by  Ind^d- 
ture  of  Three  Parts,  bearing  date  the  16th  August  1803, 
and  made  between  the  said  Gilkry  Pigott  and  Charlotte 
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Pigott  his  Wife,  of  the  First  Part ;  the  said  Sir  Charles 
Cotton,  Sir  James  Graham  and  Benjamin  Handley, 
(Trustees  of  the  said  Indenture  of  the  2d  February 
1802,)  of  the  Second  Part ;  and  the  said  Michael  Newton, 
of  the  Third  Part ;  in  consideration  of  a  certain  Annuity 
of  500/.  per  annum,  thereby  agreed  to  be  paid  to  her 
by  the  said  Michael  Newton,  during  the  joint  Lives  of 
him  the  said  Michael  Newton,  and  the  Survivor  of  them 
the  said  Cillery  Pigott  and  Charlotte  his  Wife,  and 
secured  as  in  the  said  Indenture  is  particularly  men* 
tionedy  duly  direct,  limit  and  appoint  the  sum  of  6,ooo/. 
part  of  the  aforesaid  sum  of  10,000/.  in  case  the  same 
should  become  raiseable  and  payable  under  the  Trusts  of 
the  said  Indenture  of  Release^  together  with  all  Interest 
to  be  raised  or  payable  in  respect  of  the  said  sum  of 
6,000/.  unto  the  said  Michael  Newton,  his  Executors^ 
Administrators  and  Assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit ;  and  the  said  Charlotte 
Pigott  did,  by  virtue  of  such  Powers  and  Authorities 
as  were  vested  in  her  in  and  by  the  said  Indenture  of 
the  2d  February  1802,  direct  the  said  Sir  Charles  Cotton, 
Sir  James  Graham  and  Benjamin  Handley,  and  the  Sur- 
vivors and  Survivor  of  them,  and  the  Trustees  for  the 
time  being  for  the  sale  of  the  said  Hereditaments  so 
made  saleable,  in  the  events  and  in  manner  aforesaid^  to 
raise,  pay  and  apply  the  said  sum  of  6,000/.  and  Interest 
unto  the  said  Michael  Newton,  his  Executors,  Admi- 
nistrators and  Assigns  accordingly.  Michael  Neuron 
afterwards^  on  the  4th  day  of  November  1803,  died, 
leaving  a  Will,  dated  the  23d  day  of  December  1800, 
iirhereby,  after  specifically  bequeathing  to  his  Wife, 
Ann  Newton,  a  Leasehold  Dwelling-house  in  Harley* 
street,  and  certain  Personal  Effects  therein  mentioned, 
gave  and  bequeathed  unto  Sir  Thomas  Whichcote  and 
Benjamin  Handley,  (the  Trustees  and  Executors  named 
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in  the  said  Will  J  all  and  every  other  the  Messuages, 
Lands,  Tenements  and  Hereditaments  whatsoever,  and 
aH  and  every  his  Goods,  Chattels,  Stocks,  Funds,  Monies, 
Mortgages  and  Securities,  and  all  other  his  Personal 
Estate  whatsoever,  (except  as  therein  excepted  ;)  upon 
Trust,  so  soon  as  conveniently  might  be  after  bis  De- 
cease, to  sell  the  same  Messus^es,  Lands,  Tenements 
and  Hereditaments,  and  also  to  sell  and  convert  into 
ready  Money  all  such  parts  of  his  Personal  Estate  and 
Effects  as  should  not  consist  of  Money,  and  to  get  in  all 
such  parts  thereof  as  did  consist  of  Monies  and  Secu- 
rities for  Money,  and  to  pay,  apply  and  dispose  of  the 
Monies  to  arise  therefrom  in  manner  and  for  the  pur- 
poses thereinafter  mentioned ;  (that]  is  to  say)  in  pay- 
ment of  his  the  «aid  Testator's  Debts ;  and  also  of  a 
certain  Annuity  and  pecuniary  Legacies  therein  men- 
tioned ;  and  after  full  payment,  satisfaction  and  discharge 
of  the  said  Debts,  Legacies,  Funeral  and  Testamentary 
Expences,  and  investment  of  a  sufficient  Sum  to  answer 
the  said  Annuity,  then  upon  Trust  to  apply  and  dispose 
of  the  full  and  clear  residue  of  the  Monies  which  should 
arise  and  be  received  and  come  to  their  hands  from  his 
Real  and  Personal  Estates  by  virtue  of  the  said  Will, 
unto  his  said  Wife  Ann  Newton,  to  and  for  her  own  use 
and  benefit.  Ann  Newton,  by  her  Will,  gave, "  what  re- 
mains of  my  Property,  after  paying  my  just  Debts  and 
Legacies,  to  be  applied  in  the  following  manner : — ^To 
Hospitals,  Schools  and  Charitable  Institutions,  for  the 
benefit  of  Society,  looL  each,  as  far  as  it  will  go/' 


Susanna  Countess  of  Oxford,  and  Catherine  BlundeU, 
both  died  in  the  life-time  of  the  Testatrix,  Ann  Newton, 
without  leaving  any  Issue,  whereby  the  Estates,  com- 
prised in  the  said  Indenture  of  Release  of  the  3d 
February  1802,  became,  under  the  Limitations  therein 


\^ 
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contained,  vested  in  the  said  Trustees  thereof  io  trust 
for  Sale.  The  two  sums  of  5,000/.  and  12,000/.  were 
not,  nor  was  either  of  them,  raised  or  paid ;  nor  were  the 
Estates  charged  therewith  sold,  or  contracted  to  be  sold, 
previous  to  the  death  of  the  Testatrix ;  but  it  was 
admitted  before  the  Master,  by  the  Defendant  Martha 
Harley,  that  both  the  sums  of  5,000/.  and  12,000/. 
had  since  been  received  by  her  from  the  Executors  of 
Mich'  Newton,  who  received  the  same  from  the  Trus- 
tees in  whom  the  Estates  charged  therewith  were  vested, 
for  the  pu^-pose  of  Sale.  Some  of  the  Debts  of  Mich. 
Newton  remained  unpaid  when  the  17,000/.  was  paid  oflF. 
The  Question  was,  whether  the  sums  of  5,000  /.,  12,000/., 
and  6,000/.,  were  well  bequeathed  to  Charity,  or  whether 
the  Bequest  was  void  under  the  Mortmain  Act  (a)  ? 


Attorney 
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Harlet. 


Mr.  Hart,  and  Mr.  Simpkinson,  for  the  Relators,  and  in 
support  of  the  Charitable  Legacies ;  Mr.  Shadwell, 
and  Mr.  Twiss,  for  Parties  in  the  same  Interest. 

The  sums  of  5,000/.,  1 2,000  /.,  and  6,000  / ,  bequeathed 
by  Mich.  Newton  to  his  Wife,  and  by  her  given  to 
Charity,  were  well  bequeathed.  Mrs.  Newton  in  her  Life- 
time, or  her  Executrix  after  her  Death,  could  not  claim 
those  Monies  until  the  Debts  of  Mich.  Newton  her 
Husband  were  paid,  and  the  previous  Trusts  of  his  Will 
performed.  The  Land,  by  the  direction  for  that  purpose 
in  the  Trust  Deed,  and  in  the  Will  of  Mich.  Newton, 
must  be  considered  as  converted  into  Money.  Mrs. 
Newton  took  it  as  Personalty,  and  it  passed  to  the 
Charities  under  the  residuary  Clause  in  her  Will. 
Middleton  v.  Spicer  (jb),  is  in  point.  It  appears  by  the 
Registrar's  Book,  that  the  Personal  Estate  was  in  that 
Case  bequeathed  to  Charity, and  the  Money  arising  from 


{a^  Q  Geo.  IL  c.  36. 


(6)  1  Bro.  C.  C.  301. 
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certain  Copyhold  Estates,  which  the  Testator  had 
contracted  to  sell,  was  held  to  pass.  Mr.  Browris 
Report  is  very  short  on  that  Question,  nor  does  the 
Marginal  Note  mention  it;  but  by  the  Registrar's 
Book  it  appears  to  have  been  raised,  argued  and 
determined;  that  Case  therefore  is  strongly  in  point 
The  Survivor  of  the  three  Tenants  for  Life,  mentioned 
in  the  deed  of  1802,  died  a  year  and  a  half  before  Mrs. 
Newton;  the  Trustees  should  then  have  raised  the 
Monies;  if  they  had  done  so,  and  the  Money  had  been 
paid  over  to  Mrs.  Newton,  it  would  clearly  have  passed 
by  her  Will.  Is  then  their  breach  of  duty  in  not  imme- 
diately raising  the  Money  to  have  the  effect  of  invali- 
dating this  Bequest  ?  The  Charities  could  not  say,  give 
us  the  Land  and  not  the  Money ;  they  could  not  elect  to 
have  the  Land.  If  a  private  Legatee  had  any  claim  to 
an  Election,  these  Charities  could  have  no  such  claim  in 
the  face  of  the  Mortmain  Act.  All  the  Charities  could 
do  would  be  to  call  upon  the  Executors  of  Mrs.  Newton, 
who  must  call  upon  the  Executors  of  Mr.  Netoton,  and 
they  upon  the  Trustees,  It  is  true,  that  in  Ropery.  Rat'^ 
cliffe  (Jb),  it  was  held  in  the  House  of  Lords,  on  appeal, 
that  though  Lands  given  in  trust,  or  devised  for  the 
payihent  of  Debts  and  Legacies,  should  be  deemed  in 
Equity  as  Money,  in  respect  of  the  Creditors  and  Le- 
gatees, yet  that  it  is  not  so  in  respect  to  the  Heir-at- 
Law  or  Residuary  Legatee,  and  that  as  regards  them  a 
Court  of  Equity  will  consider  them  as  Lands ;  and  ac- 
cordingly, in  that  Case,  the  Residue  being  devised  to 
Papists,  it  was  considered  as  a  void  Devise ;  but  that 
Decision  gave  great  dissatisfaction,  as  is  observed  by 
Lord  Mansfield,  in  Foone  v.  Blount  (c).  If  Mrs.  Newton 
had  died  intestate,  the  Money  would  have  gone,  not  to 
her  Heir,  but  to  her  personal  Representatives. 

(«)  9  Mod.  167.  (c)  a  Cowp.  464. 
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Mr.  Home,  and  Mr.  Farrer,  contra,  were  stopped  by 
the  Court. 

The  Vice-Chancellor  : — 

The  object  of  the  g  Geo.  2,c.  36,  as  its  Title  imports^  was 
to  prevent  Land  becoming  inalienable ;  but,  in  order  to 
secure  that  object^  the  Legislature  thought  it  prudent, 
not  merely  to  prohibit  Gifts  of  Land  to  Charitable  Uses, 
but  to  prohibit  Gifls  to  Charitable  Uses  of  any  interest 
in  Land,  being  aware  that,  by  circuity  and  election,  the 
Land  itself  might  be  acquired,  in  most  Cases,  as  the  re- 
sult of  an  interest  in  Land.  That  Money  to  arise  from 
the  sale  of  Land  is  an  interest  in  Land  admits  of  no 
doubt ;  and  it  is  plain,  therefore,  that  Mr.  Newton  could 
not,  by  his  Will,  have  devoted  these  Sums  to  Cha- 
ritable Purposes.  At  the  death  of  Mrs.  Newton,  these 
Sums  were  not  raised,  and  the  interest  in  the  Land  con- 
tinued ;  and  if  Mrs.  Newton's  Will  is  to  carry  those 
Sums  to  Charitable  Uses,  it  must  of  necessity  pass  to 
such  Uses,  and  interest  in  Land.  It  can  make  no  dif- 
ference that  Mrs.  Newton  had  not  the  immediate  personal 
right  to  call  in  these  Sums.  She  took  the  property  in 
these  Sums,  and  the  other  Personal  Estate  of  Mr.  New- 
ton,  subject  to  his  Debts  and  the  Charges  of  his  Will, 
and  the  Executors  were  but  Trustees  for  her ;  and  the 
Statute  must  equally  apply,  whether  the  interest  in  Land 
which  subsisted  at  the  death  of  Mrs.  Newton,  was  in  her 
immediate  personal  demand,  or  of  her  Trustees. 
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27th  June.  CORK  V.  WILCOCK. 

When  Aver-  ^N  the  2 1st  March  1814  the  Defendant  gave  his 
mentsin  a  Plea  Promissory  Note  to  the  Plaintiff  for  700  /.  with  Interest 
are  necessary.       x^e  Note  was  not  paid,  and  the  Plaintiff  in  1 820  brought 

an  Action  upon  it.  The  Defendant  pleaded  the  Statute 
of  Limitations^  and  the  Plea  was  replied  to«  and  Issue 
joined. 

The  Plaintiff  by  his  Bill,  stating  the  foregoing  facts, 
further  stated,  that  he  was  unable  to  proceed  with  safety 
to  the  trial  of  the  Action,  as  the  Defendant  pretends  he 
did  not  within  silt  years  next  before  the  commencement 
of  the  Action  promise  to  pay,  and  the  Plaintiff  is  not  in 
possession  of  admissible  evidence  to  prove  such  Promise. 
The  Bill  then  charged  that  the  Defendant  did  on  several 
occasions,  subsequently  to  the  7th  June  1814,  and  before 
the  commencement  of  the  Action,  verbally  promise  and 
undertake  to  pay  the  Plaintiff  the  amount  of  the  Note, 
and  admitted  that  the  principal  Sum  was  unpaid,  and 
also  admitted  to  divers  Persons  that  the  Money  was 
owing.  A  further  Charge  was,  that  on  the  4th  of  July 
1815,  the  Wife  of  the  Defendant,  as  his  Agent  and  with 
his  privity,  paid  to  the  Wife  of  the  Plaintiff,  as  his  Agent, 
the  sum  of  35/.  for  one  year's  Interest  on  the  Note,  up 
to  the  21st  March  1815;  and  that  on  the  3d  June  1816, 
the  Defendant,  or  his  Wife,  as  his  Agent,  and  with  his 
privity,  paid  to  the  Plaintiff  the  further  sum  of  35/. 
for  one  year's  Interest  upon  the  said  Note,  up  to  the 
2 1st  March  1816;  and  that  on  that  occasion  the  Plaintiff 
repaid  to  the  Defendant,  or  permitted  him  to  deduct 
from  the  said  sum  of  35/..  the  sum  of  3/.  los.^  being 
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the  amount  of  one  year's  Property  Tax  upon  the  said 
Payment.  The  Bill  further  charged  similar  Payments 
for  Ifiterest  up  to  the  21st  March  1817,  and  to  the 
«ist  March  1818,  and  that  the  Plaintiff,  at  the  re-  Wilcock 
quest  of  Defendant  or  his  Wife,  indorsed  upon  the 
Note  receipts  or  acknowledgments  in  writing  for  each 
of  the  Payments  as  they  were  made.  The  Bill  then 
charged,  that  the  Defendant  had  been  in  the  habit 
of  keeping  written  accounts  of  his  pecuniary  Dealings 
and  Transactions,  and  that  he  has  or  had  Books  of  Ac* 
count,  written  Accounts,  Papers  or  Writings,  in  which 
he  or  some  Person  or  Persons,  as  his  Agent  or  Agents, 
hath  or  have  made  some  Entries  or  Entry,  Memoran- 
dums or  Minutes,  relating  to  the  said  sum  of  700/.,  and 
to  the  several  payments  of  Interest  so  made  on  account 
as  before  stated,  or  relating  to  some  or  one  of  these 
particulars ;  and  that  the  Defendant  is  or  was  in  posses- 
sion of  some  Documents,  Papers  or  Writings  relating 
to  the  whole  or  part  of  the  matters  before  stated,  or  to 
some  of  them,  by  which  the  truth  would  appear ;  and 
that  the  Wife  of  the  Defendant  informed  him  of  the 
several  Payments  made  as  aforesaid,  and  that  he  never 
made  any  objection,  or  ever  alleged  or  pretended  that 
the  Money  was  not  due ;  and  that  the  Plaintiff  is  unable 
to  proceed  to  the  Trial  without  a  Discovery  from  the 
Defendant.  The  Bill  prayed  a  Discovery  and  the  bene- 
fit thereof,  and  that  he  might  be  allowed  to  give  the 
same  in  evidence  on  the  trial  of  the  Action. 

The  Defendant  pleaded  to  part  of  the  Bill,  and  au" 
Mwered  part.  The  Plea,  which  was  very  long,  stated  in 
substance,  that  as  to  so  much  of  the  Bill  as  related  to 
the  alleged  sum  of  700/.  due,  and  the  alleged  pay- 
ments of  Interest,  and  except  as  to  so  much  of  the  Bill 
whereby  the  Defendant  is  required  to  discover  and  set 
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forth  a  List  or  Schedule  of  Books^  &c. ;  and  except  as 
to  so  much  of  the  Bill  as  sought  a  Discovery,  whether 
CoaK  ^hg  Wife  of  the  Defendant  did  not  inform  him  of  the 

several  Payments  in  the  Bill  mentioned,  and  virhether 
he  made  any  objection  as  to  those  Payments,  or  alleged 
they  were  not  due>  the  Defendant  pleaded  the  Statute 
of  Limitations ;  and  averred,  that  if  the  Plaintiff  ever 
had  any  cause  of  Action,  the  same  accrued  above  six 
years  before  the  filing  of  the  Bill,  and  above  six  years 
before  the  commencement  of  the  Action ;  and  then  the 
Plea,  by  averment,  denied  the  several  facts  stated  in 
the  Bill,  and  which  were  also  denied  by  the  Answer 
accompanying  the  Plea. 

Mr.  Wray,  in  support  of  the  Plea;  Mr.  Bell,  contra. 

When  the  Case  was  opened,  the  Vice-Chancelhr 
objected  to  the  form  of  the  Plea,  as  containing  unne- 
cessary Averments.  It  was  urged,  however,  that  the 
Plea  was  good  according  to  the  inclination  of  the  Lord- 
Chancellor'a  Opinion  in  Bay  ley  v.  Adams{d);  and  BatlHi 
V.  Sibbald  was  also  cited  ifi). 

The  Vice-Chancellor  : — 
Where  the  Plaintiff  in  Equity  seeks  to  avoid  a  legal 
bar  upon  equitable  grounds,  there  the  Defendant  in 
Equity,  pleading  the  legal  bar,  must,  of  necessity,  ac- 
companying his  Plea  with  Averments,  generally  d^iying 
the  equitable  matter ;  for  otherwise  there  would  be  no 
fact  to  be  tried  upon  his  Plea,  because  the  Bill  admits 
the  legal  bar :  and  such  a  Defendant  must  nevertheless 
accompany  his  Plea  with  an  Answer  to  all  the  special 

(a)  6  Ves.  586.  In  this  Case,     are  stated,  as  to  the  necessity 
fdl  the  Authorities,  and  espe-     of  Averments  in  a  Plea, 
cially  that  of  Lord  i^edip^i/iife,      .  (6)  15  Ves.  185. 
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circumstances  charged,  as  constituting  the  equitable 
ground,  that  the  Plaintiff*  in  the  trial  of  the  general 
Averments  in  the  Plea  may  not  lose  the  benefit  of  the 
Discovery  from  the  Defendant. 

But  this  reason  and  rule  as  to  Averments  have  no 
application  to  the  present  Case. 

The  object  of  the  present  Bill  is  to  obtain  a  Discovery 
from  the  Defendant  to  be  used  at  Law,  in  order  to 
disprove  the  Plea  of  the  Defendant  there,  that  he  has 
made  no  Promise  within  six  years  ;  and  this  Discovery 
the  Defendant  is  bound  to  give.  But  he  has  a  right  to 
protect  himself  in  Equity,  by  the  Statute  of  Limitations, 
from  a  Discovery  as  to  the  original  constitution  of  the 
Debt,  or  whether  it  has  since  been  paid.  The  proper 
course  therefore  is,  for  the  Defendant  to  plead  the 
Statute  to  such  last-mentioned  matters,  and  then  to 
answer  fully  the  rest  of  the  Bill ;  and  to  introduce 
Averments  in  the  Plea,  to  the  effect  of  the  Answer,  is  a 
useless  repetition  of  the  same  matter,  and  mere  confusion 
as  to  the  rule  and  use  of  Averments. 

I  must  over-rule  the  Plea,  but  I  will  permit  you  to  put 
in  another  Plea. 
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3d  August.  SCOTT  V.  HARWOOD. 

1  HIS  Cause  how  came  on  for  further  Directions,  and 
favour  of  Chil-    a  Question  arose  on  the  WiU  of  E.  S.  Turner,  which 
dren  of  Testa^     was  as  follows  : — 
tor*s  Sister^ 
held,  on  the  ,,  j  ^^^  ^^  ^^^^^  ^^^  ^^  ^  ^^  ^^  ^^  WiUiam 

the  whole  of  the  ^^^^  Harwopd  and  William  Dairy  mple,  all  and  evoy 
fFill,  to  apply  to  ^Y  freehold  and  Copyhold  Estates,  upon  the  Trusts 
such  Children  nevertheless  hereinafter  declared' of  and  concerning  the 
onfy  as  tcere  same,  (that  is  to  say,)  upon  Trust  that  the  said  William 
living  at  the  Tooke  Ilarwood  and  the  said  William  Dairy mple,  luA 
esa  ors  ea  ,  ^^  Survivor  of  them,  and  his  Heirs,  do  and  shall  stand 
elude  after-bom  ^"^  ^®  seised  of  the  said  Freehold  and  Copyhold  Estates 
Children.  ^^^  Premises  hereby  devised,  to  the  use  and  behoof  of 

all  and  every  the  Children  of  the  Body  of  my  Sister, 
Sarah  Ann  Scott,  Wife  of  Thomas  Scott,  of  Bircham  in 
the  County  of  Norfolk,  Clerk,  lawfully  begotten,  and 
their  Heirs  for  ever ;  and  in  case  the  said  Children  of 
my  said  Sister  should  all  die  before  they  respectively 
attain  the  age  of  twenty-one  years,  to  the  use  and 
behoof  of  all  and  every  the  Children  of  Edward  Crocklei/t 
o(  Linton,  in  the  County  of  Cambridge  \  and  upon  this 
further  Trust,  that  the  said  WiUiam  Tooke  Harwood,  and 
the  said  William  Dalrymple,  or  the  Survivor  of  them, 
and  his  Executors  or  Administrators,  shall  receive  the 
Rents,  Issues  and  Profits  of  all  and  every  my  Freehold 
and  Copyhold  Premises  from  and  after  my  Decease,  and 
place  the  same  at  Interest  upon  good  and  sufficient 
Securities,  in  such  a  manner  as  he  or  they  shall  think 
proper,  to  and  for  the  use  of  my  said  Sister's  Children, 
until  they  shall  attain  the  age  of  twenty-one  years,  and 
to  divide  the  same  equally  amongst  my  said    Sister's 
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Children,  share  and  share  alike,  paying  to  each  his  or  \2ai. 
her  Share  when  he  or  she  shall  attain  the  age  of  **— v— — ^ 
twenty-one  years ;  and  in  case  all  the  Children  of  my  Scott 
said  Sister  shall  die  before  they  respectively  attain  the 
age  of  twenty-one  years,  that  then  they  the  said  Trus- 
tees, or  the  Survivor  of  them,  or  his  Executors  or 
Administrators,  shall  divide  the  last-mentioned  Rents, 
Issues  and  Profits  equally  amongst  the  Children  of  the 
said  Edward  Crockley,  share  and  share  alike.  AH  the 
rest,  residue  and  remainder  of  my  Personal  Estate,  of 
what  nature  or  kind  soever,  not  hereinbefore  given  of 
bequeathed,  after  the  payment  of  my  Funeral  Expences^ 
just  Debts  and  Legacies,  I  give  and  bequeath  unta  the 
said  William  Tooke  Harwood  and  William  Daltymple,  to 
bold  to  the  said  William  Taoke  Harwood  and  William 
Dalrymple,  their  Executors  or  Administrators  upon  this 
special  Trust  and  Confidence,  nevertheless,  that  is  to 
say,  that  they  my  said  Trustees^  or  the  Survivor  of 
them,  or  the  Executors  or  Administrators  of  such  Sur- 
vivor, do  and  shall  from  and  after  my  Decease  receive 
the  Interest,  Dividends,  Rents,  Issues  and  Profits  thereof 
from  time  to  time  as  the  same  shall  become  payable, 
and  place  the  same  on  Security  at  Interest,  until  my 
said  Sister's  Children  shall  have  respectively  attained 
the  age  of  twenty-one  years;  and  upon  this  further 
Trust,  to  divide  the  whole  of  the  said  rest,  residue  and 
remainder  of  my  said  Personal  Estate,  together  with 
the  accumulated  Interest,  Dividends,  Rents,  Issues  and 
Profits,  unto  and  amongst  my  said  Sister's  Children^ 
equally,  share  and  share  alike,  and  to  pay  the  said 
Children  their  Shares  thereof  when  and  as  they  should 
respectively  attain  twenty-one  years ;  and  if  any  of  my 
said  Sister's  Children  shall  happen  to  die  before  he,  she, 
or  they,  shall  have  attained  the  age  of  twenty-one  years, 
then  the  part  of  him,  her  or  them,  so  dying,  to  be 
V0L.V.  A  A 
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divided  amongst  the  Survivors  and  Survivor  of  them, 
part  and  share  alike ;  and  in  case  all  my  said  Sister's 
Children  shall  die  before  they  attain  the  age  of  twenty- 
one  years,  then  in  Trust  to  pay,  assign,  transfer  and 
convey  the  said  rest,  residue  and  remainder  of  my 
Personal  Estate,  and  the  accumulated  Interest,  Divi- 
dends and  Produce  thereof,  to  the  Children  of  the  said 
Edward  Crockley,  equal  Shares  thereof,  whensoever  they 
the  said  Children  of  the  said  Edward  Crockley  shall 
respectively  attain  the  age  of  twenty-one  years.  And 
my  will  and  meaning  is,  that  if  any  of  the  Children 
of  the  said  Edward  Crockley  shall  happen  to  die  before 
he,  she  or  they  shall  have  attained  the  age  of  twenty- 
one  years,  then  the  Part  or  Share  of  him  her  or  them 
so  dying  to  go  and  be  divided  to  and  amongst  the 
Survivors  and  Survivor  of  them,  part  and  share  alike;" 
and  the  Testator  thereby  authorized  and  appointed 
his  said  Trustees,  or  the  Survivor  of  them,  or  his  Exe- 
cutors, Administrators  or  Assigns,  to  sell  and  dispose 
of  any  part  of  his  said  Freehold  and  Copyhold  Estates, 
in  order  to  pay  his  just  Debts  and  Legacies,  and  other 
sums  of  Money  therein  specified. 


The  Testator's  Sister  had  several  Children  bom  at 
the  Testator's  Death,  and  other  Children,  the  Plain- 
tiffs, bom  after  the  Testator's  Death,  and  before  the 
eldest  Child  attained  twenty-one.  The  Question  was, 
whether  the  latter  Children  took  any  benefit  under  the 
Devise  ? 

Mr.  Bell,  and  Mr.  Pemberton,  for  the  Plaintiff,  con- 
tended  that  the  Trustees  took  a  Fee;  and  that  according 
to  ElUson'^Y.  Airey  (a),  no  Child  could  take  until  the 


(a)  2  Ves.  5^8. 
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eldest  attained  twenty-one,  because,  if  all  the  Children 
died  under  that  age,  the  Estate  was  to  go  over ;  and 
that  Children  bom  before  the  eldest  attained  twenty- 
one,  took  equally  with  those  bom  at  the  Testator's 
Death.  They  cited  also  Baldwin  v.  Carver  (b),  and 
Hughes  V.  Hughes  (c).  It  is  very  clear  as  to  the  Per- 
Mmal  Estate,  disposed  of  by  the  residuary  Clause,  that 
all  the  Childr^i  bom  before  the  eldest  attained  twenty- 
one  would  take  equally  with  those  living  at  the  Testa- 
tor's Death.  And  the  apparent  intention  of  the  Testator 
was,  that  the  Real  Estate  should  go  in  the  same  manner 
as  his  Personal  Estate. 


335 

1821. 

Scott 

V. 

Haewood. 


Mr.  (hven,  contra,  was  stopped  by  the  Court. 


The  Vice-Chancellor  : — 
In  this  Case,  it  may  be  well  conjectured  that  the 
Testator  meant  that  the  afler-bom  Children  of  his  Sister, 
who  where  to  share  in  his  residuary  Personal  Estate, 
were  also  to  benefit  by  the  devise  of  his  real  Estate ; 
but  the  Question  for  the  Court  is,  whether  this  Will 
contains  an  expressed  intention  to  that  effect  ?  It  may 
be  doubtful  here,  whether  the  Tmstees  took  the  legal 
Fee,  or  whether  they  took  only  a  seisin  to  uses,  but  it 
does  not  appear  to  me  to  be  material  to  the  interest  of 
the  Children,  whether  they  take  legally  or  equitably  only. 
The  devise  to  all  and  every  the  Children  of  his  Sister, 
lawfully  begotten,  and  their  Heirs,  is,  according  to  the 
force  of  the  expression,  to  take  effect  in  possession  at 
his  Death ;  and  imless  it  be  plainly  controlled  by  what 
follows,  must  be  confined  to  Children  living  at  his  Death. 
It  is  only  when  the  Gift  to  Children  is  not  to  take 
effect  in  possession  at  the  Death,  that  it  can  open  to  let 


(fi)  I  Cowp.  309. 


(0  1  Bro.  C.  C.  386. 
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i8si.  ^^  Children  born  after  the  Death  and  before  the  Posses* 

'  sion.    If  all  the  said  Children  of  the  Sister  die  before 

Scott         twenty-one,  then  the  Estate  is  given  over ;  but  this  Gift 
oyer,  construed  by  way  of  executory  Derise,  is  perfectly 
consistent  with  the  immediate  Fee  before  given  to  the 
Children  living  at  the  Death,  being  in  terms  confined  to 
the  said  Children  who  are  to  take  the  Fee.     Then  fol- 
lows the  direction,  that  the  Trustees  shall  receive  and 
accumulate  the  Rents  until  his  said  Sister's  Children 
shall  attain  twenty-one,  and  by  necessary  inference  this 
must  be  confined  to  the  Children  to  whom  the  Estate  is 
before  given.    The  next  Clause  provides,  that  the  Trus- 
tees shall  divide  the  Rents,  so  accumulated,  amongst 
the  Children  of  the  Sister  who  shall  attain  twenty-one; 
and  if  all  such  Children  shall  die  under  twenty-one^ 
then  the  Rents  are  given  over ;  and  here  again,  by  ne- 
cessary inference,  the  Testator  must  be  considered  as 
speaking  of  the  Children  to  whom  the  Estate  is  given. 
The  whole  of  this  Devise,  therefore,  being  capable  of  a 
clear  consistent  construction  in  favour  of  the  Children  of 
the  Sister  living  at  the  Testator's  Death,  I  cannot,  with 
any  safety  to  Property,  adopt,  upon  conjecture,  a  con- 
struction in  favour  of  after-bom  Children,  which,  though 
it  might  be  reconciled  to  some  Clauses,  would  wholly 
militate  against  the  clear  force  of  other  Expressions, 
Declare  that  the  Devise  is  confined  to  the  Children  of 
the  Sister  living  at  the  death  of  the  Testator ;  and  that 
only  one  of  such  Children  living  to  attain  twenty-one,  he 
is  entitled  to  the  whole  Rents  and  Profits  which  accu- 
mulated before  that  period  (d). 

(d)  See  Singleton  v.  Single-    S.  C.  1  Cox,  68 ;  and  love- 
ton,  in  note  to  1  Bro.  C.  C.  542.    daj^  v.  HopkinSf  Ambl.  37^ 
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GOWER  V.  GROSVENOR. 

[This  Case  having  bten  so  much  observed  vpon  in  the  preceding 
Case  of  Lord  Deerhurst  v.  Duke  of  St.  Albans,  ante^ 
page  932,  4^*  and  in  several  other  Cases^  the  Publication 
from  a  MS.  Note,  of  another  Report  of  that  Case, 
more  complete  than  the  Report  by  Barvardistok,  in 
which  there  is  a  chasm,  xdHI,  probably,  be  acceptable  to  the 
Profession^ 

oIR  Richard  Grosvenor,  by  his  Will,  devised  all  his 
Real  Estates  to  his  next  Brother  ITunnas  Grosvenor,  for 
Life,  without  impeachment  of  Waste,  with  Remainders 
to  Trustees  to  preserve  Contingent  Remainders,  with 
Remainder  to  the  first  Son  of  the  said  Thomas,  and  the 
Heirs  Male  of  the  Body  of  such  first  Son,  with  like 
Remainders  to  the  other  Sons  in  Tail  Male;  and,  in 
default  of  Issueof  my  Brother  Thomas  Grosvenor,  "  I  give 
and  devise  all  my  Real  Estate  to  my  Brother  Robert 
Grosvenor,  for  Life,  with  Remainders  to  Trustees  to 
preserve  Contingent  Remainders,  Remainder  to  his  first 
and  every  other  Son  in  Tail  Male.  And  my  will  and 
mind  is,  that  my  Library  of  Books,  Jewels,  Plate  and 
Furniture  of  my  Houses  in  A.  B.  and  C.  shall  go  as 
Heir-looms,  as  far  as  they  can  by  Law,  to  the  Heir 
Male  of  my  Family  successively,  as  my  Real  Estate  is 
hereby  settled.'' 

Sir  Thomas  Grosvenor,  the  first  Devisee,  died  without 
ever  having  any  Issue,  so  that  the  Real  Estate  came  to 
Sir  Robert ,  and  this  Bill  was  brought  by  a  Legatee  of 
Sir  Thomas,  to  have  the  Jewels,  Plate,  Books  and  Fur- 
niture made  liable  to  the  Legacy,  as  part  of  the  Personal 
Estate  of  Sir  Thomas. 
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On  the  other  hand«  the  Defendant^  Sir  Robert  Gros- 
venor,  insisted  that  he  was  entitled  to  those  things  by 
way  of  executory  Devise^  under  the  Will  of  Sir  Richard, 


Lord Hardwicke,  Chancellor: — 
The  Question  is,  whether  the  Jewels^  Plate,  Books  and 
Furniture  ,of  Sir  Richard  Grosvenor,  are  to  be  considered 
in  the  event  that  hath  happened  as  part  of  the  Personal 
Estate  of  Sir  Thomas  Grosvenor  ?  And  this  is  a  very  con- 
siderable Question,  not  only  in  respect  of  the  different 
Determinations  that  have  been  upon  Cases  of  executory 
Devises  of  Personal  Chattels,  but  likewise  in  respect  of 
the  frequency  of  this  Clause  in  Wills,  Marriage  Articles 
and  Settlements,  for  the  settling  and  securing  Furniture, 
Plate,  and  things  of  this  kind  as  Heir-looms ;  not 
indeed  in  the  strict  sense  in  which  the  Law  considers 
Heir-looms,  but  as  a  design  and  purpose  to  preserve 
them  in  a  Family  as  much  as  possible. 

If  a  very  strict  construction  should  be  put  upon  these 
words,  and  if  where  such  things  could  not  go  exactly  as 
the  Real  Estate  is  limited  they  should  be  considered  as 
becoming  Personal  Estate,  I  doubt  it  would  overturn 
abundance  of  Limitations  and  Settlements  that  have 
been  made  of  such  kind  of  Personal  Chattels  which  are 
intended  to  be  preserved  as  Monuments  in  a  Family,  to 
support  the  honour  and  dignity  of  it. 


But  be  this  as  it  will,  the  Rules  of  Law  aad  Equity 
are  to  take  place,  which  are  founded  on  the  reason  of 
the  thing  and  positive  Determinations;  but  then  the 
intention  of  the  Testator  is  to  be  supported  as  far  as  it 
can  be  made  consisting  with  those  Determinations. 
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Nothing  can  be  more  clear  than  the  intention  of  the 
Testator  in  this  Case,  nor  nothing  more  contrary  to  that 
intention  than  ^hat  is  contended  for  on  the  part  of  the 
Plaintiff. 
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But  in  order  to  find  out  the  Rules  of  Equity  and 
the  positive  Determinations,  I  shall  consider  this  Case 
in  two  lights. 

First,  as  the  Clause  upon  which  the  Question  de- 
pends refers  to  the  Limitations  in  the  Will  of  the  Real 
Estates;  and  supposing  these  Limitations  had  been 
repeated  by  express  words^  and  applied  to  these  Personal 
Chattels. 

And,  second,  in  the  next  place,  I  shall  consider  that 
Clause  in  another  light,  viz.  whether  it  is  not  rather  to 
be  taken  as  a  directory  Clause  to  the  Executors. 

And  I  think  so  much  will  arise  under  this  latter 
consideration  as  will  prevent  me  from  giving  any 
Opinion,  determining  the  first  Question.  But  yet  I 
shall  give  my  present  thoughts  concerning  the  first 
Question,  but  not  s6  as  to  preclude  myself  hereafter. 

Sir  Richard  Grosvenor  having  plainly  an  intention  to 
settle  his  Real  Estate,  which  was  very  large,  in  his 
Family,  and  to  limit,  as  far  as  the  Law  would  allow  him, 
the  Personal  Chattels  in  question,  devises  in  the  manner 
as  hath  been  stated. 


It  is  impossible,  in  common  sense,  to  draw  in  all  the 
Limitations  of  his  Real  Estate,  by  express  words,  to 
the   disposition   of   these   personal  Chattels ;    as   for 

A  A   4 
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cxafliple:  tfaatCloBK of TrartKi to ptcKTre Contingent 
€«  BeaBundcfs  to  take  in  dken  aH  the  rat.    And  soppoee 

that  be  bad  espnmir  ioHtcd  thae  Pcnonal  Thii^s  to 
Sir  Ticiwei  Cf  utcir,  fcr  life ;  aad  after  his  Decease  to 
the  Fiiit  SoQ  uf  Ida  Bodr,  lawfally  begpUen ;  and  the 
Hesra  Malea of  Ae  Bodj of  tmA  fiiat  Son;  and  after- 
wards to  bia  other  Sona  in  Tafl  Male,  in  like  manner; 
and  in  de&nh  of  such  lane,  to  bia  Brother,  Robert 
Gronemor,   for  life.       Nov,   it  is  insisted,   that  had 
the  limitation  to  Sir  Robert  Gnmcemor  been   in  this 
manner,  it  would  hare  been  void,  thoogh  Sir  ITumai 
Grmttmor,  as  in  the  present  Case,  nerer  had  a  Son; 
and  that  it-ia  to  be  considered  aa  good,  or  bad,  accord- 
ing aa  it  stood  at  the  time  of  making  the  Will ;  and 
that  no  erent  afterwards  happening,  can  make  it  better  or 
worse:  and  that  by  this  limitation  Sir  Rkiard  Grasvenor 
hath  attempted  to  limit  these  Personal  Chattels  in  a 
manner  the  Law  will  not  endnre ;  and  that  the  Remain- 
ders to  the  Sons  of  Sir  Thomas  was  contingent  at  the 
time  of  the  Will,  and  the  Contingency  hath  never  hap- 
pened ;  yet  it  may  be  void,  being  a  Remainder  after 
an  Estate  TaiL      It  is  tnie,   nothing  can  be  clearer 
than  that  where  there  is  a  Remainder  of  a  Personal 
Estate  limited  to  one,  after  what  would  be  an  Estate 
Tail,  in  a  Real  Estate,  vested  in  another,  that  Remainder 
would  be  void.      It  is  true.  Cases  of  this  kind  have 
received  diiSferent  Determinations,    and  very  different 
fates,  since  these  executory  Devises  of  Personal  Chat- 
tels were  first  allowed ;  and  the  latter  Cases  have  gone 
a  great  deal  farther  than  the  first.    But,  however,  it  is 
still  adhered  to,  that  wherever  there  is  a  Remainder, 
plainly  after  an  Estate  Tail  limited  before,  that  Remain- 
der is  void,  and  the  Person  who  was  to  have  the  Estate 
Tail  will  have  the  dispositions  of  the  whole. 
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But  yet,  I  thinks  there  is  a  great  difference  in  the        Gowsr 
reason  of  the  thing  between  snch  a  Limitation  in  Tail  v. 

vested,  and  a  contingent  one.  Where  such  a  Limitation  Grosvenob. 
in  Tail  is  given  to  be  vested  immediately,  the  Party 
trusts  to  no  event,  he  does  not  put  it  as  a  thing  doubt- 
ful which  way  the  event  may  happen,  for  if  he  gives  it 
to  ji.  for  Life,  and  then  to  J3.  and  the  Heirs  of  his  body, 
B.  being  in  esse,  and  then  to  C,  he  trusts  to  no  Contin- 
gency for  the  performance  and  execution  of  his  Will ; 
and  in  that  case,  therefore,  no  event  can  make  it  better 
or  worse;  and  though  B.  dies  never  so  early,  though 
within  the  compass  of  a  life  from  the  deBth  of  the 
Testator,  or  the  making  the  Will,  that  will  not  varj^ 
the  case,  because  it  was  bad  in  its  creation,  and  there 
was  no  Contingency;  he  gave  it  upon  certain  facts, 
.which,  in  point  of  Law,  made  the  subsequent  Limita- 
tion void. 

But  a  man  who  gives  such  a  thing  upon  a  Contin- 
gency, gives  it  upon  a  supposition  that  the  event  may 
or  may  not  fall  out ;  as  for  example :  every  contingent 
Remainder,  even  of  a  Real  Estate,  depends  upon  the 
event  whether  it  shall  be  good  or  void.  As  if  an  Estate 
is  given  to  il..  Remainder  to  the  first  Son  of  A.,  without 
any  Trustees  to  preserve  contingent  Remainders ;  if  A. 
die  before  he  hath  a  Son  bom,  the  Remainder  was  void 
by  the  event,  even  though  he  should  have  had  a  posthu- 
mous Son  before  the  Statute  of  William  the  Third,  which 
hath  settled  that  question.  So  if  a  man  gives  an  Estate 
to  A.  Remainder  to  the  right  Heirs  of  £.,  and  A.  dies 
before  B.  that  would  be  void  by  the  event,  though  if  it 
had  fallen  out  otherwise  it  would  have  been  good, 
and  therefore  all  these  contingent  Remain<ZeL*s  depend 
upon  the  Event. 
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•  I  say  this  to  explain  what  I  first  said,  that  there  is  a 
great  difference  between  Estates  given  to  vest  imme- 
diately, and  such  as  are  given  to  vest  only  upon  Con- 
tingency, for  in  the  latter  case  it  may  be  taken  together 
with  the  Contingency,  and  it  would  be  contradictory  tjo 
the  Will  to  say  that  the  event  falling  out  one  way  or 
the  other  would  make  no  difference. 


Suppose  then  the  Testator  had  repeated  the  words 
he  makes  use  of  as  to  his  Real  Estate,  when  he  gave  the 
Personal  Chattels  in  question,  whereby  in  default  of 
Issue  Male  of  Sir  Thomas  Grosvenor  it  would  be  given 
to  Sir  Robert,  what  is  the  plain  construction  of  these 
words,  and  what  Contingencies  do  they  take  in? 
Plainly  two ;  first,  if  my  Brother,  Thomas  Grosvenor,  die 
without  ever  having  a  Son,  and  secondly,  if  he  hath  a 
Son,  and  such  Son  die  without  Issue  Male.  And  sup- 
pose the  Will  had  been  penned  in  such  a  manner,  I 
should  be  glad  to  know  whether  any  Lawyer  would 
insist  upon  it  that  the  first  Contingency  would  not  have 
been  good  ;  it  is  impossible  to  deny  it,  for  if  there  are 
two  Contingencies,  and  one  good,  and  that  falls  out, 
the  Devise  over  will  be  good  though  the  other  Contin- 
gency be  bad,  for  the  bad  subsequent  Contingency, 
where  he  makes  two,  could  never  have  touched  the 
Limitation  over  upon  Trust 

This  is  what  seems  to  me  to  be  implied,  which,  if 
expressed,  could  not  have  been  doubted. 


This  therefore  is  not  making  a  Devise  good  or  bad,  as 
an  event  falls  out  which  was  not  in  the  view  of  the 
Testator,  but  construing  his  Will  according  to  the 
Contingencies  which  he  hath  either  expressed  or  im- 
plied in  his  Will. 
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This  is  something  like  the  Case  of  Loddington  v. 
Kime  (a),  where  there  was  a  Fee  upon  a  Fee,  and  the 
Court  said  it  was  a  Fee  Simple  with  a  double  aspect, 
good  or  bad  as  the  Contingency  fell  out  one  way  or  the 
other. 
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It  is  true  indeed  that  the  Cases  which  have  been 
upon  this  Point  are  very  various,  and  have  received  dif- 
ferent Determinations,  and  it  is  certain  that  the  old  ones 
go  a  great  way  in  denying  this  Doctrine,  and  that  in 
latter  Cases  it  hath  been  favoured.  Indeed  my  last 
Predecessor,  for  whose  Opinion  I  have  a  great  deference, 
did  express  himself  rather  in  favour  of  the  old  Determi- 
nations against  the  latter. 

But  I  will  consider  the  Cases  particularly. 

The  first  is  Sir  William  Backhursfs  Case,  which  is  in 
Pollexfen,  and  is  cited  by  Lord  Nottingham,  in  the  Duke 
of  Noffoll^s  Case  (6),  in  these  Words,  "  If  a  Term  be 
limited  to  a  Man  for  Life,  and  after  to  his  first,  second, 
third  and  other  Sons  in  Tail  Male  successively,  and  for 
default  of  such  Issue,  the  Remainder  over,  though  the 
Contingency  never  happen,  yet  that  Remainder  is  void, 
though  there  was  never  a  Son  bom  to  him,  for  that  looks 
like  a  Perpetuity.'* 

That  is  this  Case,  but  is  it  to  be  bad  because  it  looks 
like  a  Perpetuity,  if  it  be  not  one? 

The  next  Case  is  that  of  Burgis  v.  Burgis,  cited  by 
Lord  Nottingham  (c),  in  the  same  Opinion ;  a  Term  is 
limited  to  one  for  Life  with  contingent  Remainder  to 

(fl)  1  Salk.  824.  (b)  3  Ch.  Ca.  29. 

(c)  1  Mod.  1 14. 
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his  Sons  in  Tail,  and  if  he  should  have  no  Son  or  Sons 
there  Remainder  to  Daughters,  though  he  hath  no  Son, 
yet,  because  it  is  foreign  and  distant  to  expect  a  Re- 
mainder after  the  death  of  a  Son  to  be  bom  without 
Issue,  that  having  a  prospect  of  a  Perpetuity  also  was 
adjudged  to  be  void. 


Lord  Nottingham  was  a  great  Master  of  Words,  and 
in  this  Case  he  only  varies  the  Words  of  the  Reason 
given  in  the  first,  but  he  did  not  consider  that  there  was 
a  double  Contingency  in  this  Case,  either  expressed  or 
impUed — ^if  there  is  no  Son,  or  if  there  is  a  S<m  and 
such  Son  dies  without  Issue — and  there  seems  to  be  no 
doubt  but  that  if  the  Contingency  happen  that  there  is 
no  Son,  the  Remainder  over  would  be  good. 

And  this  is  the  reason  of  the  Case  (^  Vachell  v. 
VachelHd).  Thomas  Vachell  devised  the  use  of  his  Paint- 
ings and  Prints,  Books,  8cc.  to  his  Wife  for  life,  and  if 
she  be  with  Child  of  a  Son,  then,  after  her  Decease,  to 
such  Son ;  but  if  his  Wife  be  not  with  Child  of  a  Son,  or 
if  the  same  Son  shall  die  without  having  Issue  Male  of 
his  Body,  then,  after  the  death  of  his  Wife  and  such 
Son,  to  Thomas  Vachell;  Lord  Keeper  Bridgman  declared 
he  had  advised  with  the  Judges,  and,  being  assisted  with 
Justice  Rainsford  and  Wild,  decreed,  that  as  the  Wife  of 
the  Devisor  not  being  vnth  Child  of  a  Son,  so  that  the 
Contingency  upon  which  the  Limitations  over  was 
made  never  happened,  the  Devise  to  Thomas  Vachell 
was  an  absolute  Devise  and  good  in  Law. 

It  is  plain  upon  one  of  the  Contingencies  this  was  a 
void  limitationi  for  if  there  had  been  a  Son  it  would 


((i)  1  Chan.  Cases,  130. 
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have  vested  in  him  and  the  Issue  Male  of  his  Body,  but 
because  there  was  another  Contingency  expressed,  and 
it  was  put  in  the  disjunctive,  and  there  never  was  a  Son, 
the  Remainder  over  was  held  good. 

If  in  the  present  Case  both  Contingencies  are  implied, 
it  is  the  same  thing,  void  by  the  event,  if  Sir  Thonuu 
Grosvenor  had  a  Son,  and  if  none,  then  good. 

There  is  another  Case  of  Higgins  v.  Dowler  (e) ;  and 
I  do  agree  it  is  very  difficult  to  find  out  whether  there 
was  any  judicial  Determination  upon  the  Point,  or 
not ;  but  it  is  not  to  be  doubted  but  Lord  Cowper  did 
fling  out  that  Opinion  upon  the  argument  of  the  De- 
murrer, that  in  regard  there  never  was  a  Son,  but  only 
a  Daughter,  the  Limitation  over  to  the  Daughter  was 
good ;  for  I  have  seen  a  manuscript  Note  of  that  Case 
not  in  print,  which  agrees  with  the  others,  and  he 
mentioned,  as  I  have  stated,  what  the  different  Contin- 
gencies implied,  and  therefore  so  far  it  is  an  Opinion  of 
Lord  Cotoper,  but  no  judicial  Determination  of  that 
Point. 

But  there  is  a  much  older  Case  which  much  favours 
this  Opinion,  that  of  Wood  v.  Sanders  (/).  The  Trust  of 
a  long  Term  of  Years  Umited  to  the  Father  for  Sixty 
Years,  if  he  so  long  live,  then  to  John  and  his  Executors 
if  he  survived  his  Father  and  Mother;  and  if  he  dies  in 
their  Life-time,  having  Issue,  then  to  his  Issue  ;  but  if 
he  dies  without  Issue,  leaving  the  Father  and  Mother, 
then  the  Remainder  to  Edward  in  Tail.  John  did  die, 
without  Issue,  in  the  Life- time  of  his  Father  and  Mother. 
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(e)  2  P.  Wms.  626.  mentioned   in   the  Duke  of 

(/)    Pollexfcn,    35;     and     Norfolk's  CabC^  35. 
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GowEA         Bridgman,  Lord  Keeper,  assisted  by  Twisden  and  Rains* 

V*  fordj  resolved  that  the  Remainder  over  to  Edward  was 

Grosvenor.    good,  for  the  whole  Term  had  vested  in  John  if  he  had 

survived,  yet  the  Contingency  never  happening,  and 
so  wearing  out  within  the  compass  of  Lives  in  being,  the 
Remainder  over  to  Edwdrd  might  well  be  limited  upon  it. 
This  is  put  merely  upon  the  Contingency  never  happen- 
ing, for  if  it  had  happened,  there  can  be  no  doubt  but 
the  Limitation  over  would  not  have  been  good.  So  in 
the  present  Case,  had  Sir  Thomas  Grosvenor  had  a  Son, 
the  whole  would  have  vested  in  him. 

I  think  this  Case  of  Wood  v.  Sanders  greatly  supports 
the  Opinion  of  Lord  Cowper  above  mentioned ;  and  as 
to  the  subsequent  Cases,  it  is  rightly  said,  they  have 
varyings. 

The  Case  of  Stanly  v.  Leigh  (g),  is  admitted  to  be  an 
Authority  in  point  for  the  Defendant;  but  then  that  is 
impeached  by  the  Case  of  Clare  v.  Clare  (h),  before  Lord 
Talbot;  and  then  comes  the  subsequent  Case  of  Saberton 
V.  Saberton  (i),  which  seems  to  me  very  strong  in  the  pre- 
sent Case;  indeed  there  are  the  words,  **  in  case  any  other 
of  them  have  any  lawful  Issue/'  What  the  Judges  went 
upon  in  that  Case  I  cannot  well  tell,  as  it  is  not  usual 
to  give  Reasons  in  their  Certificate ;  but  I  think  much 
weight  cannot  be  laid  upon  those  Words,  though,  it  is 
true,  there  was  in  the  Case  of  North  v.  Chapman  (k) ; 
but  in  that  Case  there  was  no  express  Limitation  to  the 
Issue  Male,  but  only  to  the  Plaintiff  for  Life,  and  the 
Estate  Tail  of  the  Real  Estate  arose  by  implication. 
And  it  was  argued  by  Lord  Macclesfield,  that  if  in  the 

(g)  2  P-  Wms.  61 8-  S.  C.  MS.     (0  Ibid.  245. 

(A)  Forr.  21.  (A:)  1  P.  Wms.  663. 
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Real  Estate,  you  imply  an  Estate  Tail,  merely  in  com- 
pliance with  the  intention  of  the  Testator,  and  add  the 
words,  "  to  the  Heirs  of  his  Body  before  the  other,"  it 
would  be  very  hard  to  raise  the  same  Implication  to 
destroy  his  Intention  as  to  the  Personalty. 
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But  in  the  Case  of  Saberton  v.  Saberton,  there  was 
an  express  Limitation  to  all  the  Issue  Male  of  the  Tenant 
for  Life,  and  therefore  there  could  be  no  foundation  to 
confine  the  words  to  their  leaving  Issue  at  the  time  of 
their  Death. 


lliese  are  the  reasons  which  make  my  opinion  incline 
to  the  Cases,  that  where  such  a  Contingency  does  not 
happen,  the  Limitation  over  is  good ;  but  there  is  no 
occasion  for  me  in  this  Case  to  give  such  an  opinion  as 
may  conclude  myself  in  so  litigated  a  point,  because 
here  are  added  the  Vords  '*  as  far  as  by  Law  they  can," 
which  I  think  are  very  material  words,  and  exclude  all 
the  objections  that  were  made  in  the  Case  of  Backhurst, 
and  that  of  Burgis  v.  Burgis,  for  it  is  impossible  to 
object  here  that  the  Testator  had  any  intention  contrary 
to  the  rules  of  Law,  for  he  hath  by  these  words  delivered 
himself  from  any  imputation  of  that  kind  ;  and  I  take 
these  words  to  be  but  the  same  in  point  of  construction 
as  if  he  had  said  '^  as  much  as  by  the  rules  of  Law  and 
Equity  they  can ;"  for  when  a  man  uses  these  expressions 
in  a  Will)  the  rules  of  Equity  being  the  Law  of  this 
Court,  the  true  construction  of  these  words  are  as  much 
as,  by  the  Common  Law  of  the  Land,  or  the  rules  of  this 
Court,  which  is  in  many  cases  the  Law  with  regard  to 
Property  to  a  Court ;  and  therefore  I  think  it  is  not  to 
be  taken  as  if  he  had  repeated  the  words  used  concerning 
the  Real  Estate  all  over  again  as  to  the  Personal,  but 
only  as  far  as  the  Law  would  permit  them  to  go.    Then 
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GowEft       how  far  would  that  permit  them  to  go  ?    He  might  cer- 

V.  tainly  have  given  these  things  to  Sir  Thomas  Grosvenor 

Grosvenor.    for  life,  and  to  the  first  Son  and  the  Heirs  of  his  Body, 

and  if  he  dies  without  Issu^  before  Twenty-one  then 
^  Remainder  over;  and  every  body  knows  the  common 
way  of  settling  Terms  for  years  is  to  settle  the  whde 
Term  in  Trustees  in  Trust,  to^  permit  the  Husband  and 
Wife  to  take  the  Profits  for  so  many  years  of  the  Tenn 
as  they  shall  live,  and  afterwards  to  permit  the  first  Sod 
of  the  Marriage  to  receive  the  Profits  till  he  attain  the 
age  of  Twenty-one  years,  and  if  he  lives  to  attain 
Twenty-one,  then  the  Trustees  to  assign  over  the  whole 
Term  to  him,  but  if  he  dies  before  Twenty-one,  then  in 
Trust  to  permit  the  second  Son. 

The  Case  of  Stevens  v.  Stevens  was  not  the  first  Case 
wherein  it  was  held  that  an  executory  Devise  for  an 
Infancy  beyond  the  compass  of  a  Life,  was  good;  it  is 
indeed  the  first  wherein  it  was  directly  determined  in 
the  case  of  a  Freehold,  though  the  Case  of  Tayhr  v. 
Biddall  (/),  is  a  strong  authority  that  way ;  but  what  the 
Judges  went  upon  was,  it  had  been  allowed  in  Cases 
of  terms  for  Years,  and  so  it  is  mentioned  in  their 
Certificate. 

0 

As  Sir  'Richard  Grosvenor  hath  referred  himself  to  the 
Rules  of  Law,  I  think  the  Limitations  ought  to  go  as 
far  as  those  Rules  will  permit ;  and  that  is,  to  Sir  Tho- 
mas, and  afterwards  to  his  Son,  if  he  have  any,  but  now 
he  hath  none,  to  Sir  Robert. 

The  latter  point  made  goes  a  great  way  to  aid  the 
Determination,  which  is,  that  this  is  to  be  taken  as  a 

(/)  3  Mod.  28g. 
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directory  Clause  to  his  Executors ;  and  I  am  inclined  to 
consider  all  Clauses  of  this  kind,  in  any  ways  referring 
to  the  rules  of  Law,  in  this  manner. 
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There  are  no  express  words  of  Devise,  but  it  is  only 
said,  '*  my  will  and  mind  is,  that  my  Library,  &c.  shall 
go,''  &c. ;  and  when  it  is  afterwards  said,  '*  as  far  as  by 
Law  they  can,"  it  would  be  a  very  hard  construction  to 
call  this  an  express  Gift  or  Legacy  to  the  Party,  on  pur- 
pose to  defeat  the  intention  of  the  Testator.  Indeed, 
all  personal  things  first  vest  in  the  Executors ;  and  I  un- 
derstand this  Limitation  to  Sir  Thomas  to  be  according 
to  Manning  and  Lampet's  Case,  and  all  the  Cases,  a  Gift 
only  for  his  Life ;  and  though  Sir  Thomas  enjoyed  them 
for  that  time,  yet  the  intention  of  the  Testator  was  to 
have  them  go  in  succession,  and  I  think  here  is  nothing 
done  which  is  to  be  considered  a  general  Assent  in  the 
Executors  to  defeat  or  divest  the  Property  out  of  him- 
self, but  I  rather  think  the  Property  may  sttll  be  consi- 
dered as  remaining  in  the  Executors. 


It  is  the  most  reasonable,  natural,  and  satisfactory 
construction  to  understand  this  Clause,  where  no  ex- 
press Gift  is  made,  as  a  directory  Clause  to  the  Exe- 
cutors ;  it  would  otherwise  be  of  pernicious  consequence, 
as  there  are  Clauses  of  this  kind,  not  only  in  Devises, 
but  likewise  in  Marriage  Settlements  of  Chattels  Real ; 
and  if  a  man  settles  his  Leasehold  Lands  (which  often 
lie  intermixed  with  his  Freehold)  to  go  with  his  Free- 
hold, as  far  as  by  the  rules  of  Law  they  can,  it  would 
be  very  hard  to  say,  notwithstanding,  they  should  be 
considered  as  Personal  Estate.  When  a  man  makes 
use  of  words  of  this  kind,  he  does  not  make  the  Li- 
mitation himself,  but  he  leaves  it  to  the  Law  to  do  it 
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for  him.  And,  therefore,  this  is  something  like  Serjeant 
Maynard!^  Case,  where  he  wrote  in  the  Margin  of  his 
Will,  "  Valeat  quantum  valere  potest/^  and  the  Lord 
Chancellor  inserted,  "  Trustees  to  preserve  Contingent 
Remainders,'*  though  none  in  the  Will,  because  the 
Testator  appeared  to  have  an  intention  that  it  should  go 
as  far  as  the  Law  would  permit. 


Therefore,  upon  the  whole,  I  am  of  opinion,  that 
these  Chattels,  Jewels,  Plate,  Furniture,  and  Library  of 
Books,  are  to  go  in  the  manner  I  have  already  men- 
tioned, and  are  not  to  be  considered  as  part  of  the  Per- 
sonal Estate  of  Sir  Thomas  Grosvenor. 

But  I  desire  to  repeat  it  again,  that  I  would  not  be  un- 
derstood to  have  given  any  conclusive  Opinion  binding 
myself  upon  the  first  general  Question. 


END    OF    PART    II. 
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"^ -— ■■■■B^fci*— —  3d,  4th,  11th 

and  S5th  Nov. 

1821. 

HURST  and  another  v.  BEACH  and  others.  is^  Jan. 

* * ' 

A  MORTGAGE,  dated  the  18th  October  1813,  by  way  A  deUvery  up  of 

of  Demise  for  one  thousand  years,  was  made  by  the  Mortgage  Deed* 

Defendant,  Beachto  B.  Heath  to  secure  1,000/.  and  the  ^''^""f  ''T'' 

n      1  ,    ,         1       -r.      1      /.    T»      .     ^^^  Debt;    but 

same  was   further  secured  by   the   Bond  of  Beach,  ^j^  deUverv 

Beach  was  Bailiff  to,  and  a  distant  Relation  of,  B.  Heath,  of  g^^j^  Deeds 
a  Lady  much  advanced  in  years.    In  the  Answer  of  JSeacA  and  of  a  Bond^ 
it  was  stated,  that  a  few  days  before  her  Death,  and  g^^en  at  the  time 
one   day   previous   to    the    Codicil,    after  mentioned,  of  the  Mortgage^ 
B.  Heath  called  for  the  Tide  Deeds  and  the  Mortgage,  •^^'"  ^^T'^* 
and,  aUuding  to  some  former  Conversation  respecting  th^  acouittin^  th 
Title  Deeds,  said,  *'  111  make  you  safe  ;  HI  give  them  x)^^^  ,•„  ^ase  the 
up  to  you  now  ;^  and  she  then  gave  Beach  instructions  Donor  should  not 
where  to  find  the  Deeds ;  and,  upon  his  bringing  them  recover  Jrom  the 
to  her,  the  Testatrix  gave  the  Deeds  back  to  him,  and  ^^^^'  ^^^ 
told  him,  *'  to  take  them,  and  to  take  care  of  them ; —    ,  . 

that  if  she  got  well  she  was  to  have  them  back  again,  j^^ffw*  anaff'ec- 
but  that  if  she  died  he  was  to  have  them  for  his  own  ^^ai  Donation 

mortis  causi. 
The  Doctrine  as  to  accumulative  Legacies,  and  as   to  the  admissibility 
Evidence  in  such  Cases. 
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use."  On  the  following  day,  she  reminded  Beach  of 
what  had  passed,  and  advised  him  to  keep  the  Deeds 
safe. 

By  the  Will  of  B.  Heath,  dated  the  2d  January  1812, 
several  Legacies  were  given,  and  the  Will  proceeded 
thus ;  *'  I  also  give  and  bequeath  to  John  Beach,  (mean- 
ing the  said  John  Beach)  now  living  with  me,  the  Sum 
of  300/.,  all  which  said  Legacies  I  direct  and  desire  may 
be  paid  immediately  after  my  Decease,  and  bear  legal 
Interest  from  my  Death  till  paid." 

By  a  Codicil  to  her  Will,  dated  the  1  ith  day  of  Feb- 
ruary 1814,  the  Testatrix,  after  giving  several  Legacies 
of  500/.  each,  gave  "  to  my  Man  Servant,  John  Beach, 
a  like  Legacy  or  Sum  of  500  L"  The  Testatrix  then 
gave  a  like  Sum  of  500  /.  to  her  Maid  Servant ;  and  all 
these  Legacies  she  directed  to  be  paid  at  the  end  of  six 
months  after  her  Decease. 


The  Testatrix  died  on  the  15th  February  1814.  The 
Bill  was  filed  by  the  Executors,  aud  prayed  that  the 
Defendant  might  be  decreed  to  deliver  up  the  Mortgage 
of  the  18th  October  1813,  ^^^  ^^  Deeds,  8cc.  in  his 
Possession,  relating  to  the  mortgaged  Premises;  and 
that  the  Legacy  of  500/.  bequeathed  by  the  Codicil  to 
Beach,  might  be  declaied  to  be  given  in  lieu  and  satis- 
faction of  the  Legacy  of  300/.  left  by  the  Will. 

The  first  Question  was,  whether  the  delivery  of  the 
Mortgage  and  Bond,  and  the  Title  Deeds,  operated  as 
a  Legacy  mortis  causa,  or  as  a  release  of  the  Mortgage 
Debt?  The  next  Question  was,  whether  the  Legacy  by 
the  Codicil  was  accumulative,  or  substitutional  ?  and, 
lastly,  whether  Evidence  was  admissible  to  prove  that 
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the  Testatrix  did  not  mean  that  the  Defendant  should 

take  both  Legacies  ? 

Hurst 

Much  Evidence  was  entered  into  as  to  the  circiun-     "^^  *°^^" 

stances  attending  the  dehvering  up  of  the  Deeds^  and         Brack 

the  Expressions  then  used,  and  as  to  the  intention  with      ^nd  others. 

which  the  Legacy  by  the  Codicil  was  given.   A  Witness 

on  behalf  of  the  Plaintiffs  was  one  of  the  Executors. 

His  Evidence  was  objected  to  as  being  interested  in 

increasing  the  Assets;    and  the  Vice-chancellor   said, 

that  as  an  Executor  it  was  his  interest  to  increase  the 

Assets,  for  it  was  an  office  of  Expense  to  which  the 

Assets  were  applicable;    and   that   it   must   be  con-  Executor  cemnot 

sidered   as  a  rule,   that  an   Executor   cannot  be  ex-  ^  examined  as  a 

amined  as  a  Witness  to  increase  the  Assets.    It  was        "^  ^  **" 

crease  the  Jlssets* 
also  objected,    that  Evidence  could  not  be  received 

to  show  that  the  Legacy,   given  by  the  Codicil,  was 

meant  to  be  substitutional.    That  Evidence  was  only 

received  de  bene  esse. 

Mr.  Home,  and  Mr.  Spranger,  for  the  Plaintiffs  : — 
The  first  Question  is,  ^yhether  the  delivering  up  of 
the  Mortgage   and  the    Bond   is   good  as  a  Donmtio 
mortis  causa  ? 

Beach  was  a  Servant  to  the  Testatrix  at  low,  annual. 
Wages.  The  Legacy  to  him  in  the  Will  and  the  Codicil 
describes  him  as  a  '*  Servant.''  The  Mortgage  was  in 
1813.  A  Mortgage  cannot  be  the  subject  of  a  Donatio 
mortis  causd.  A  delivery  of  that  which  constitutes  the 
Debt,  a  Bond,  for  instance,  as  in  Gardner  y.  Parker  (a), 
may  so  be  given,  but  not  a  Mortgage  :  the  Mortgage 
Deeds  do  not  constitute  the  Debt,  but  only  a  Security 

(a)  Ante,  vol.  3,  p.  184. 
c  c  2 
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for  it.  Besides,  it  would  be  in  the  teeth  of  the  Statute 
of  Frauds,  which  requires  the  Assignment  to  be  in 
writing  (b).  The  Bill,  nor  the  Answer,  does  not  state 
that  the  Bond  given  with  the  Mortgage  was  delivered 
to  Beach  with  the  Mortgage  Deeds.  The  Evidence,  to 
say  the  least  of  it,  renders  it  very  doubtful  with  what 
view  the  Mortgage  Deeds  were  delivered  to  Beach, 
whether  as  intending  a  Gift  in  case  the  Testatrix  did  not 
recover,  or  to  prevent  her  personal  Representatives 
suing  immediately  on  her  Death  for  the  Mortgage 
Money.  After  the  supposed  Gift,  the  Codicil  was 
made ;  and  it  affords  a  strong  inference  that  a  gift  of 
the  Mortgage  was  not  intended,  as  no  mention  of  it  is 
made  in  the  Codicil;  and  she  gives  him  a  further 
Bounty  by  such  Codicil.  The  Evidence  is  so  strong, 
that  the  Court  will  not,  without  directing  an  Issue,  say, 
that  a  Donation  mortis  causa  was  intended. 


Then  as  to  the  Legacies.  The  500/.  Legacy  by  the 
Codicil  must  be  taken,  not  as  additional,  but  as  substi- 
tutional. The  Evidence  we  contend  is  admissible,  and 
if  so,  it  clearly  proves  that  the  500/.  given^  by  the  Codicil 
was  intended  in  lieu  of  the  300/.  given  by  the  Will.  In 
Osborne  v.  the  Duke  of  Leeds  (c),  the  Master  of  the  Rolls 
doubted  whether  such  Evidence  was  admissible;  the 
Case  did  not  require  a  Decision  on  that  point ;  but  His 
Honor  admits,  that  in  Coote  v.  Boi/d  (d),  Lord  Thurlow 
considered  such  Evidence  as  admissible  on  either  side. 

Mr.  Bell,  and  Mr.  Pepys,  for  the  Defendant  Beach  ;— 
There  are  two  Questions  :  1st.  As  to  the  Mortgage; 
2d.  As  to  the  Legacies. 


{b)    See  Ilassel  v.   Tmt, 
Ambl.  319. 


(0  5  Ves.  369. 
((/)3  Bro.  C.C.  521 
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ist.  Are  we  bound  to  deliver  up  these  Mortgage  Deeds  ? 
Beach  was  the  Agent  of  the  Testatrix,  and  a  Relation. 
It  appears  from  the  Evidence,  that  she  being  a  Widow, 
and  without  any  Family,  intended  to  advance  him  in 
the  World,  and  with  that  view  she  gave  him  back  the 
Mortgage  he  had  granted  to  her.  But  the  mere  deli- 
vering up  of  the  Mortgage  Deeds  was  not  sufficient, 
and  therefore  with  them  she  gave  up  the  Bond.  Though 
she  could  not  thus  by  parol  transfer  her  interest  in  the 
Land,  she  might  give  up  the  Money  due  on  the  Mort- 
gage. When  she  gave  up  the  Bond  she  gave  up  the 
Debt,  for  the  Bond  constituted  the  Debt,  and  the 
Mortgage  was  only  the  Security  for  such  Debt.  It 
operated  as  a  release  of  the  Demand  in  case  she  died. 


Hurst 
and  another 

Beach 
and  others. 


The  Vice-Chancellor  : — 
The  facts  which  are  to  raise  this  question,  as  to  the 
donatio  mortis  causa,  are  left  in  much  doubt.  One 
of  the  Witnesses,  according  to  the  Evidence,  speaks 
differently  at  different  times.  It  is  probable  that  the 
Bond  was  delivered  up  with  the  Mortgage  Deed.  There 
must  be  an  Issue  to  try  whether  the  Mortgage  and  Bond 
were  delivered  up  by  the  Testatrix  to  the  Defendant 
Beach,  for  the  purpose  of  releasing  or  acquitting  the 
Debt  due  from  him  in  case  she  did  not  recover  from 
the  Illness  with  which  she  was  then  afflicted. 

Counsel  for  Defendant — continued. 
With  respect  to  the  Legacies,  we  say  Beach  is  en- 
titled both  to  the  Legacy  by  the  Will,  and  that  by  the 
Codicil.    The  latter  is  an  accumulative  Legacy. 


A  Bill  was  filed  in  the  Court  of  Exchequer  by  one  of 
the  Legatees  under  this  Will,  and  there,  the  Legacy  to 
Beach  was  held  to  be  accumulative.     Evidence  is  inad- 
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missible  to  show  that  the  Legacy  by  the  Codicil  was  in- 
tended in  lieu  of  that  given  by  the  Will. 

The  Vice-Chancbllor  : — 
What  is  the  rule  of  the  Ecclesiastical  Court  in  these 
cases  ?  On  a  question  as  to  a  Legacy,  I  should  think  it 
right  to  follow  the  Rules  by  which  they  are  guided  in 
the  reception  of  Evidence.  In  general,  they  resort  to 
the  Rule  of  the  Civil  Law,  but  not  in  all  cases.  If  this 
Case  would  bear  the  Expense,  I  should  have  wished  to 
hear  it  argued  by  some  Civilians.  Let  a  Case  be  stated 
for  the  opinion  of  two  CiviUans.  If  the  Case  is  not  de- 
termined by  decision  in  the  Ecclesiastical  Court,  I  must 
determine  it  by  the  principles  of  this  Court.  I  have  a 
strong  opinion  against  the  admissibility  of  the  Evidence. 


A  Case  was  accordingly  stated  for  the  opinions  of 
Dr.  Swabey  and  Dr.  Lashington. 

After  stating  the  Will  and  Codicil  the  following  Ques- 
tions were  submitted : — 

QMestions. 

1st.  Whether,  upon  a  Question  in  the  Ecclesiastical 
Court,  as  to  whether  the  Legatee  is  entitled  to  the  Le- 
gacy given  by  the  Will  and  also  by  the  Codicil,  any  de- 
clarations of  the  Testatrix  of  her  intention  that  the  Legacy 
given  by  the  Codicil  should  be  in  substitution  for  the 
l^g^y  given  by  the  Will,  could,  according  to  the  prac- 
tice of  the  Ecclesiastical  Court,  be  received,  and  whe- 
ther such  practice  is  warranted  by  any  Decision  of  that 
Court  (€)  f 

2d.  Whether,   in  Questions  as  to  the  admissibility 


(c)  Sec  Vootf  v.  CooUf  \  Bro.  448. 
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of  Evidence  to  explain  a  Testator's  intention  as  to 
whether  Legacies  given  by  a  Will  and  Codicil  should  be 
accumulative,  or  the  one  taken  in  substitution  for  the 
other,  the  Ecclesiastical  Court  adopts,  or  is  regulated 
by,  the  principles  of  the  Civil  Law  ? 

Answer. 

1st,  and  2d.    It  is  very  rarely  that  any  Suit  is  now 
brought  in  the  Ecclesiastical  Courts  for  the  recovery  of 
a  Legacy,  and  we  are  not  aware  that  the  point  submit- 
ted to  our  consideration  has  ever  received  any  decision 
in  those  Courts,  nor,  indeed,  been  the  subject  of  discus- 
sion.   In  all  Questions  upon  the  admissibility  of  Evi- 
dence to  explain  whether  a  Testator  intended  Legacies 
given  by  both  Will  and  Codicil  to  be  accumulative  or 
not,  we  are  of  opinion  that  the  Judges  of  the  Ecclesias- 
tical Courts   would  conform  themselves  to  the  Rules 
established  by  the  Courts  of  Equity ;  but,  in  doubtful 
points,  where  the  admissibiUty  of  any  peculiar  species 
of  Evidence  had  either  not  been  discussed  in  the  Courts 
of  Equity  or  left  undecided  by  them,  we  think  the  Rules 
of  the  Civil  Law  would  govern.      Where  Legacies  are 
given  by  Will  and  Codicil,  the  Civil  Law  presumes  them 
to  be  accumulative,  but,  according  to  that  Law,  this  pre- 
sumption  might   be    rebutted   by  Evidence  produced 
on  the  part  of  the  Heir.— Neither  the  Text  Authori- 
ties, nor  the  Commentators,  define  what  species  of  Evi- 
dence would  be  admissible  for  such  a  purpose ;  nor  do 
we  believe  that  the  nice  distinctions  upon  the  admission 
of  parol  Evidence  to  explain  written  Instruments  were 
adopted  in  that  Law :  we  think  that  if  such  a  Case 
should  arise  in  the  Ecclesiastical  Court,  the  course  pur- 
sued would  be  to  inquire,  whether  the  Courts  of  Equity 
had  any  decided  Rule  on  the  point,  and,  on  finding  that 
they  had  not,  then,  as  the  Civil  Law  has  neither  directly 
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nor  indirectly  excluded  that  species  of  Evidence,  in 
our  judgment  the  Ecclesiastical  Courts  would  admit 
tbe  declarations  of  the  Testator  as  to  his  Intention. 


Doctors  Commons, 
Nov.  23,  1819. 


M.  Swabey.     ^ 
Stephen  Ltuhington, 


The  Questions  and  the  Answer  being  read,  the  Vice^ 
Chancellor  said  he  would  look  into  the  Decisions. 


1831. 
iStlbJan, 


The  Vicb-Chancellob  : — 
In  Cases  of  this  class   considerable  confusion  has 
been  introduced  from  the  inaccuracy  of  Reporters.    The 
material  Errors  in  Atkyn*&  Report  (/)  of  the  leading  case 
of  The  Duke  of  St.  jtlbam  v.  Beauclerk,  are  pointed 
out  by  Lord  Bathurst  in  his  Judgment  in  Hooley  v. 
Hatton  (g) ;  and  no  person  can  read  Lord  Thurlow's  re- 
ported Judgment  upon  this  subject,  without  observing, 
that  he  is  often  made  to  contradict  himself.    I  think  the 
true  result  of  the  Decisions,  as  they  apply  to  the  present 
pointy  is  to  be  stated  thus : — ^Where  a  Testator  leaves 
two  testamentary  Instruments,  and  in  both  has  given 
a  Legacy  simplidter  to  the   same  Person,   the  Court, 
considering  that  he  who  has  twice  given,  must,  prim& 
facie,  be  intended  to  mean  two  Gifts,  awards  to  the  Le- 
gatee both  Legacies ;  and  it  is  indifferent  whether  the 
second  Legacy  is  of  the  same  amount,  or  less,  or  larger, 
than  the  first.      But  if  in  such  two  Instruments  the 
Legacies  are  not  given  simplidter,  but  the  motive  of 
the  Gift  is  eipressed,  and  in  both  Instruments  the  same 
motive  is  expressed,  and  the  same  Sum  is  given,  the 
Court   considers   these   two  coincidences  as  raising  a 

(/;  3  Atk.  636.  Ridges  v.  Morrison,  i  Bro.  C  .C. 

{g)  Stated  in  a  Note  to      389;  and  S.  C.  3  Dick.  491. 
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preBumption  that  the  Testator  did  not  by  the  second 
Instrument  mean  a  second  Gift,  but  meant  only  a  re- 
petition of  the  former  Gift. 

The  Court  raises  this  presumption  only  where  the 
double  coincidence  occurs,  of  the  same  motive,  and  the 
same  Sum,  in  both  Instruments.  It  will  not  raise  it,  if 
in  either  Instrument  there  be  no  motiye,  or  a  different 
motive,  expressed,  although  the  Sums  be  the  same ;  nor 
will  it  raise  it,  if  the  same  motive  be  expressed  in  both 
Instruments,  and  the  Sums  be  different.  The  pre- 
sumption cannot  therefore  be  raised  in  this  ca^e,  al- 
though it  be  admitted  that  the  motives  are  the  same, 
inasmuch  as  the  Sums  are  different,  and  upon  the  face 
of  these  Instruments  the  Defendant  is  entitled  to  both 
Sums. 


Hurst 
and  another 
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This  reasoning  has  no  application  to  Cases  where  the 
second  Instrument  affords  intrinsic  evidence  that  it 
was  intended  by  the  Testator  in  substitution  of  the  first 
Instrument,  as  in  the  cases  of  the  Duke  of  St.  Albans 
V.  Beauckrk,  Coote  v.  Bwfd  (A),  and  the  late  case  of 
Attorney  General  v.  Harley,  before  me  (i). 

Upon  the  Question,  whether  evidence  is  admissible  to 
prove  that  the  Testatrix  did  not  mean  that  the  De- 
fendant should  take  both  Sums,  there  are  no  Decisions 
in  Courts  of  Equity.  There  are  obiter  dicta  for  the 
admission  of  such  Testimony;  but  in  the  Duke  of 
Leeds  v.  Osborne  the  point  was  fully  argued,  and  Lord 
Alvanky  appears  to  have  inclined  against  receiving  it. 
It  did  not,  however,  become  necessary  there,  to  decide 
the  Question. 


{h)  t  BrcC.  0.521. 


(f )  Ante,  4  vol.  263. 
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It  is  to  be  collected  from  the    D^est  that  it  was 
admitted  by  the  Civil  Law, 

This  Court  has  no  original  jurisdiction  in  testamen- 
tary matters;  it  acts  with  respect  to  them  only  upon 
the  ground  of  administering  a  Trust ;  and  is  bound  to 
adopt,  in  questions  of  Legacy,  the  Principles  and  Rules 
of  the  Ecclesiastical  Court.  I  found  it  necessary, 
therefore,  to  direct  inquiry  to  be  made  in  that  Court 
upon  this  point,  and  the  Answer  that  I  hare  received 
is,  that  no  Decision  has  taken  place  there  upon  this 
Question,  and  that  no  settled  Opinion  is  formed  upon  it 

It  remains  then  to  be  considered  upon  the  principles 
of  Evidence  which  are  received  in  our  own  Law. 


Our  primary  Principle,  is,  that  Evidence  is  not  ad- 
missible to  contradict  a  written  Instrument.  In  some 
cases.  Courts  of  Equity  raise  a  presumption  against  the 
apparent  intention  of  a  testamentary  Instrument,  and 
there  they  will  receive  Evidence  to  repel  that  presump- 
tion ;  for  the  effect  of  such  Testimony  is  not  to  show 
that  the  Testator  did  not  mean  what  he  has  said,  but, 
on  the  contrary,  to  prove  that  he  did  mean  what  he 
has  expressed. 

Thus,  where  the  Court  raises  the  presumption  against 
the  intention  of  a  double  Gift,  by  reason  that  the  Sums 
and  the  motive  are  the  same  in  both  Instruments,  it  will 
receive  Evidence  that  the  Testator  actually  intended  the 
double  Giil  he  has  expressed.  In  like  manner.  Evidence 
is  received  to  repel  the  presumption  raised  against  an 
Executor's  title  to  the  residue,  from  the  circumstance 
of  a  Legacy  given  to  him ;  and  to  repel  the  presump- 
tion that  a  portion  is  satisfied  by  a  Legacy. 
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In  all  these  cases  the  Evidence  is  received  in  sup- 
port of  the  apparent  effect  of  the  Instrument,  and  not 
against  it. 

Here  the  Evidence  tendered  is  not  in  support  of  the 
apparent  effect  of  the  Instrument,  but  directly  against 
it.  This  Codicil  leaves  unrevoked  the  former  Legacy  of 
300/.  to  the  Defendant,  and  makes  io  him  a  further 
substantive  Gift  of  500/.  The  Evidence  tendered  is, 
that  the  Testatrix  did  not  mean  this  as  a  further  gift  of 
500/.  but  meant  to  substitute  the  500/.  in  the  place 
of  the  former  300  /. 

I  am  of  opinion,  therefore,  that  such  Evidence  can- 
not be  received  without  breaking  in  upon  the  primary 
rule,  that  parol  Evidence  is  not  admissible  against  the 
expressed  effect  of  a  written  Instrument. 

The  Minutes  of  the  Decree  were  thus : 

**  Declare  that  the  Defendant,  John  Beach,  is  entitled 
as  well  to  the  Legacy  of  300/.  given  to  him  by  the  Will 
of  Betty  Heath  the  Testatrix,  in  the  Pleadings  named, 
as  to  the  Legacy  of  500/.  given  to  him  by  the  Codicil 
to  the  said  Testatrix's  said  Will;  and  the  Plaintiff 
William  Hurst,  and  the  Defendants  James  Bourne  and 
John  Jackson,  the  Executors  of  the  said  Testatrix,  by 
their  Counsel  admitting  Assets  of  the  said  Testatrix, 
sufficient  to  satisfy  the  said  Legacies,  refer  it  to  the 
Master  to  compute  Interest,  after  the  rate  of  4/.  per 
cent,  per  annum,  from  the  end  of  one  year  after  the 
said  Testatrix's  Death,  on  the  said  Legacies  of  300/. 
and  500/.  and  to  tax  the  said  Defendant,  John  Beach, 
his  Costs  of  so  much  of  this  Suit  as  relfite  to  the  said 


361 

1821. 
^ s, ' 

Hurst 

and  another 

r. 

Bkach 
and  others. 


362 


* ^        * 

Hurst 
and  another 

Beach 
and  oihen. 


CASES    IN    CHANCERY. 

two  Legacies ;  and  let  the  Plaintiff  WUliam  Hurst,  and 
the  Defendants  James  Bourne  and  John  Jackson,  pay 
unto  the  said  Defendant,  John  Beach,  the  said  two 
Legacies  of  300/.  and  500/.  together  with  what  the 
Master  shall  compute  for  the  Interest  thereon,  and 
tax  the  said  Defendants  said  Costs  as  aforesaid ;  and 
let  the  Parties  proceed  to  a  Trial  at  Law  at  the  next 
Assizes  to  be  holden  for  the  County  of  Worcester^  on 
the  following  Issue,  that  is  to  say»  '  Whether  the  In- 
denture of  Mortgage  and  Bond  in  the  Pleadings  men- 
tioned, dated  respectively  the  18th  day  of  November 
1813,  and  the  several  Deeds,  Muniments  and  Writings 
in  the  Pleadings  also  mentioned,  relating  to  the  said 
Messuage  or  Dwelling  House,  Hereditaments  and  Pre- 
mises, demised  by  the  said  Indenture  of  Mortgage,  were 
deUvered  up  by  the  said  Testatrix,  Betty  Heath,  to  the 
Defendant  John  Beach,  for  the  purpose  of  releasing  or 
acquitting  the  Debt  due  from  him  in  case  she  did  not 
recover  from  the  Illness  with  which  she  was  then 
afflicted ;  and  the  said  Defendant,  Jo/m  Beach,  is  to  be 
Plaintiff  at  Law>  and  the  Plaintiffs,  George  Waldron  and 
William  Hurst,  are  to  be  Defendants  at  Law,  who  are 
forthwith  to  name  an  Attorney,  to  accept  a  Declaration, 
appear  and  plead  to  Issue ;  and  refer  it  to  the  Master  to 
settle  the  Issue  in  case  the  Parties  differ  about  the 
same  ;  and  in  case  any  special  circumstances  shall  arise 
upon  the  said  Trial,  the  same  are  to  be  indorsed  upon 
the  postea ;  and  let  all  Deeds  and  Writings  in  the  cus- 
tody or  power  of  any  of  the  Parties,  relating  to  the 
matters  in  question,  be  produced  before  the  said  Master 
upon  Oath ;  and  let  either  side  be  at  liberty  to  inspect 
the  same,  and  take  Copies  thereof  at  their  own  Expense ; 
and  let  such  of  them,  as  either  side  shall  give  notice  to 
produce  at  the  said  Trial,  be  produced  accordingly; 
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and  reserve  the  consideration  of  all  further  Directions, 
and  of  the  Costs  of  this  Suit,  until  after  the  said  Trial ; 
and  any  of  the  Parties  are  to  be  at  liberty  to  apply  to 
this  Court  as  there  shall  be  occasion." 


Note.  It  does  not  appear  at  the  Registrar's  Office 
that  the  Decree  was  drawn  up  and  passed.  Probably, 
the  Suit  was  afterwards  compromised. 


363 


i8ai. 


Hurst 
and  another 

V, 

Beach 
and  others. 


LORIMER  V.  LORIMER. 

X  HIS  was  a  Bill  for  a  Partition,  and  for  an  Account 
of  Rents  and  Profits. received  by  the  Defendant:  and 
the  Vice-Chancellor  held,  that  if  on  such*  a  Bill  the 
Defendant  appears  to  have  received  more  than  his  share 
of  the  Rents  and  Profits  of  the  Estate,  the  Court  will 
direct  an  Account,  and  will  not,  in  analogy  to  proceed- 
ings at  Law  for  a  Partition,  confine  its  relief  merely  to  a 
Partition ;  and  the  Decree  was  accordingly. 

Mr.  Bell,  for  the  Plaintiff. 


14th  April, 
1820. 

On  a  Bill  for  a 
PartitioHyand  an 
(ucount  of  Rents 
received^  a  De- 
cree for  that  pur" 
posexoiUbemade^ 
and  the  Relief 
will  not  be  con- 
fined  merely  to 
a  Partition. 


Mr.  Belt,  for  the  Defendant. 
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15th  April,  PRICHARD    V.    GEE. 

1820. 


It  is  a  Motion  of  -'- ^^   ^^  ^  Motion   to  discharge  an  Order  for  the 

course /oexamtfte  examination,  de  bene  esse,  of  a  Witness  who  was  up- 

de  bene  esse  a  wards  of  seventy  years  old,  upon  the  ground,  that  there 

Witness  above    ^j^g  j^  reference  of  the  Bill  for  impertinence  pending. 
*jo  years  old^  and 

/« ^^ ^ ^         The  Vice-Chancellor  was  of  opinion,  that  although  it 

jore  appearance ;  . 

and  it  is  no  ex^  ^^  possible  that  a  Witness  under  such  circumstances 

ception  thatare^  might  be  examined  to  matter  which  was  afterwards  ex- 

ference  of  the     punged,  that  this  was  a  less  evil  than  the  delay,  by  which 

BiUforimperti-^   the  Evidence  might  be  wholly  lost— and  that  the  pend- 

P^'^^^i*  ing   reference   for  impertinence  formed,   therefore,  no 

objection. 


33d  Aprfl,        Earl  of  NEWBURGH    v.   Countess   Dowager  of 
^_^«^  NEWBURGH. 

Parol  Evidence    ^HE  late  Earl  of  Newburgh   having  Estates  in  the 

"      ,!***,    ^    Counties  of   Sussex,  Gloucester,  and  elsewhere,  gave 

show  toot  the  If^ 

strument  is  not    ii^tr^c^o^s  ^  ^^^  Solicitor  to  prepare  a  Will,  which 

the  Will  of  the    int^  ^H^  was  to  give  to  his  Wife,  the  Countess  Dowager 

Testator  as  to  a  of  Newburgh,  an  Estate  for  Life  in  his  Estates  in  the 

particularEstate,  Counties  of  Sussex  and  Gloucester.     The  Solicitor  pre- 

out  u  not  adnus'  p2Lred  a  Will  in  writing  accordingly,  and  the  same  was 

^^   ,  .  ^  '  afterwards  laid  before  an  eminent  Conveyancer  to  settle. 
pose  of  setting  up 

the  disappointed  ^y  ^™®  accident,  the  word  "  Gloucester  "  was  struck 
intention  of  the  out  by  the  Conveyancer,  and  the  person  who  made  the 
Testator.  fair  copy  of  the  Will,  changed  the  word  ^  Counties"  into 

"  County ,*'  and  the  Will,  as  fairly  copied,  omitted  there- 
fore altogether  the  Estate  for  Life  to  the  Countess  Dow- 
ager, in  the  County  of  Gloucester. 
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At  the  time  Lord  Newburgh  executed  the  Will,  the 
Solicitor  who  attended  the  execution  had  with  him  the 
Abstract  of  the  Will  as  originally  prepared,  and  the  Will 
was  not  itself  read,  but  this  Abstract,  which  represented 
that  a  Life  Estate  was  given  to  Lady  Newburgh,  as  well  in 
Gloucester  as  in  Smsex ;  and  Lord  Newburgh  executed 
the  Will,  believing  that  it  followed  tRe  Abstract. 
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The  first  Bill  was  filed  for  the  execution  of  the  Trusts 
of  the  Will  as  they  actually  appeared  upon  the  face 
of  the  Will.  The  second  Bill  was  by  the  Countess 
Dowager  of  Newburgh,  stating  the  omission  of  her 
Life  Estate  in  Gloucester,  and  praying,  that  the  mistake 
in  that  respect  might  be  rectified,  and  that  the  Trusts 
of  the  Will  might  be  executed  with  such  correction. 

The  first  Question  was,  whether  the  Evidence  on  the 
part  of  the  Countess  Dowager  of  Newburgh  could  be 
received  for  the  purpose  of  correcting  the  mistake  ? 


The  Vice-chancellor  refused  the  Evidence;  because, 
admitting  it  to  be  clearly  made  out  that  the  mistake 
existed,  this  Court  had  no  authority  to  correct  the 
Will  according  to  the  intention.  The  Will  executed 
with  that  omission  was  certainly  not  the  Will  of  the 
Devisor,  and  so  it  must  be  found  by  a  Jury  upon  the 
facts  stated  as  to  the  Gloucester  Estate ;  but  the  Court 
could  not  for  that  reason  set  up  the  intention  of  the 
Testator,  which,  by  mistake,  he  had  been  prevented 
from  carrying  into  execution,  as  if  he  had  actually 
executed  that  intention  in  the  forms  prescribed  by  the 
Statute  of  Frauds.  To  assume  such  a  jurisdiction 
would,  in  efiect,  be  to  repeal  the  Statute  of  Frauds  in 


366 

i8flo. 

Earl  of 
Newburoh 

Countess 
Dowager  of 
Newbukgh. 


CASES   IN    CHANCERY. 

all  cases  where  a  Devisor   failed  to  comply  with  the 
Statute   by  mistake  or  accident,   and  to  operate  this 
repeal,  by  admitting  parol  Evidence  of  the  intention  of 
the  Devisor,  which  it  was  the  very  object  of  the  Statute 
to  avoid. — ^That  this  Case   bore  no  analogy  to  cases 
where  the  Devisee  or  Heir  prevented  another  Gift  in 
the  Will  by  undertaking  to  perform  it.       There,  the 
Statute  was  in  no  manner  broken  in  upon ;    but  this 
Court,  in  respect  of  the  Fraud  attempted,  fastened  that 
Trust  upon  the  Estate  which  in  Equity  and  Conscience 
attached  upon  it. — That  admitting  that  voluntary  Con- 
veyances might  be  corrected  upon  the  principle,  that 
as  between  Volunteers  this  Court  would  not  permit  a 
claim  proceeding  upon  mistake,  as  to  which  two  Cases 
were  cited ;    yet  this  principle  had  no  application  to 
the  case  of  Wills,   for  the  difficulty  was  not  that  the 
Will  was  a  voluntary  Instrument,  but  that  there  could 
be  no  Will  without  the  forms  of  the  Statute  of  Frauds, 
and  the  disappointed  intention  had   not  those  forms. 
That  if  any   Party  asked  the  same,  he  was  ready  to 
direct  an  Issue  to  try  whether  this  was  the  Will  of  the 
Testator  as  to  the  Gloucester  Estate,   and  upon  this 
Issue  the  Evidence  tendered  would  be  admissible.     No 
such  Issue  was  asked ;  and  the  Case  was  sent,  as  to 
several  questions  of  legal  construction,  to  the  Court  of 
Kin^s  Bench. 


The  Heir  here  contended  that  the  omission  of 
Lady  N.*s  Life  Estate  had  made  the  subsequent  Li- 
mitations void  as  too  remote ;  and  it  was  inmiaterial  to 
him,  if  he  was  right  in  this  point,  to  try  the  fact  of 
devisavit  vel  non  as  to  the  Gloucester  Estate.  If  other- 
vdse,  he  would  have  avoided  the  Will  as .  to  this  Estate 
upon  the  fact ;   because  a  Gift  immediate  is  not  an 
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execution  of  the  intention  to  give  after  a  prior  Life 
Estate,  and  the  omission  of  the  Life  Estate  of  Lady  N. 
must  therefore  have  defeated  the  whole  Devise  as  to  the 
Gloucester  Estate. 


I  was  not  present  at  the  argument  of  the  foregoing 
points,  but  am  informed  that,  as  to  this  last  point, 
Mr.  Bell  cited  a  Case,  not  in  print,  upon  the  authority 
of  Lord  Chief  Baron  Richards,  in  which  it  was  con- 
sidered that  Lord  Eldon  had  sent  it  to  a  Jury  to  try 
upon  the  same  idescription  of  facts,  what  was  the 
Will  of  the  Testator;  but  whether  any  such  Trial  had 
ever  taken  place  was  not  known. 

Mr.  Sugden  cited  Towers  v.  Moor  (a),  in  which  the 
8ame  doctrine  had  been  held,  as  to  the  Statute  of  Frauds, 
as  was -expressed  by  the  Vice-Chancellor. 


The  Case  was  afterwards  reheard  before  the  Vice-Chan" 
cettor,  and  it  was  then  suggested,  as  the  result  of  the  Con- 
veyancer's Evidence,  that  there  was  no  omission  in  the 
Will,  but  that  the  Error  was  owing  to  the  introduction 
of  a  passage  which  he  had  first  written,  and  afterwards 
struck  through  with  a  pen,  but  had  been  copied  by 
mistake  in  the  fair  Will;  and  it  was  contended  there 
ought,  therefore,  to  be  an  Issue  to  try  whether  those 
words,  so  introduced  by  mistake,  were  part  of  the  WilL 

The  Vice-Chancellor  thought  that  if  such  a  Case  had 
been  originally  made,  they  would  have  been  entitled  to 
such  an  Issue;  but  that  such  Case  being  in  direct 
opposition  to  the  allegations  upon  the  Record,  he  could 
not  entertain  it. 

(a)  2  Vernon,  98. 
Vol.  V.  D  D 
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36th  April,  WOOD  V.  HARMAN. 

1820. 


An  Authority  ThE  Plaintiff,  the  Executor  of  J.  W.  lent  a  Sum  of 
given  by  a  Tei-  600  /.  part  of  the  Assets  of  J.  W.  to  the  Defendant, 
tatortohii  Trus-  upon  Mortgage  with  a  Power  of  Sale,  and  now  filed  his 

tee  to  lay  out  gyj  f^^.  payment  of  the  Money,  or  sale  of  the  Premises. 
Money  on  Secu- 
rity ^  includes  in  .^.^      ,  .  , 
it,  an  Authority  ^h®  Defendant  pleaded  the  Will  of  J.  W.  which  au- 

to  give  sufficient  thorized  his  Executors  to  convert  all  his  Real  and  Per- 
Dischargestothe  sonal  Estate  into  Money,  and  lend  the  same  upon  good 
Borrowers.  Security,  upon  Trust  to  pay  the  Interest  to  his  Wife 

for  Life,  with  Remainder  over ;  and  the  Plea  averred 
that  the  600/.  lent  was  part  of  the  Residuary  Estate  of 
J.  W,  and  insisted  that,  by  reason  that  the  Testator  bad 
not  given  a  Power  and  Authority  to  his  Executors  to 
discharge  the  Persons  to  whom  they  might  lend  Monies, 
the  Plaintiff  was  not  entitled  to  receive  the  600/. 
without  the  concurrence  of  the  Persons  beneficially 
interested. 

I  was  not  present  at  the  Argument. 

The  rice'Chaficellor  overruled  the  Plea,  stating,  that 
the  Authority  given  by  the  Testator  to  lay  out  and  in- 
vest the  Money  was  an  Authority  to  do  all  acts  essen- 
tial to  that  Trust,  and  necessarily,  therefore,  to  give 
sufficient  Discharges  to  the  Borrowers  of  the  Money. 
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Original  Bill. 

Marquis  and   Marchioness  of   ORMONDE 

V.  KYNERSLEY. 

Bill  of  Revivor  and  Supplement, 
Marquis  of  ORMONDE  v.  KYNERSLEY 


apth  April, 
and  others.  ,Q^r^ 


1  HIS  Bill  was  filed  by  the  Remainder-man  against  the  Equitable  Waste 

Executor  of  the  deceased  Tenant  for  Life,  whose  Estate  »*  «  breach  of 

hsA  been  unimpeachable  of  Waste,  for  an  account  of  the  '^^^**  ««^  *^^ 

produce  of  ornamental  Timber,  which  had  been  cut  by  ^  ^       -^ 

\  ''   tator  are  an^ 

the  Tenant  for  Life.  noeroWe  for 

such  breach  of 
The  Plaintiff  early  in  1808  had  filed  his  Bill  against  Trust. 

the  Tenant  for  Life  himself  for  the  same  purposes,  and 
had  obtained  an  Injunction.  The  Tenant  for  Life  put 
in  his  Answer  to  that  Bill  on  the  1st  June  1808,  and  by 
consent,  an  Order  was  made  on  the  31st  July  1808,  re- 
ferring it  to  the  Master  to  inquire  as  to  the  ornamental 
and  other  Timber  which  had  been  cut  by  the  Tenant 
for  Life. 

This  Order  was  never  acted  upon ;  and  the  Tenant  for 
Life  lived  till  April  1815,  without  any  further  proceeding 
being  had  in  the  Cause. 

The  present  Bill  was  not  supplemental  to  that  Suit, 
but  to  a  subsequent  original  Bill.  The  Case  was  much 
argued.  I  was  not  present  at  the  Argument,  but  am 
informed,  that  it  was,  first,  contended  that  such  a  Bill 
could  not  be  filed,  and  the  following  Cases  were  cited ;  viz. 

D  D  2 
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Bis/top  of  Winchester  v.  Knight  (a).  Garth  v.  Cotton  (b). 
Hambly  v.  Trott  (c).  Lee  v.  Alston  (d).  Marquis  of  Lans- 
downe  v.  Marchioness  Dowager  of  Lansdowne  (e).  And 
secondly,  that  as  no  Timber  had  been  cut  since  the  In- 
junction in  1808,  and  the  Plaintiff  had  not  proceeded 
in  the  former  Cause,  he  must  be  taken  to  have  waved 
his  claim  in  that  respect. 

Mr.  Belly  Mr.  BenyoJi  and  Sir  G.  Hampson  for  the 

Plaintiff. 
Mr.  Heald  and for  the  Defendants. 

The  Vice-Cbancellor  held,  that  though  there  was  much 
ground  for  the  latter  defence,  yet  as  it  was  not  made 
by  the  Answer,  he  could  not  notice  it.  Upon  the  gene- 
ral point,  whether  such  a  Bill  could  be  maintained, 
His  Honour  stated — That  the  restraint  upon  the  legal 
Owner  as  to  equitable  Waste  was  to  be  considered  as 
founded  on  a  breach  of  that  trust  and  confidence  which 
the  Devisor  reposed  in  the  Tenant  for  Life,  that  he 
would  use  his  legal  Estate  only  for  the  purpose  of  fair 
enjoyment. — ^That  it  was  a  Trust  implied  in  Equity  from 
the  subsequent  Limitations,  and  from  the  presumed  in- 
tention of  the  Testator  that  he  meant  an  equal  benefit  to 
all  in  succession. — That  in  all  cases,  the  Assets  of  a  Tes- 
tator were  answemble  for  a  Profit  made  by  breach  of 
Trust:  and  an  Account  was  decreed  according  to  the 
Prayer  of  the  Bill. 


(a)  1  P.  Wras.  406. 
(^)iDick.  i83;S.C.3Atk. 
751 ;  and  1  Ves.  524.  546. 


(c)  Cowp.  376. 

(d)  1  Bro.  C.C.  194. 

(e)  Ante,  1  vol.  p.  116. 


CASES    IN    CHANCERY.  371 


i8io. 
SMITH  V.  DEATH.  19*  and  aoth 

June. 

HIS  was  a  Bill*  for  the  specific  performance  of  a 
Contract  of  Sale.  -The  Master  reported  in  favour  of  the  ^-*^  ^^^^  "^ 
Title,  and  the  Case  came  on  upon  Exceptions  to  his  ^'  ^f^  ^ 
Report.    The  Plaintiff's  Title  depended  upon  the  Will  ^^^^  ^  ^^.^^  ^ 
of  Edvoard  Wise,  who  devised  the  Property  in  question  pending  upon 
to  Charlei  Bromi  for  Life,  with  Remainder  to  the  use  matter  of  fact, 
and  behoof  of  such  Child  and  Children  of  the  Body  of  if  the  fact  do 
the  said  Charles  Brown,  and  him  surviving,  who  should  ^^'  ^^''"^  ^f 
be  brought  up    and    educated   as  a  Member  of  the  ^^^^^^^^ 
Established  Church  of  England,  and  should  be  a  con-  ^^ '^^^^^    ^ 
stant  frequenter  or  frequenters  thereof,  in  such  parts  and  p^Q^^  of  Ap* 
proportions,  &c.  as  he  the  said  Charles  Brown  should  pointment  in  a 
by  Deed  or  Will  appoint ;    and  in  default  of  such  ap-  Grantee  for 
pointment,  to  the  use  of  the  first  Son  of  the  Body  of  ^if^*  *^^S^  *" 
the  said  Charles  Brown,  lawfully  begotten,  who  should  •^^''^'^  ^  .^^^^ 
be  brought  up  and  educated  as  aforesaid,  and  should  be  .    ^fi^^^i^j^^d 
a  constant  frequenter  of  the  said  Church  of  England^  ^  ^  Recovery. 
and  the  Heirs  of  the  Body  of  such  Son,  with  divers 
Remainders  over. 

The  first  Son  of  Charles  Brown  attained  his  majority 
in  1817,  and  soon  afterwards  joined  with  his  Father  in 
suffering  a  Recovery,  under  which,  the  Plaintiff  claimed. 

Mr.  Sugden,  in  support  of  the  Exceptions. 
Mr.  Shadwell,  contra. 

It  was  first  objected  by  Mr.  Sugden,  that  the  power 
of  appointment  being  limited  to  surviving  Children 
at  the  death  of  the  Father,  the  immediate  Gift  to  Chil- 
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dreni  in  default  of  appointment,  was  to  be  construed 
with  the  same  limitation. 

The  Vice-chancellor  held,  that  such  a  construction 
would  be  contrary  to  the  force  of  the  expressions  used, 
and  not  warranted  by  necessary  or  rational  inference. 

Mr.  Sugden  next  contended,  that  the  description  of 
the  first  Son  '*  who  should  be  brought  up  and  educated 
as  a  Member  of  the  Established  Church  of  England, 
and  should  be  a  constant  frequenter  of  such  Churchy" 
was  in  its  nature  of  uncertain  procrf*,  and  was,  in  fact, 
inadequately  proved  before  the  Master  \  and  he  cited 
the  Case  of  Lowe  v.  Liuh  (a),  where  Sir  W.  Grant 
held  that  an  act  of  Bankruptcy  being  established,  a 
Purchaser  was  not  bound  to  take  a  Title  depending 
upon  Evidence  that  the  Bankrupt  was  not  so  indebted 
at  the  time  that  a  Commission  could  issue. 

The  Vke-ChanuUor  held,  that  it  could  not  be  insisted 
that  a  Purchaser  was  not  bound  to  take  a  Title  which,  in 
some  measure,  depended  upon  matter  of  fact,  for  almost 
every  Title  must  in  some  degree  depend  upon  such  matter. 
— ^Thatthe  matter  of  fact,  upon  which  a  Title  depended, 
might  be  such  as  not  in  its  nature  to  be  capable  of 
satisfactory  proof,  as  in  the  Case  of  Lowe  v.  Lush, 
and  such  a  Title  a  Purchaser  could  not  be  compelled  to 
take:  or,  the  fact  might  in  its  nature  be  capable  of 
satisfactory  proof,  and  yet  not  satisfactorily  proved; 
and  Courts  of  Equity,  by  assuming  a  jurisdiction  to 
compel  the  specific  performance  of  Agreements,  necessa- 
rily forced  upon  themselves  the  difiiculty  of  determining 


(tf)  14  Ves.  547. 
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such  questions ;  and  that  in  the  present  Case  it  did  ^  g^o. 

appear  to  him  that  the  fact  was  capable  of  proof,  and     *^        "^      ' 
was  satisfactorily  proved.  Smith 

Death. 
Mr.  Sugden  next  contended  that  the  Title  was  defec-* 

tive,  by  reason  that  the  power  given  to  Charles  Brawn  to 
appoint  to  his  Children,  was  not  extinguished  by  the 
Recovery ;  and  he  argued,  that  if  a  general  power  to  ap- 
point for  the  benefit  of  the  Owner  could  be  extinguished 
by  a  Recovery,  yet  that  a  particular  collateral  Power, 
not  being  an  interest  in  the  appointor,  or  to  be  exer- 
cised for  his  benefit,  but  in  the  nature  of  a  Trust  to  be 
executed  for  the  benefit  of  others,  could  not  be  so 
extinguished ;  and  he  cited  and  distinguished  the  Case 
of  Edwards  v.  Slater  (&),  that  being  the  Case  of  a 
power  to  jointure,  which  might  be  used  for  the  Party's 
benefit,  and  enable  him  to  obtain  a  larger  Portion  with 
his  Wife.  He  cited  also  Doe  v.  Jesson  (c),  since  re- 
versed in  the  House  of  Lords.  The  point,  he  observed, 
was  not  expressly  decided  in  that  Case,  but  that  Lord 
Redesdale  thought  the  Power  could  not  be  destroyed,  as 
it  was  not  to  be  exercised  for  the  Party's  own  benefit. 
Mr.  Sugden  referred  also  to  a  Case  of  West  v.  Burnej/, 
before  the  Vice-Chancellor  in  January  1819  (d). 

The  Vice-Chancellor  said,  that  in  West  v.  Burney  it 
appeared  to  him,  as  the  result  of  the  Authorities,  that 

(6)  Hard.  410.  Case  require  the  detennina- 

(c)  5  Maule  &  Selw.  95.  tion  of  it,  and  on  that  account 

(d)  According  to  my  Note  it  was  not  reported.  In  that 
of  that  Case,  which  was  very  Case  Mr  Sugden  contended 
ably  argued,  by  Mr.  Preston,  that  the  Power  was  exlin- 
OD  the  one  side,  and  Mr  Sug»  guished,  and  such  is  the  con- 
</eii  on  the  other,  the  point  was  elusion  in  his  work  on  Powers, 
not  determined,  nor  did  the  p.  79,  80.  Edit.  3. 
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every  Power  reserved  to  a  Grantee  or  Devisee  for  Life/ 
though  not  appendant  to  his  own  Estate,  as  a  leasing 
Power,  but  to  take  effect  after  the  determination  of  his 
own  Estate,  and  therefore  in  gross,  might  be  extinguished. 
— ^That  such  a  Grantee  or  Devisee  could  deal  with  the 
Estate  in  respect  of  his  Freehold  Interest;  and  his 
dealing  with  the  Estate,  so  as  to  create  interests  incon- 
sistent  with  the  exercise  of  his  Power,  must  extin- 
guish his  Power,  upon  the  general  principle  that  a  Per- 
son is  not  permitted  to  defeat  his  own  grant. — ^That  it 
made  no  difference  that  here  the  Power  was  a  particular 
Power  in  favour  of  Children ;  that  King  v.  MeUing  («), 
was  a  particular  Power  in  favour  of  the  Wife ;  that  sudi 
a  Power  could  not  be  called  a  Trust,  for  the  alleged 
cestui  que  Trmt  eould  not  compel  the  execution  of  it,  and 
being  at  the  option  of  the  Grantee  for  life  to  exercise 
or  not,  any  dealing  with  the  Estate  inconsistent  with  its 
exercise  must  determine  his  option. 


Exceptions  overruled. 


{e)  1  Ventr.  285. 
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_.; „„^„  1820. 

JUPP    V.   GEERING.  ad  and  7th  Nor. 

The  Defendant,  John  Geering,  on  the  17th  January  OnDmurrer, 

1818,  filed  a  Bill  against  George  Spencer  Jupp  for  the  held,  that  if  the 

specific  Performance  of  an  Agreement.    The  Bill  was  Plamtif  dies 

answered,  and  on  the  hearing  of  the  Cause,  on  the  26th  ^^^^*hP^* 

November  1810,  the  Vice-Chancellor  dismissed  the  Bill  ^  "  "' 

^    .      -,  -,  muted  are 

with  Costs.     Before  the  Taxation  of  the  Costs  George  ^^^^  ^  ^^  ^f 
Spencer  Jupp  died,  having  by  his  Will  appointed  three  B^vor  by  his 
Ebcecutors,  who  renounced.      The  Plaintiff  obtained  RepreseiUatives 
Letters  of  Administration,  and  filed  the  present  Bill  of /or  Costs  cannot 
Revivor  against  the  Defendant,  in  order  to  obtain  the  ^  ftutamed. 
Costs  of  the  Bill  dismissed.   To  this  Bill  the  Defendant 
demurred  generally,  for  want  of  equity. 

Mr.  Treslove  for  the  Demurrer : — 
The  Cases  where  a  Bill  of  Revivor  will  tie  for  Costs 
are  four ;  1st.  Where  the  Costs  have  been  taxed.  Kite 
V.  Hayward  (o).  Hall  v.  Smith  (b).  2dly.  Where  they 
are  directed  to  be  paid  out  of  some  particular  Estate  or 
Fund  (c).  3dly.  Where  they  are  given  as  part  of  the 
relief,  Morgan  v.  Scudamore  (d) ;  or,  4thly.  Where  the 
amount  of  the  Costs  has  been  settled  by  the  Master^ 
but  the  Report  has  not  been  signed  (e).  This  Case 
does  not  fall  within  either  of  the  excepted  Cases.  The 
Costs  were  not  taxed  before  the  death  of  the  Defend- 
ant, and  according  to  the  Authorities  (/)  there  can  be 

(a)  Dick.  173.  inMorganv.Scudamorey^YeA, 

(b)  1  Bro.  C.  C.  438.  197. 

(c)  Jenour  yJenoury  1  oVes.  {f)  See  the  A  uthorities  col- 
57s.  lected  in  Mr.  Beames*s  able 

(d)  2  Ves.  jun.  313;   and  and  useful  Work  on  Pleas, 
3  Ves.  195.  297,  &c.  and  also  in  his  recent 

(tf)  Sec  the  Cases  mentioned     Work  on  Costs,  p.  195,  etc. 
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1820.  ^^  Revivor  for  such  Costs.    I  do  not  dispute  theDe^ 

'        "^  cision  in  favour  of  the  Revivor,  in  Morgan  v.  Scudamore, 

J^'PP  but  only  the  reasoning   on    which   the    Decision  is 

founded.  The  Costs  there  seem  to  have  been  giTen  as 
part  of  the  relief,  and  on  that  ground,  and  because  the 
Costs  had  been  taxed,  though  no  Report  was  made, 
a  Bill  of  Revivor  was  proper.  The  reason  why  Costs, 
when  taxed,  do  not  relate  to  a  Decree  in  Equity,  though 
they  do  to  a  Judgment  at  Law,  is,  because  at  Law»  in 
Ejectment  for  instance,  the  Costs  are  taxed  before  final 
Judgment,  and  the  Judgment  mentions  the  amount  of 
the  Costs  (g).  In  this  Case,  therefore,  the  general  rak 
applies,  that  Costs  not  taxed  are  lost  by  the  death  of 
the  Party. 

Mr.  Spence,  contra : — 
There  is  a  distinction  whefe  a  Person  who  is  to 
receive,  and  one  who  is  to  pay.  Costs,  dies;  if  the 
former  dies  before  they  are  taxed,  a  Bill  of  Revivor  may 
be  filed ;  but  if  the  latter  dies  before  they  are  taxed,  no 
such  Bill  can  be  sustained.  This  appears  to  have  been 
decided  in  Morgan  v.  Scudamore  (Ji),  and  in  Price  t. 
Humphreys,  mentioned  in  the  Judgment  When  Morgan 
V.  Scudamore  came  on  a  second  time  (t).  Lord  Rosslfn 
said,  *'  in  the  case  of  Costs  at  Law,  if  the  Debtor  in 
the  Costs  dies,  they  die  with  him ;  but  if  the  Party  to 
receive  them  dies,  his  Representative  may  have  a  scire 
facias  (Jc) ;''  and  afterwards,  when  that  Cause  came  on  to 
be  heard  (I),  and  after  much  consideration,  and  a  review 
of  all  the  Cases  in  manuscript  and  in  print,  his  opinion 

(g)  See  the  form  of  the  (t)  3  Ves.  197. 

Judgment,  3  vol.  Black.  Com.  (k)  2  Ves.  jun.  316. 

in  the  Appendix,  p.  zv.  (I)  3  Ves.  195. 

(A)  9  Ves.  jun.  316. 
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was,  that  though  the  Plaintiff  died  before  a  Report  as  to  1920. 

Costs,   his  Representatives   were  entitled  to  a  Bill  of     "^       "        ' 
Revivor  for  such  Costs.  ^^^^ 

The  Vice-Chancellor — [after  stating  the  Case] — 
Lord  Rosslyn  must  have  been  mistaken  by  the  Reporter, 
when  he  is  made  to  say,  in  Morgan  v.  Scudamare,  that 
there  is  at  Law  a  difference  as  to  Costs  between  the 
death  of  the  Party  who  is  to  pay,  and  the  Party  who  is 
to  receive.    There  is  in  fact  no  such  difference. 

At  Common  Law,  Costs  were  lost  if  either  Party 
died  before  final  Judgment;  but  by  Statute  of  the  17 
Car,  2,  c.  8,  if  either  Party  die  between  the  Verdict 
and  the  final  Judgment,  the  final  Judgment  may  still 
be  entered  up,  and  Costs  and  Damages  recovered ;  and 
the  8  8c  9  JVm.  3,  c.  11,  extends  the  remedy  to  Cases 
where  either  Party  dies  after  interlocutory,  and  before 
final  Judgment.  The  final  Judgment  at  Law  ascertains 
the  amount  of  the  CostSj  and  is  necessarily,  therefore, 
preceded  by  Taxation. 

The  Statutes  to  which  I  have  referred  have  no  appU- 
cationto  Cases  in  Equity;. and  proceeding,  therefore, 
upon  the  general  analogies  of  the  Common  Law,  I  must 
hold,  that  Costs  in  Equity  are  lost  by  the  death  of 
either  Party  before  Taxation,  as  Costs  at  Common 
Law  were  lost  by  the  death  of  either  Party  before  final 
Judgment. 

Demurrer  allowed  (m). 

(m)  Costs,  unless  taxed  be*  rupt  Law,  192  ;  Montague's 

foretheBaDkruptcjyCannotbe  Bankrupt  Law,  1  voL   181; 

proved  under  a  Commission,  and  see  Rex  v.  Davis f  9  East, 

Ex  parte  SneapSf  Cook.  Bank«  320. 
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3d  June,  i8ao.  KIRKLEY  v.  BURTON. 

Itis  good  ground   1  HIS  was  a  Demurrer  to  an  amended  Bill,  for  that 

of  Demurrer  thai  the  name  of  Counsel  did  not  appear  to  the  Bill. 

iketuuneofOnm^ 

9el  doe9  not  ap*      Mr.  Norton,  contra,  contended  that  advantage  oourd 

pcartotke  BilL    not  be  taken  of  this  omission  by  Demurrer,  because 

by   demurring   the   Defendant  admits    the    Bill   was 

duly   filed,   and  if  the   Demurrer  were  allowed,  the 

Bill  would  still  remain  in  Court.    In  French  v.  Dear  (a), 

the   Cause   came  on  to  be  heard,  and  it  appearing 

the    Bin   was  not  signed  by  Counsel,  it  was  ordered 

to  be  taken  off  the  file.    The  Defendant  ought  to  more 

to  take  the  Bill  off  the  file.     There  is,  he  observed,  do 

positive  order  that  Counsel  shall  sign  the  Bill,  but  only 

the  Drafl. 

Mr.  Wilbraham,  in  support  of  the  Demurrer,  insisted 
that  the  objection  for  want  of  a  Signature  to  the  Bill, 
might  be  made  either  by  Demurrer,  or  by  a  motion  to 
have  it  taken  off  the  file.  It  is  necessary  to  be  signed, 
as  a  Security  against  scandal;  and  he  observed,  that  in 
cases  of  Interpleader,  a  Demurrer  will  lie  if  the  usual 
Affidavit  does  not  accompany  the  Bill. 


The  Vice-chancellor  held,  that  the  objection  appearing 
upon  the  Record,  the  Defendant  might  well  allege  by 
Demurrer  that  he  was  not  bound  to  answer  the  Bill ;  and 
he  likened  it  to  the  case  of  a  Demurrer  for  want  of  an 
Affidavit  to  accompany  a  Bill  of  Interpleader,  or  a  Bill 
to  transfer  the  jurisdiction  from  Law  to  Equity  upon  the 
ground  of  a  lost  Instrument.  The  Demurrer  must  be 
allowed,  but  the  Plaintiff  to  be  at  liberty  to  add  in  the 
Record  the  name  q£  the  Gentleman  who  signed  the  Bill. 

(a)  5  Vcs.  547.    See  Wyatt's  P.  R.  57.    . 
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SWINFORD  V.  HORNE. 

10th  June  1820. 


jWIR.  Cooper  mored  for  leave  to  re-examine  before  the  a  Witness  in  the 

Master  a  Witness  who  had  been  examined  before  the  Cause  cannot  be 

hearing ;  and  he  cited  Vaughan  v.  Lloyd  (a).  re-examined  be- 

fore the  Master 

Mr.  Wethenll,  contra.  ^^^  ^.,^^  ^ 

Order ^  which  wiU 
'  The  Vice-ChancellorhelA  that  the  Master  msLj^  without  ^.    ^^  ^^^^  ^^ 

order,  examine  to  different  matters  a  Witness  who  had  cases  of  accident 

been  examined  before  a  Decree,  but  not  to  the  same  or  surprise. 

matters;  and  that  the  Court  will  not  make  such  an  Order, 

unless  in  cases  of  accident  or  surprise.  (6), 


1820. 

June  13th  and 
15th, 

MUNROE  V-  DOUGLAS  a"^  »«'  ^^ 

3d  July. 

1  HE  late  Dr.  Munroe  was  born  in  Scotland,  and  educated  An  acquired  Do- 
there  to  the  profession  of  a  Surgeon ;  at  the  age  of  nine-  "»»<^»^  »*  «^'  ^' 
leen  he  went  out  to  Calcutta  to  practise,  and  in  1771  ky^^^^^^don- 

was  appointed  Assistant  Surgeon  to  a  Re&dment  in  the  ^.     '     _,., 
^  ^  ®  ^  ttnues  until  a 

East  India  Company's  Service.     On  the  6th  May  1789  subsequent Domi- 

he  was  appointed  full  Surgeon  in  the  Company's  Ser-  cil  is  acquired^ 

vice.     In  1811  he  was  ranked  as  Surgeon  in  his  Ma-  wMchcanonlybe 

jesty's  Service,  but  it  was  only  local  rank.      He  was  animo  et  facto, 

married  in  India  in  1 797  to  the  Plaintiff.     On  the  15th  «f ^f*  {^^P<^^y 

March  1813  he  made  his  Will,  and  added  a  Codicil  /*  *  /  "   . 

totoard  an  tn- 

(a)  1  Cox,  313.  (/>)  Sec  2  Swanst.  264.  ^'"''^  DondciL 
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thereto  on  the  22d  September  1814.  He  left  India  ofl 
the  2d  January  1815,  with  a  determination,  as  the 
Plaintiff  contendeii  from  his  Letters  when  in  Ltdia,  to 
spend  the  rest  of  his  days  in  Sceibmi^  and  arrived  in 
England  on  the  15th  of  the  following  June,  where  he 
took  a  House,  and  owing  to  ill-health  became  undetar* 
mined  whether  he  should  continue  to  reside  in  Engktnd 
or  spend  his  days  in  Scotland.  In  July  1816  he  went 
on  a  visit  to  Scotland,  and  died  at  Sir  Robert  Rowley's 
Seat,  there,  on  the  8th  August  i8i6.  By  his  Will 
he  had  given  Property  to  his  Wife,  the  Plaintiff,  to  the 
amount  of  i,ooo/.  a  year  and  upwards,  and  made  Dis^ 
positions  in  favour  of  his  Nephews  and  Nieces,  but  he 
had  not  disposed  of  the  remainder  of  his  Property, 
amounting  to  nearly  60,000/. ;  and  the  Question  now 
was,  whether  Dr.  Munroe  was,  at  his  Death,  to  be  coih 
sidered  as  domiciled  in  Scotland,  or  whether  he  was, 
as  the  Defendants  contended,  to  be  considered  as  do- 
miciled in  England,  the  distribution  of  the  Property 
being  by  Law  much  more  in  favour  of  the  Plaintiff  in 
the  former  case  than  in  the  latter. 


Many  Letters  were  given  in  Evidence,  written  by 
the  Doctor  during  his  residence  in  India,  to  show  that 
his  determination  was  to  spend  his  latter  days  in  Scot- 
land, and  some  passages  in  his  Will  were  relied  upon 
as  indicative  of  that  intention.  Letters  also  and  Con- 
versations were  in  Evidence  to  prove  that  after  the 
Doctor's  return  from  India,  his  health  was  such  that 
he  became  undetermined  whether  he  should  spend  his. 
days  in  Et^land  or  Scotland;  and  clear  Evidence  was 
adduced,  that  when  he  went  to  Scotland  atter  his  return 
from  Ifidia,  it  was  only  on  a  visit,  and  without  an  inten- 
tion of  then  permanently  residing  there.  The  Evidence 
was  very  voluminous.    The  impression  of  it  upon  the 
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Counsel  and  the  Court  will  appear  in  the  Arguments 
and  in  the  Judgment. 

Mr.  WethereU,  Mr.  Heald,  and  Mr.  Barber,  for 
the  Plaintiff:— 
The  Widow  of  the  late  Dr.  Munroe  claims  one-half 
of  the  Property  of  her  late  Husband,  on  the  ground 
that  at  his  Death  his  Domicil  was  in  Scotland.  There 
is  not  under  all  the  circumstances  of  this  Case  any 
direct  Decision  in  point,  but  the  Authorities  as  far  as 
they  go  appear  to  us  in  favour  of  the  Plaintiff's  Claim. 

It  is  clear  from  Passages  in  the  WiU,  that  the  Doctor 
intended  fmishing  his  days  in  Scotland.  He  there  says, 
as  to  his  undisposed  Property,  '*  I  will  not  dispose  of 
the  remainder  of  my  Property  (meaning  the  60,000/. 
undisposed  of)  till  I  come  home,  when  it  is  my  inten- 
tion to  cultivate  a  more  intimate  acquaintance  with  the 
junior  Members  of  my  Family,  in  order  that  I  may  divide 
my  Property  equally  amongst  them."  At  the  time  he 
made  his  Will  he  thought  all  the  junior  Members  of  his 
Family  were  resident  in  Scotland,  and  there  it  is  he  must 
be  supposed  as  intending  to  cultivate  the  acquaintance 
he  speaks  of;  Scotland  he  considered  as  his  '*  home.'' 
Besides  this,  there  are  several  Letters  of  his  in  which 
expressions  are  used  showing  his  intention  of  returning 
to  Auld  Reekie  (a),  and  making  a  permanent  Residence 
in  Scotland;  the  animus  redeundi  et  morandi,  is  clear. 
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[All  the  Evidence  on  the  part  of  the  Plaintiffs  was 
here  read,  as  was  also,  by  consent,  the  Evidence  on  the 
part  of  the  Defendants.] 


(a)  A  Scotch  expression,  aeaning  Edinburgh. 
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The  Counsel  for  the  P/aiii/t^— continued. 

The  PlaintifTs  Evidence,  we  contend,  arising  from 
the  expressions  in  the  Will,  and  the  tenor  of  Letters  we 
produce,  shows  an  intention  of  returning  to  Scotland. 
Out  parol  Evidence  shows  that  Dr.  Munroe  intended  to 
go  to  Scotland  and  die  there.  The  Evidence  of  the 
Defendants  is  somewhat  contradictory,  but  it  purports 
that  he  only  meant  to  visit  Scotland,  not  to  continue 
there,  and  to  winter  in  London.  The  weight  of  the 
Evidence,  however,  we  insist,  is  in  favour  of  an  inten- 
tion to  die  in  Scotland. 


The  Vice-Chancellor: — 

It  is  clear  from  the  Letters  produced  as  exhibits,  and 
other  proof,  that  when  Dr.  Munroe  went  to  Scotland 
it  was  merely  for  a  visit,  and  that  he  intended  to  return 
to  England :  that  cannot  be  doubted. 


Counsel  for  the  Plaintiff — continued. 

Some  of  these  Letters  produced  by  the  Defendant  as 
exhibits  were  not  known  to  us  until  they  were  just 
now  read.  They  are  certainly  a  very  strong  contra- 
diction of  our  view  of  this  part  of  the  Case,  and  of  our 
Evidence ;  and  as  Your  Honor  seems  convinced  on 
that  part  of  the  Case,  it  is  unnecessary  to  enlarge  more 
upon  it ;  but  supposing  it  was  not  his  then  intention 
permanently  to  reside  in  Scotland,  and  that  he  only 
meant  a  visit  at  that  time,  yet  still  we  insist  that  it  was 
his  intention,  at  a  future  period,  to  return  to  Scotland, 
and  permanently  reside  there,  and  that  he  never  re- 
signed such  intention,  and  then  the  Question  will  be, 
whether,  by  reason  of  his  original  Domicil  in  Scotland, 
and  his  general  intention  of  finally  residing  in  Scotland 


CASES  IN  CHANCERY. 

and  dying  there,  coupled  with  the  fact  of  his  actually 
dying  there,  there  €Lre  not  sufficient  facts  for  the  purpose 
ef  establishing  his  Domicil  in  Scotland  ?  In  other  words, 
we  contend,  firsts  that  he  never  lost  his  Scotch  Domicil; 
er,  secondly,  that  if  he  acquired  a  Domicil  in  India^ 
he  abdicated  it,  and  resumed  his  original  Scotch. 
Domicile 
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As  to  the  first  point,  the  case  of  Bruce  v.  Bruce  (A), 
will  probably  be  insisted  upon  by  the  Defendants,  but 
that  Case  varies  from  the  present.  In  this  Case,  the 
Testator  died  in  Scotland;  in  that,  he  died  in  the  East 
Indiesi  In  this  Case,  Dr.  Munroe  was  in  the  Sertrice  of 
His  Majesty,  and  liable  to  be  sent  from  one  Country  to 
another;  in  that  Case,  Bruce  died  in  the  Service  of  the 
East  India  Company,  whose  Employment  imposed 
upon  him  the  necessity  of  a  local  Reudence.  Being 
in  the  King's  Service  in  India  does  not  constitute 
a  Domicil  (c).  The  Death  of  Bruce  in  India  was  a 
strong  circumstance  on  which  Lord  Thurlow  very  much 
relied  {d).  We  do  not  say  that  merely  dying  in  Scot- 
land gave  Dr.  Munroe  a  Domicil  there,  but  that  it  is  a 
strong  circumstance  to  evidence  an  intention  to  make 
Scotland  his  Domicil,  and  seems  to  have  had  an  in- 
fluence in  the  Decision  of  Bruce*B  Case.  If  a  man 
goes  to  India  for  the  purpose  of  permanently  re- 
siding  there,  ammo  morandig  his  Residence  will  eon* 


(b)  In  the  House  of  l.ord8, 
15th  April  1790J  7  vol.  Bro. 
P.  C.  230,  Edit,  by  Tomlyns. 

(c)  See  what  Lord  ThurlQxo 
toys  in  Brvce  v.  Bmce^  Dom. 
Proc.  3  Bos.  &  Pull.  230. 

(d)  Dom.  Proc.  5th  April 

Vou  V. 


1790,  7  vol.  Pal.  Cases, 
Toml.Edit.  S.  C.  1 1  &  13  vob. 
Dictionary  of  Decisions,  page 
4617.  And  see  a  note  of  what 
Lord  Thurlow  said  in  the  de« 
cision  of  that  Cass,  3  Bos. 
&i  Pull.  330. 
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stitute  a  new  Domicil ;  but  not  so,  if  he  does  not  in^ 
tend  a'  permanent  Residence — if  he  go  there  sim  ammo 
remanendi,  and  only  means  to  raise  a  fortune  and  return 
to  his  original  home  (e).    But  not  to  press  this  point  fur- 
ther, it  being  supposed  to  be  concluded  by  the  dedsion 
in  Bruce's  Case>  we  shall  proceed  to  the  second  point,  . 
2dly,  whether  he  did  not  lose  his  acquired  Domicil  in 
India,  and  resume  his  original  Domicil  in  Scotland  ?  By 
quitting  India  with  a  clear  intention  of  never  retunung, 
he  quitted  his  acquired  Domicil  there,  and  never  after 
acquiring  a  Domicil,  does  not  his  original  Domicil  re- 
vive ?  Suppose  he  acquired  a  Domicil  in  that  part  of  the 
East  Indies  which  belongs  to  the  Dutch,  would  not  Im 
return  to  this  Country  have  been  an  abandonment  of  his 
DtUch  Domicil  ?  Suppose  instead  of  returning  to  JEng- 
land  he  had  gone  to  France  with  an  ultimate  intenticm 
of  finally  residing  in  Scotland,  and  that  he  had  died  in 
France,  would   he  have  carried  his  acquired   Domicil 
with  him  into  France?    It  must  have  been  held  in  such 
case  that  he  was  in  transitu  to  Scotland,  and  that  Scot- 
land was  his  Domicil.    Admit  that  he  went  only  on  a 
visit  to  Scotland — still,  as  he  intended  ultimately  to  fix 
his  abode  there,  and  died  on  a  visiti  yet  dying  with  a 
previous  intention  of  ultimately  settling  in  Scotland,  he 
must  be  considered  as  m  transitu,  and  his  original  Do- 
micil must  be  considered  as  resumed.      His  death  in 
Spotland  was  what  he  intended,  though  he  did  not  foresee 
it  would  happen  so  soon,  and  while  on  a  visit  only  to 
that  Country. 

In  Cobnlle  v.  Lauder  (/),  decided  in  Scotland  on  the 


(e)  See  Vattell,  liv.  i,  c  19, 
s.  218.  Ersk.  Inst.  lib.  3, 
tit.  9,  s.  4.  To  the  same 
erftct  is  the  present  French 


Law.      Code  Civile,  lib.  i, 
c.  3>  tit.  3,8.  103,  106. 

(y*)  Dictionary  of  Decisions, 
33  &  34  vols,  in  Appendix,  p. 9, 
tit.  Succession. 
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15th  January  1800,  the  Case  was  thus:  —  *'  In  1793 
David  Lauder,  a  native  of  Scotland,  went  to  the  Island 
of  5^  Vincent,  under  Indenture  to  follow  his  trade  as  a  Munrob 
Carpenter,  leaving  his  Wife  Jane  Cohilk,  with  her  _  ' 
relations  at  Leith.  tie  remained  at  St.  Vincent  till  the 
21st  July  1797,  when  he  wrote  to  his  Father  William 
Lauder :  ''  As  I  never  loved  the  West  Indies,  and  as 
my  health  is  very  much  hurt  by  a  long  continuance 
in  it,  I  have  determined  to  go  off  to  America  in  a  ship 
**  that  sails  from  this  in  a  few  days,  hoping  my  health 
may  be  re-established  by  a  change  of  climate.  I 
have,  during  my  stay  in  this  part,  made  shift  to  lay 
up  some  money,  200  /.  of  which  I  have  converted  into 
''  a  Bill  of  Exchange,  which  is  sent  you  indorsed,  re- 
'*  serving  to  myself  no  more  than  will  defray  my  neces- 
"  sary  expenses  to  JSfew  York,  where,  if  it  please  God 
*'  that  I  arrive,  you  shaU  hear  from  me ;  but  as  a  con- 
*'  sideraUe  time  will  be  necessary  before  I  can  fix  upon 
any  plan  of  hfe,  I  will  then  be  more  explicit;  only  draw 
the  money  and  secure  it  for  me ;  for  if  I  do  not  succe^  to 
''  my  wishes  in  America  I  will  return  to  my  native  coun- 
•*  try-  I  have  wrote  three  different  times  to  our  friends 
**  at  Leith,  but  have  never  been  favoured  with  an  answer. 
''  There  must  be  some  very  grave  and  important  reasons 
''  for  so  very  extraordinary  omission,  but  what  they  are 
*'  I  caimot  conceive.  However,  be  pleased  to  let  them 
'*  know  that  I  have  no.  desire  to  give  them  a  fourth 
*'  trouble.  Dear  father,  it  may  so  happen  from  the 
''  common  accidents  of  life,  that  you  may  never  hear  * 
*'  from  me  again,  the  money  is  either  at  your  or  my  dear 
"  mother's  disposal/' 

''  He  sailed  to  New  York  soon  after,  and  remained 
here  till  Spring  1 798,  when  he  went  to  Canada,  where 
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lie  was  drowned  in  the  following  September.  It  ap^ 
peared  from  some  jottings  in  his  posses&non,  that  he 
meant  to  have  returned  to  Scotland  in  a  few  months. 
His  Widow  claimed  one  half  of  his  Funds,,  as  jm 
relicta. 


"  In  defence,  his  Father  founded  on  the  Letter  above 
quoted,  as  excluding  her  right  to  any  share  of  the  200^ 
remitted  to  him* 

*'  The  Lord  Ordinary  repelled  the  defences. 

*'  The  Defender  in  a  Petition,  pleaded :  When  a  Scoter 
man  lives  for  years  abroad  in  prosecution  of  his  Em- 
ploymenty  he  acquires*  a  Domicil  there,-  which  mast 
regulate  his  succession^  though  he  mtLj  intend  to  re^ 
turn  to  Scotland  at  some  future  period.  In  this  case, 
therefore,  the  law  of  England  must  prevail,  according 
to  which  the  Letter  in  question  would  be  held  as  a 
Testament  effectually  excluding  the  claim  of  the  Widowr 
Blackstone,  vol.  2,  p.  402.  43^). 

^*  The  Widow  answered :  In  the  whole  circumstances 
of  this  case,  the  deceased  cannot  be  considered  abroad 
ammo  remanendi,  or  to  have  formed  a  Domicil  else^ 
where,  and  therefore  the  Law  of  his  Nativity  must 
govern.  Ersk.  B.  3,  T.  9,  §  4 ;  so  that  it  is  unneces- 
sary to  investigate  the  effect  of  the  Letter  in  question 
by  the  Law  of  England. 


**  Observed  on  the  Bench :  When  the  deceased  was  in 
St.  Vincent  his  succession  would  have  been  regulated 
By  the  Law  of  England ;  but  after  leaving  that  Island 
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lie  must,  in  the  whole  circumstances,  be  considered  as 
in  transitu  to  Scotland. 
•'  The  Lords  adhered^' 

This  is  the  whole  of  the  Case,  as  reported  in  the 
Dictionary  of  Decisions. 

The  Carpenter  in  that  case  had  acquired  a  Domicil 
in  St.  Vincenfa,  and  if  he  had  died  there»  that  place 
would  had  been  his  Domicil,  but  he  leaves  St.  Vincenfs, 
sails  for  America,  and  is  drowned ;  he  had  renounced  his 
acquired  Domicil,  and  had  gained  no  other ;  and  we  see 
it  was  held  that  though  he  lost  his  Scots  Domicil  by 
acquiring  another,  yet  that  having  abandoned  his 
acquired  Domicil,  the  original  Scots  Domicil  reverted. 
This  case  is  very  strong  in  favour  of  the  Plaintiff.  It 
establishes  as  a  principle  of  law,  that  if  a  man  quits 
his  acquired  Domicil  and  does  not  get  another,  the 
Domicilium  originis  revives.  There  was  an  abandon- 
ment of  the  acquired  Domicil,  and  a  Letter  written 
showing  an  intention  to  get.a  Domicil  elsewhere,  and 
actually  residing  in  New  York  from  1797  to  1798,  and 
no  evidence  of  an  intention  finally  to  reside  in  Scotland, 
and  yet  jthat  place,  the  Domicilium  originis  was  held  to 
be  his  Domicil.  That  Case  was  decided  in  1800,  sub- 
sequently to  Bmce  v.  Bruce. 

In  Macdonald  v.  Laing  <g),  a  native  of  Scotland,  a 
military  man,  goes  to  Jamaica,  returns  back  to  Scot^ 
land,  and  dies  there,  and  the  Court  held  that  die  Scotch 
Domicil  existed^  though  his  purpose  of  going  to  Scot-' 
land  must  be  considered  only  as  a  visit,  as  his  Commis- 
sion in  his  Majesty's  Service  continuing,  he  might  have 

(g)  Dictionary  of  Decisions,  11  &  is  vols.  p.  4^27;  tit* 
Foreign,  ti8. 
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been  ordered  to  England  or  elsewhere.  Dr.  Munrot 
was  liable  to  no  such  orders.  In  that  Case^  which 
was  not  appealed  from  to  the  House  of  Lords,  and  has 
subsequently  been  cited  as  an  authority^  the  Death  in 
Scotland  was  considered  as  material.  That  Case  was 
decided  on  the  27th  November  1794>  and  is  thus  re* 
ported  : — ''  William  Macdanald,  a  native  of  Scotland,  ac- 
quired a  considerable  Plantation  in  Jamaica,  where  he 
had  resided  about  fifteen  years.  In  1779  he  was 
appointed  Lieutenant  in  the  7gth  Regiment  of  Foot, 
at  that  time  quartered  in  the  Island ;  he  also  got  the 
Command  of  a  Fort  in  it.  In  1783  he  obtained  leave 
of  absence  for  a  year,  that  he  might  return  to  Scotkmd 
for  the  recovery  of  his  health.  He  died  a  few  months 
after  his  arrival.  The  7gth  Regiment  was  by  this  time 
reduced.  He  had  no  effects  in  Scotland,  and  his  only 
Property  in  England  were  two  BiDs,  which  he  had 
transmitted  fiom  Jamaica  before  he  left  it,  in  order,  as 
was  said,  to  purchase  various  Articles  for  his  Plantation, 


**  His  Father  intromitted  with  the  Funds  in  England. 

"  Jean  Macdonald,  and  other  Sisters  of  the  deceased, 
brought  an  Action  against  him  to  account  for  their 
brother's  Executry. 


''  The  Defendant  died  during  the  dependence  of  this 
Action,  leaving  his  QrandsoBy  Alexander  Laing,  his 
Heir,  as  to  the  succession  of  his  Son.  The  rights  of 
the  Parties  turned  upon  the  question,  whether  William 
MacdonaJd  had  his  Domicil  in  Jamaica  or  in  Scotland? 
Laing  offered  to  prove  that  the  deceased  meant  to  have 
returned  to  Jamaica  if  his  health  had  permitted,  and 
that  he  had  nd  intention  of  residing  in  this  Country ; 
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and  pleaded^  moveable  succession  is  regulated  by  the 
law  of  the  Country  where  the  deceased  resided  ammo 
remanendu  To  which  Country  this  description  belongs 
is  to  be  ascertained  not  merely  by  the  place  of  his 
Birth,  or  of  his  Death,  but  by  the  whole  circumstances 
in  his  situation.  See  Case  of  Bruce  v.  Bmce,  No.  i  ig, 
p.  4617.  Upon  this  principle  William  Macdonald  had 
his  Domicil  in  Jamaica. 
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'*  The  Lord  Ordinary  found  the  succession  was  to  be 
regulated  by  the  law  of  Scotland,  in  respect  that  William 
Macdonald  died  in  Scotland  his  native  Country,  where 
he  had  resided  several  months  b^ure  his  Death. 

^'  A  re^aiming  Petition  having;  been  presented,  the 
Court  were  of  opinion  that  the  Domicil  of  William 
Macdonald  was  in  Scotland,  and  that  the  proof  offered 
was  incompetent,  and  therefore  unanimously  "  refused '' 
^ke  PetttioQ  without  Answers. 


**  A  second  re-claiming  Petition,  along  with  which 
ivere  produced  two  Letters  of  the  deceased,  as  showing 
his  intention  to  return  to  Jamaica  upon  the  recovery  of 
his  health,  was  iy)pointed  to  be  answered.  Upon 
advising  which  some  of  the  Judges  came  to  be  of  opi- 
nion that  the  Domicil  of  the  deceased  was  in  Jamaica. 
A  considerable  majority,  however,  remained  of  their 
fonner  sentiments. 

''  The  Court  adhered.'* 

There  is  evidence  that  Dr.  Mtmroe  had  the  intention 
of  finally  settling  in  Scotland,  and  we  say  the  execution 
q£  that  purpose  was  intercepted  by  Death.  It  is  true 
he  died  on  a  visit,  and  that  he  intended  retuminig  t^ 
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London,  bat  his  final  destination  was  Scotland,  Sop* 
pose  there  was  no  Evidence  of  Dr.  Munrot^s  intentioQ 
where  he  would  reside  after  he  had  left  India,  and  he 
had  di€4  ii^  England,  it  oould  not  be  contended  that  it 
was  the  same  as  if  he  had  died  before  he  left  I$tdia,  for 
according  to  that  doctrine,  if  he  had  4i^  ^  France, 
without  any  intention  of  a  fixed  residence  thoe,  he 
would  have  been  domiciled  in  France.  Suppose  he  had 
been  a  Merchant  in  Spain,  and  had  resided  there  for  a 
considerable  time,  and  became  domiciled,  and  that  he 
afterwards  gave  up  his  Business  and  quitted  Spain  for 
ever,  going  to  various  places,  and  stopping  only  a  short 
time,  and  no  Evidence  adduced  where  he  meant  finally 
to  reside,  and  he  dies ;  where  would  you  say  his  Do- 
micil  was?  His  original  Domicil  would  revert.  Where 
the  acquired  Domicil  is  abandoned  the  Domtctlitiiii 
originis  reverts.  Dr.  Munroe^s  residence  in  India 
only  suspended  his  original  Domicil,  and  nothing  but 
his  Death  in  India  could  have  the  efiect  of  extinguish- 
ing the  original  Domicil,  and  completing  the  acquired 
Domicil.  He  afterwards  abandoned  his  Indian  Do- 
micil, by  leaving  it  never  intending  to  return,  and  as  he 
acquired  no  new  Domicil,  the  original  Domicil  reverts. 
He  abdicated  his  Indian  Domicil  the  moment  he  em- 
barked on  Board  of  Ship  for  the  purpose  of  quitting 
India  never  to  return;  and  it  cannot  be  held  that 
though  he  left  India  in  pomt  of  fact,  he  did  not  leave 
it  in  point  of  law.  In  a  case  of  doubt  as  to  the  Do- 
micil, wherever  it  is  in  equilibrium  the  original  Domicil 
prevails.  That  is  the  efiect  of  Lord  Thurlow's  Judg- 
ment in  Sir  Charles  Douglas's  Case  (A).    It  must  be  pre- 


(h)  See  this  Judgment,  stated  in  Sommerviile  v.  SommerviBt^ 
5  Ves.  758. 
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•mned  that  when  a  man  abandons  his  acquired  Do* 
micil  he  means  to  resume  his  native  Domicil.  There 
16  but  little  to  be  found  in  the  Civil  Law  respecting 
Domicil,  nor  could  a  question  of  this  description  arise 
at  Rome,  for  there  was  no  difference  between  the  Do* 
micil  of  a  Person,  whether  bom  in  a  Province  of  the 
Roman  Empire,  or  in  the  Capital;  all  were  governed 
by  one  Law. 

It  is  laid  down  as  a  general  principle  in  the  Code  (t), 
'^  Origine  propria  neminem  posse  voltmtate  sua  eximi, 
fnamfestum  est  J* 

In  another  passage  of  the  Code  (k)  it  is  said,  *'  Non 
Hbi  obest,  si  cum  incola  esses,  aliquod  munis  suscepisti 
modo  si  antequam  ad  atios  honores  vocaveris,.  DomicUium 
transtulisti.'* 
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In  another  passage  (/)  it  is  said,  "  does  quidem  origOy 
manumissio,  allectio  vel  adoptio:  incolas  verd  (sicut 
et  Divfis  Hadrianus  Edicto  suo  manifestissime  declaverit) 
Domidliumfacit.  Et  in  eodem  loco  singuhs  habere  Domid^ 
Uum,  non  andngitur,  ubi  quis  larem,  rerumque,  ac  fortu- 
narum  suarum  summam  constituit,  unde  (rursus)  non  sit 
discessurus,  si  nihil  avocet :  unde  cum  profectus  est,  pere^ 
grinari  videtur :  quod  si  rediit,  peregrinarijam  destititJ' 

If  it  be  doubtful  where  a  man's  Domicil  is^  the  Law  pre- 
sumes in  favour  of  his  original,  natural,  Domicil,  which 
is  connected  with  rights  and  duties^  early  affections  and 


(t)  Cod.  lib.  10,  tit  18,  8.  4. 
It  is  in  p.  422  of  the  Elzevir 
Edition. 

(k)  Lib.  10,  tit.  39,  s.  I. 


(/)  Cod.  lib.  10,  tit.  39,  s.  7 ; 
and  see  Dig.  lib.  50,  tit.  16, 
8.  203. 
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habitudes,  to  which  it  mufit  be  supposed  he  would  be 
anxioas  to  revert  (m).  In  Voet  (»)  there  is  the  follow- 
ing passage: — **  Interim  infidas  haud  eundem,  gum 
in  dubio  unusquisqne  Domuilium  in  ipso  potius  crigons 
loco,  quam  alibi,  prasumatur  habere:  cum  enim  ab  initio 
jus  DomkiUi  d  patre  in  JUium  translatum  sit,  atque  iia 
fiUus  secutus  sit  Domicilium  habitationis  patem^,  co»- 
sequens  est,  ut  is,  qui  id  mutatum  contend^,  hoc  ipsum 
probet:  cum  in  eodem  statu  res  unaqmeque  mansisse 
credatur,  donee  contrarium  demonstratum  fuerkr  In 
another  passage  he  says  (p),  **  Quoties  autem  mm  cerio 
constat,  ubi  quis  Domicilium  constitutum  habeat,  et  an 
animus  sit  inde  non  discedendi,  ad  conjecturas  probabUa 
recurrendum,  ex  variis  drcumstantOs  petitas,  et  $i  non 
omnes  aque  Jirmft,  out  singula  sokt  considereUa  mm  mque 
urgentes  sint,  sed  multum  in  iis  valeat  judid,  prudentis, 
et  circumspecH  arbitrium.  Sic  enim  in  dubio  in  loco  ori^ 
ginis  et  Dondcilio  patemo  quemque  pr€Mumi  continuasse 
DomicUium,  jam  ante  dictum.  Idemque  est,  d  in  aUquo 
loco  myorem  bonorum  partem  possideat ;  ant  bonis  disesh 
ditis,  qua  alibi  possidebat,  in  alium  urbem  eum  famHH 
se  contulerit,  ibique  assidue  versatus  Juerit :  vd  jus  cm- 
tatis  aliquo  in  loco  sibi  acquisiverit,  atque  ita  ilUc  htr 
bitetJ*  Pothier  says, — **  B  paroit  quelquesfois  iacertain 
odest  le  Domidle  d'unepersonne;  cequi  arrioe,  iortqt^dk 
a  un  menage  dans  deux  lieux  differens,  oit  die  va  pasur 
altemativement  differentes  parties  de  I'annee,  II  rCy  a  pas 
lieu  i  cette  incertitude,  lorsque  eet  homme  a  un  ben^ce  on 


(m)  In  Ommaney  v.  Bingham^ 
Dom.  Proc.  18  March  1796, 
the  Lord  Chancellor  said, 
*'  Rirth  aflbrds  soti^e  argument 
and  might  turn  the  scale,  if 
all    the   other   circumstances 


were  in  etquilihrioJ*  See  5  Vet. 

758. 

(n)  Conun.  ad  Pand.  Lib.  5> 
tit.  1,  pi.  92,  at  the  end. 

(o)Lib.*5,  tit.  1,  pi.  97. 
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un  charge^  ou  autre  emploi  non  amovible  qui  denumde  1820. 

reiidence  dans  Vvndes  lieux ;  car  il  n*est  pas  dovbteux  en  ^ 

ce  cas  qtk  c*est  dam  ce  lieu  ait  doit  itre  fixe  son  Domicile.       Munrob 

Lorsque  cet  homme  n'a  aucune  benefice  ni  charge  ou  em-      _. 

,  .        .  >  ,.  f  .  Douglas, 

ploi,  qui  Vattache  u  Vun  de  ces  deux  lieux,  on  doit,  pour 

fixer  son  Domicile,  avoir  recours  i  d'autres  circonstances,  et 

decider,  i* pour  le  lieu  oH  il  laisse  sa  femme  et  sa  famille 

lorsquHlva  dans  V autre  i  ii*  pour  celui  ott  il  fait  le  plus 

long  sejour\  ^^  pour  celui  oU  il  se  dit  demeurant  dans  les 

actes ;  ou  pour  celui  oH  il  est  impose  aux  charges  publiques ; 

ou  pour  celui  ott  il  se  rend  avec  sa  famille  pour  faire 

ses  Pdques.    A  defaut  de  toutes  ces  circonstances,  on  doit, 

in  dubio,  decider  pour  celui  des  deux  qui  itoU  le  Domicile 

de  cet  hommef  ou  de  ses  phre  et  mire,  avant  quHl  ait  com^ 

mence  de  tenir  un  menage  dans  V autre ;  car  le  changement 

de  Domicile  d'un  lieu  a  un  autre  devant  etre  justifie;  on  est 

toitgoursf  in  dubio,  presume  avoir  conserve  le  premier  (p)J* 

Accordiag  to  Pothier,  therefore,  if  it  be  a  case  in  dubi^ 
where  the  Domicil  is,  the  original  Doxnicil  must  prevail. 
Tie  same  rule  is  laid  down  in  Denisart  (9). 

The  meaning  of  Pothier  also  appears  to  be,  that  when 
a  man  has  left  his  acquired  Domicil  without  getting  an- 
other, Lis  original  Domicil  revives.  There  is  a  Case  in 
Cochin  (r)  of  the  Marquis  de  5^.  Parterre,  which  bears 
some  analogy  to  the  present.  The  Marquis  resided 
aometimes  at  Paris,  sometimes  in  the  Province  of 
Mayenne,  where  he  was  bom,  and  they  decided  that  it 
ought  to  be  presumed  that  he  intended  to  preserve  his 
original  Domicil. 

{p)  Coutumes  d'Orleans,  In-  p.  514,  pi.  12,  13. 
troduction  G^ncrale  aux  Cou«         (r)    CEuvres    de    Cochin, 

tumes,  chap.  1,  s.  7.  torn.  5,  p.  5. 

{q)  Tit.  Domicil,  torn.   1.  J 
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In  the  case  of  La  Firgitde  (s)  Sir  William  Scoii  says, 
**  It  is  always  to  be  remembered  that  the  natiTe  character 
easily  reverts,  and  that  it  requires  fewer  circumstances 
to  constitute  Domicil,  in  the  case  of  a  native  subject, 
than  to  impress  the  national  character  on  one  who  is 
originally  of  another  country.*' 


Hiere  is  no  Case  either  in  the  Roman  or  any  other 
Law  ^actly  in  point ;  but  all  the  Authorities  show,  that 
in  a  case  of  doubt,  of  equilibrium,  the  original  Domidl 
must  prevail. 

In  the  Case  of  Chiene  v.  Sykes,  determined  by  Sir 
William  Grant  in  1811,  of  which  there  is  no  printed 
Report,  the  circumstances  were  very  similar  to  this 
Case,  and  the  Master  of  the  Rolls  referred  it  to  the 
Master  to  ascertain  what  the  Law  of  Scotland  was,  and 
where  was  his  Domicil,  and  the  Master  found  he  was 
domiciled  in  Scotland,  and  an  Order  was  made  that  his 
Property  should  be  distributed  according  to  the  Law 
of  Scotland  (t). 


(#)  5  Robinson's  Admiralty 
Reports,  99. 

(/)  That  Case  was  tbus:^- 

Margaret  Chiene,  WidoWf  v. 
James  Sykes  and  others. 

Robert  Chienfy  the  late  Hus- 
band of  the  Plaintiff,  by  Lis 
Will,  dated  the  9th  day  of 
November  1801,  and  by  a 
Codicil  thereto,  dated  the  29th 


day  of  January  180^,  amoogrt 
other  things,  gave  his  Wife  the 
Interest  of  certain  Sums  for  her 
Life.  The  Defendant  Syket, 
one  of  the  Executors,  proved 
the  Will  and  Codicil  in  the 
Prerogative  Court  of  CaMter* 
bury  shortly  after  the  Testator's 
Death  in  theyear  1 802. TheBill 
was  filed  by  the  Widow  agaioBt 
the  acting  Executor  and  Lega- 
tees of  her  Husband's  Will, 
praying  an   Account  of  the 
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.  They  will  perhaps  contend  on  the  other  side  that  the 
acquired  Domicil  was  not  renounced,  and  that  coming 
from  India  to  London  was  only  changing  his  situation 


Testator's  Personal  Property, 
and  that  a  moiety  thereof  might 
be  paid  to  her;  but  if  the 
Court  should  decree  against 
such  Claim,  that  the  Will  of 
her  Husband  might  be  esta- 
Uished. 

TheCourt,by  a  Decrec,dated 
the  27th  of  April  1807,  re- 
ferred it  to  a  Master  to  inquire, 
among  other  things,  where  the 
Testator,  Robert  Chiene^  was 
domiciled  at  the  time  of  his 
Death*    The  Master^  by  his 
Report,  dated  the  11th  of  Fe- 
bruary 1808,  certified  that  by 
the    Deposition    of    William 
Broitm,Postmaster  of  the  Royal 
Burgh  of  Crail  in   Scotland^ 
the  said  WUUam  Brown  made 
Oath   that  he  knew  Robert 
Chiene  the  Testator  from  his 
Infancy ;  that  the  said  Robert 
Chiene  was  bom  in  the  Town 
of  CraUy  and  as  the  Deponent 
believed,  in  the  House  of  his 
maternal    Grandfather,  with 
^hom  his  Mother  resided  at 
that  time :  that  the  said  Robert 
Chiene  was  a  natural  Child  of 
John   Chiene^  Shipmaster  in 
Craily  and  Anne  Broxcn,  re- 
siding there;    that  the  said 
Robert    Chiene  received   his 
Education  at  the  School  of 


Craily  during  which  time  he' 
resided  with  his  Mother ;  and 
when  seventeen  or  eighteen 
years  of  age  he  entered  into 
the  seafaring  line,  and  went 
abroad  as  a  Sailor;  that  he  the 
said  William  Brown  had  par** 
ticular  occasion  to  know  that 
the  said  Rtfbert  Chiene  returned 
to  Crail  again  in  the  year  1 784, 
from  the  circumstance  of  his 
the  said  William  Brown'B  being 
Postmaster  at  that  time,  and 
having  inspected  the  quarterly 
Bills  of  the  Office  he  found 
entries  of  Letters  to  a  Robert 
Chiene  in  that  year;  that  he 
the  said  William  Brown  could 
not  with    precision  say  how 
long  the  said  Robert  Chiene 
remained  at  Crail  ot  this  time, 
but  that  he  was  certain  he 
again  went  abroad  in  less  than 
twelve  months,  and  resumed 
his  occupation  as  a  Seaman ; 
he  the  said  William   Brown 
having  reason  to  believe,  from 
seeing    Letters   addressed  to 
him,  that  be  was  appointed 
Master  of  the  Experiment  Fri- 
gate;   that  the  said  Robert 
Chiene  returned  to  Crail  again 
in  the  year  1802,  and  resided 
there  till  his  Death,  which 
happened  in  November  in  that 
year :  that  some  years  before 
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from  (me  place  to  another,  within  the  pirovince  of  Can* 
terbury,  and  that  his  acquired  Domicil  was  not  thereby 
lost.    It  may  be  admitted  tliat  the  East  India  and  the 


bis  return,  he  the  said  William 
Brown  understood  that  a  Dwell- 
ing House  and  Garden,  and 
some  other  subjects,  in  the 
Burgh  of  Craily  were  purchased 
for  him  and  his  Brother  jointly : 
that  on  his  return  to  Crail  last 
mentioned  he  rented  a  House, 
in  which  he  resided  for  some 
months^  till  he  got  one,  pur- 
chased for  himself,  repaired, 
when  he  went  to  reside  in  it, 
and  continued  to  do  so  till  his 
Death ;  that  the  said  WUUam 
Brovm  was  informed,  in  the 
yeari78o,  by  E/izo^eM  WUkin- 
sotif  his  Brother's  Wife,  that 
the  said  Robert  Ckiene  was, 
some  time  previous,  married  to 
Margaret  Wilkinson  at  Pkila^ 
delphiay  where  she,  Elizabeth 
JViUinson  was  present  at  the 
time;  and  he  received  the 
same,  Information  from  her 
Husband,  Patrick  Broxxm^  and 
the  Brother  of  him  the  said  Wil- 
Ham  Braum;  that  he  had  heard 
that  it  was  the  said  Robert 
Ckiene'a  intention  to  buy  some 
Land  in  the  Neighbourhood 
after  his  last  return,  and  from 
which  he  the  said  JFilliam 
Broom  inferred,  that  it  was  his 
the  said  Robert  Chiene*s  inten- 
tion to  reside  at  Crail  iu  future. 


And  by  the  DepositioD  of 
Andrew  Whyte,  Town  Clerk  of 
the  Royal  Burgh  of  Crotl,  the 
said  Andrew  Wkyte  made  Oath 
thai  he  knew  the  said  Testa* 
tor,  Robert  Chtene^  for  aboot 
eighteen  years  previous  to  his 
Death:  that  he  anderetood  the 
said  Robert  Ckiene  to  have 
been  a  Native  of  the  Burgh  of 
CraU  before  named,  bat  that 
he  had  left  that  place  and  gone 
abroad  before  he  the  said  ^a- 
drew  Whyte  became  acquainted 
with  him,  which  happened  ia 
the  year  1784,  on  hia  retura 
from  abroad  to  hia  native  place: 
that  on  his  aforesaid  retain 
he  became  Tacksman  of  a 
Rabbit-warren  in  the  Neigh- 
bourhood of  the  Burgh  of  Croi^ 
which  he  held  for  one  seasoa 
under  him  the  said  Andrew 
JVhytef  and  again  went  abroad 
in  the  course  of  the  following 
year:  that  he  again  entered 
into  the  seafaring  line  to  which 
he  was  originally  bred,  and  did 
not  return  to  his  native  place 
at  Crail  till  the  year  1808: 
that  some  years  previous  to 
his  return  last  mentioned,  he 
caused  to  be  purchased,  jointly 
vnth  John  Chiene  his  Brother, 
a  Dwelling  House,  Granary, 
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Colonies,  in  the  politic  sense  of  the  word,  are  part  of 
the  Mother  Country,  but  for  the  purpose  of  Domicil 
they  are  foreign  to  this  Country. 
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and  two  Gardens,  in  the  Burgh 
of  Craily  all  which  had  pre- 
viously belonged  to  their  Fa- 
ther, and  were  sold  for  behoof 
of  his  Creditors :  thaton  the  said 
Robert  Chiene's  return  to  Crail 
last  mentioned,  he  at  first  rent- 
ed a  House,  in  which  he  lived 
for  some  months,  and  thereafter 
removed  to  the  one  purchased 
by  him  and  his  Brother,  after 
the  last  had  undergone  some 
repairs,  and  lived  in  it  till  his 
Death,  which  happened  in  the 
month  of  November  following : 
that  on  his  said  last-mentioned 
return  to  Crail^  he  informed 
him,  the  said  Andrrw  Whyte, 
that  he  was  married  to  a  Lady 
who   resided  in  Philadelphia, 
and  with  a  view  of  settling  an 
Annuity  on  his  Wife,  he  em- 
ployed him,  the  said  Andrew 
Whyte,  to  purchase  some  Land 
in  the  Neighbourhood  of  Crail; 
and    that    the    said  Andrew 
Whyte  made  an  offer  for  same 
accordingly,  bat  did  not  obtain 
the  purchase.     And   that  by 
the  Deposition  of  Robert  Mur* 
ray,  the  said  Robert  Murray 
made  Oath  that  he  knew  the 
said  Testator,  Robert  Chiene, 
for  a  period  of  thirty  years 
before  his  Death,  and  from  the 
time  he  was  a  Boy  at -School: 


that  he  had  heard  the  said 
Robert  Chiene  was  bom  at 
Crail,  and  that  at  the  time  the 
said  Robert  Murray  knew  him 
at  School,  he  resided  with  his 
Mother,  Anne  Broom^  at  the 
Town  of  Crail  I  that  the  said 
Deponent,  Robert  Murray, 
went  abroad  himself  early  in 
life,  and  did  not  return  to  CraU 
till  the  year  1787,  so  that  he 
knew  not  the  early  part  of  the 
said  Robert  Chiene'n  history, 
intervening  betwixt  his  leaving 
the  School  at  Crail,  and  his 
return  to  th^t  place  after  men- 
tioned :  that  he  knew  the  said 
Robert  Chiene  returned  to  Crail 
in  the  year  1802,  where  he  re- 
sided till  his  Death,  which  hap- 
pened in  the  month  of  Novem- 
ber in  the  said  year :  that  he 
understood,  although  he  had 
no  particular  occasion  to  know 
the  same,  that  some  years  pre- 
vious to  the  said  Robert  Chiene's 
return  to  Crail,  as  before  men- 
tioned, a  Dwelling  House,  with 
Gardens,  with  some  other  Pro- 
perty,  was  purchased  on  ac- 
count of  hira  and  his  Brother 
jointly  in  that  Burgh :  that  on 
the  said  Robert  Chiene*B  return 
he  at  first  rented  a  House  at 
Crail,  in  which  he  resided  for 
some  months,  and  afterwards 
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Mr.  Bellt  Mr.  Home,  and  Mr.  AbercrombU^  for  the 
Defendants : — 

We  contend  that  Dr.  Munroe  nerer  abandoned  hifl 
English  Domicile  but  that  he  retained  it  up  to  his  Deaths 
As  your  Honot  is  perfectly  acquainted  with  all  the 
facts  of  the  case,  it  is  not  necessary  to  detail  them. 
They  say  it  is  apparent  from  the  Will  that  he  intended 
to  go  to  Scotland  for  the  purpose  of  residing  there ;  but 
by  the  Will  he  makes  a  Provision  for  his  Nephews 
and  Nieces,  and  gives  a  great  part  of  his  Fortune  to 
his  Wife.  At  the  time  he  made  his  Will  he  intended  to 
leave  India,  and  he  makes  a  Disposition  for  the  Ex- 
penses of  the  Voyage  to  England.  He  says,  if  she 
does  pay  her  Expenses  she  is  to  have  8,000  Rupees,  &c. 
Now,  if  he  had  an  intention  of  returning  to  reside  in 
Scotlatid,  the  effect  would  have  been  to  render  the  Will 


^removed  to  the  one  he  bad  pur" 
chased,  after  it  had  undergone 
some  repairs,  and  resided  there- 
in till  his  Death :  that  he  bad 
heard  the  said  Robert  Chiene 
married  a  Sister  of  the  Wife  of 
Patrick  Brown,  deceased,  some 
time  a  Captain  of  a  Merchant 
Ship,  and  a  Native  of  Crailj  a 
Brother  of  Mr.  William  Brown^ 
the  then  present  Postmaster  of 
Crailf  and  that  he  had  beard 
that  the  said  Robert  Chiene's 
Wife  bad  resided,  and  still  re- 
sided, in  America.  And  the  said 
Master  further  certified  that 
three  several  Letters,  appear- 
ing to  have  been  written  by  the 
Testator  to  tbePlaintiff,bearing 
date  respectively  the  1st  day 


of  November  1801,  the  sist 
day  of  March  180s,  andUie 
25tb  of  August  1809,  had  boat 
exhibited  to  him,  and  the  hand- 
writing of  the  ssdd  Testator, 
proved  by  an  Affidavit  of  WU' 
liam  Frniroscy  of,  &c.  made  in 
the  said  Cause,  on  the  1  sth  day 
of  December  18079  the  con- 
tents of  which  Letters,  inas- 
much as  they  appeared  to  him 
to  show  the  said  Testator's  in- 
tentions as  to  Residence,  h^  had 
set  forth  in  the  Third  Schednle 
annexed  to  his  Report;  and 
the  said  Master  was  of  opinion 
that  the  said  Testator  was  do- 
miciled in  Scotland  at  the  time 
of  bis  Decease ;  and  the  De^ 
cree  was  accordingly. 
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a  complete  nullity,  and  would,  in  effect  give  to  his  Wife 
and  Sister  that  part  of  his  fortune  which  it  was  his  in- 
tention should  be  divided  amongst  his  Nephews  and 
Niepes.  It  is  impossible,  therefore,  to  conclude  that 
at  the  time  he  made  his  Will  he  intended  to  return  to 
Scotland. 


MUMROE 

V. 

Douglas. 


The  Vice-Chancellor  : — 
You  need  not  trouble  yourself  upon  that  part  of  the 
Case ;  you  may  assume  it  to  be  quite  clear,  that  when 
he  arrived  in  Engl4md,he  had  no  settled  intention  where 
he  should  fix  his  abode. 


Argument  continued : — 

Dr.  Munroe,  by  his  residence  in  India,  acquired  an 
English  Domicil;  Brnice  v.  Bruce  is  an  authority  far 
that ;  and  in  Somervilk  v.  Somerville  it  was  observed, 
that  in  Bruce  v.  Bruce  the  question  was,  whether 
the  property  should  be  administered  according  to  the 
Law  of  the  Province  of  Canterbury,  or  according  to 
the  Law  of  Scotland -^  whether  his  Domicil  should  be 
considered  as  in  England  or  in  Scotland,  Theie  is  no 
question  here  about  an  Indian  Domicil.  There  is  no 
•  such  thing  :  An  English  Domicil  may  be  acquired  in 
India,  but  there  is  no  such  thing  as  an  Indian  Do- 
micil, contra-distinguished  from  an  English  Domicil. 
,  The  Personal  Estate  of  a  Person  domiciled  in  India  is 
.  distributable  according  to  the  Law  of  England,  and 
just  the  same  as  if  he  resided  in  Englafid;  the  same  Law 
prevails  in  all  the  Colonies.  It  has  been  made  a  ques- 
tion, whether,  if  this  Gentleman  had  gone  to  France,  on 
his  return  from  India,  instead  of  coming  to  England, 
his  original  Domicil  would  not  have  revived.  If  a  Per 
son  residing  in  India  acquired  a  Domicil  here,  and  had 
died  on  his  return,  it  could  not  be  said  he  had  acquired 

Vol.  V.  r  F 
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i8<20.  ^  ^^^  Domicil ;  and  it  would  be  difficult  to  say,  that  by 

'        *        '      giving  up  of  his  Indian  Habitation  he  bad  abandoned  hiB 

MuNROE       English  DomiciL    If  so,  any  Person  coming  from  the 

^'  North,   and  travelling  for  his   health,  would  thereby 

Douglas,      abandon  his    Scotch   Dcmucil.     Ommane^  t.  JBtngkiuii 

was  the  case  of  a  Scotchman  who  had  acquired  an 
English  Domicil  by  serving  in  the  Navy,  and  a  re- 
sidence in  Engkuid,  but  he  died  in  Scotland,  on  a 
temporary  visit ;  and  the  House  of  Lords'  held  that 
he  was  domiciled  in  England.  It  is  clear,  therefore, 
thai  Death  at  a  place  does  not  constitute  a  Domicil 
there.  In  the  Marquis  of  Annariiay%  Case  (x),  it 
was  held  he  was  a  domiciled  Englishman,  The 
original  Domicil  cannot  be  changed,  unless  by  an 
acquired  Dcnnicil;  but  when  a  Domicil  is  acquired, 
it  requires  as  much  to  alter  that  Domicil  as  it  did  to 
abandon  the  original  Domicil;  both  are  on  the  same 
footing,  as  to  abandonment ;  neither  can  be  lost  nnlett 
a  new  Domicil  is  acquired.  The  passages  in  the  Roman 
Law  do  not  seem  to  apply  to  the  question  of  Domicil 
as  it  relates  to  the  distribution  of  a  man's  Property, 
but  only  as  it  related  to  public  Burthens  and  Offices. 
There  are  some  other  Passages  in  the  Digest  (y),  aid 
also  in  the  Code  (z),  besides  those  already  quoted,  bat 
they  fell  within  the  observation  before  made  on  DomicO, 
as  treated  in  the  Civil  Law.  The  most  pertinent  doe- 
trine  is  to  be  found  in  Pothier  (a)  and  Denkart  (Jb).  The 
former  says,  "  Une  personne  ne  pent  i  la  viritS,  eiaiSr 
^  i^on  Domicile  dans  un  heu  jti'animo  et  facto,  en  iy 
itablissant  une  DemeureJ*  The  latter  says,  ^  Deuxchosa 

(x)  Bempde  v.  Johnstone^  (a)  Coutumes  d'Orleans  Ih« 

S  Ves.  199.  troduction  gte^nde,  dMqp.  I9 

(jf)  Lib.  50,  tit  16,  s.  203.  s.  9. 

(z)  Lib.  10,  tit.  39^  s.  7.  (6)  Art«  Domicile,  513. 
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§ont  nicessaires  pour  constituer  le  Domicile,  i*  I' habita- 
tion rieUe:  ei  2**  la  volonte  de  la  fixer  an  Iku  que  I'on 
habiter 

It  is  quite  clear  that  Dr.  Munroe  had  acquired  an 
English  Domicil  by  his  residence  in  India,  there  is  both 
the  animus  and  the  factum  in  support  of  that.  The  cir- 
cumstance of  his  quitting  India  did  not  change  his  Do- 
micil. If  he  had  quitted  India  with  an  intention  of  going 
to  Scotland,  and  had  arrived  there  with  an  intention  of  not 
going  to  any  other  place,  then  it  might  have  been  con- 
tended that  he  had  assumed  his  original  Domicil,  but 
that  was  not  so.  His  dying  in  Scotland  did  not  alter 
the  nature  of  his  Domicil.  It  was  the  same  as  if  he  had 
died  in  England.  Some  years  before  he  left  India  he 
intended  to  return  to  Scotland,  but  he  could  not  have 
80  intended  when  he  made  his  Will,  for  the  reasons  be- 
fore stated.  They  must  show  an  intention  to  return  to 
Scotland,&nB]ly  to  reside  there,  and  that  he  executed,  or 
was  in  the  execution  of,  that  intention.  We  have  shown 
by  evidence  that  he  did  not  mean  to  make  his  final  re- 
sidence in  Scotland.  Denisart  (c)  says,  that  is  only  a 
man's  Domicil  which  is  the  Domicil  of  fact  and  inten- 
tion, and .  that  the  original  Domicil  of  the  Father  and 
llother  shall  be  taken  to  be  his  Domicil  until  he  has  got 
another,  and  that  it  shall  be  presumed  that  he  has  re- 
tained his  Domicil  until  there  is  proof  to  the  contrary. 
He  does  not  say,  as  is  contended  on  the  other  side,  that 
if  a  man  has  acquired  a  new  Domicile  and  afterwards 
leaves  his  Habitation,  he  entirely  divests  himself  of 
that  Domicil,  although  he  might  not  have  acquired  a 
new  one ;  on  the  contrary,  he  says,  that  a  man  cannot 
lose  his  original  Domicil  until  he  has  animo  et  facto 


401 
i8ao. 

'  'V ' 

MuNRO£ 

V. 

Douglas. 


(c)  Tit.  Domicile,  s.  11. 
F  F  2 


Douglas. 
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acquired  another;  he  does  not  mean  to  say  that  the 
Domicilium  originis  is  any  stronger  than  that  which  the 
IVItJNROE  man  acquires  himself,  and  it  seems  that  the  same  prin- 
ciple applies  to  an  acquired,  as  to  an  original,  Domicil. 
Before  an  acquired  Domicil  can  be  lost,  it  must  be 
shown,  not  only  that  he  has  abandoned  the  acquired 
Domicil,  but  also  that  a  new  Domicil  is  acquired.  If 
a  man  goes  to  any  place  not  with  an  intention  of  fixing 
his  Domicil  there,  but  with  an  intention  of  returning, 
he  does  not  acquire  a  new  Domicil ;  but  the  instant  a 
man  has  acquired  a  Domicil,  there  must  be,  as  Potldtr 
and  Denisart  say,  not  only  the  animus  but  Aefactum  of 
a  new  Domicil  before  the  acquired  Domicil  can  be  lost 
All  the  authorities  are  to  that  effect. 

In  Sir  Charles  Douglases  Case  {d),  it  was  much  argued 
upon  the  hardship  of  holding  his  Domicil  to  be  in  £i^- 
lafid,  in  order  to  give  effect  to  a  Forfeiture ;  Lord  Lough- 
borough takes  notice  of  the  consequence  that  would  arise 
from  his  being  considered  as  domiciled  in  Scotland,  as 
that  would  have  the  effect  of  subverting  his  Will.  In  So- 
mervUle  v.  Somerville  (e).  Lord  Alvanley  states  the  pro- 
position we  contend  for,  namely,  that  the  last  Domicil  is 
to  be  considered  as  the  Domicil  of  a  man  until  he  ac- 
quires another ;  and  that  can  only  be  acquired  ex  animo 
et  facto.  Much  has  been  said  about  the  attachment  which 
a  man  feels  for  his  original  Domicil — for  the  place  of  his 
home,  and  where  he  has  been  brought  up :  but  suppose 
a  child  bom  in  England,  during  a  visit  there  of  his  Father 
and  Mother,  who  were  natives  of  Scotland,  he  would  be 
a  domiciled  Scotsman,  although  he  might  never  have 
been  in  Scotland.  What  attachment  could  he  feel  to- 
wards his  original  Domicil  ?  his  attachment  would  be  to 

(//)  Ommnney  v.  Binghaniy      i8th  March  1796. 
Jjefore  the  House  of  .Lords,  (r )  5  Vcs.  see  p.  787. 
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the  place  where  he  was  brought  up.     It  is  decided,  that  iBuo. 

it  is  not  a  man's  Domicil  which  is  the  place  of  his  birth,  '  T^ 
but  that  which  is  the  Domicil  of  his  Father  and  Mother,  ^^n  roe 
for  which  he  may  have  no  attachment  whatever.  In 
Bempde  v.  Johnstone  (e).  Lord  Ixmghborough  held  the 
Marquis  of  Annandale  was  to  be  considered  as  domi- 
ciled in  England,  observing,  "  that  he  never  had  a  Resi- 
dence in  Scotland,  He  never  was  there,  at  any  period, 
with  a  fixed  intention  of  remaining.  His  existence  there 
was  purely  a  purpose  of  either  visit  or  business,  and 
both  circumstanced  and  defined  in  their  time.  Where- 
ever  he  had  a  place  of  Residence  that  could  not  be  re- 
ferred to  an  occasional  and  temporary  purpose,  that  is 
found  in  England,  and  no  where  else.''  In  another  pas- 
8^6  C/)>  observing  also,  "  the  Cause  has  the  addi- 
tional circumstance  that  he  happened  to  die  in  Scotland, 
the  place  of  his  birth ;  but  undoubtedly  he  went  there 
for  a  very  temporary  purpose*  a  mere  visit  to  his  fa^ 
mily,  when  going  to  take  a  command  in  the  American 
Service.'' 

Unless  they  prove  that  there  was  an  actual  abandon- 
ment of  the  acquired  Domicil,  and  an  intention,  in  exe- 
cution, of  resuming  his  original  Domicil,  the  Domicilium 
ongtnM can  have  noeffect*  In  the  passages  quoted  from 
Voet  he  does  not  say,  the  Domicilium  originis  cannot  be 
changed,  but  that  it  is  to  be  taken  to  be  a  man's  Domicil, 
until  he  has,  ex  ammo  et  facto,  acquired  another.  If 
he  has  acquired  another  Domicil,  such  Domicil  is  the  ef- 
fect of  his  own  choice,  and  may  therefore  be  presumed  . 
to  be  more  preferred  than  the  Domicilium  originis, 

(c)  3  Vcs.  201.  (/)  3  Ves.  p.  203.. 
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What  Voet  says,  applies  as  strongly  to  an  acquired, 
as  to  an  original,  Domicil.  There  are  other  ^lassages  in 
M  UN  ROE  Voet  (h)  which  show  in  what  manner  a  Domicil  may  be 
acquired ;  but  whether  the  Domicil  be  original,  or  ac- 
quired, it  can  only  be  lost  by  an  intention  to  abandon 
it  carried  into  execution.  "  Non  tamen  in  dubio  pro- 
sumenda  facile  donUcilii  mutatio ;  sic  ut  earn  alkgans, 
tanquam  remfacti,probare  teneatur  (i).*^ 

The  inference  we  dmw  from  the  passages  in  Voet  is, 
that  until  a  Man  has  acquired  another  Domicil,  he  must, 
ex  necessitate,  retain  his  acquired  Domicil,  and  that  he 
cannot  acquire  another  by  intention  only*  Here,  as  in 
Bruce*s  Case,  Dr.  Munroe,  by  his  residence  in  India, 
acquired  an  Indian-English  Domicil.  What  then  de- 
prived him  pf  it  ? 

It  cannot  be  doubted  from  the  Evidence,  as  your 
Honor  has  intimated,  that  this  Gentleman  had  not 
determined  to  reside  in  Scotland.  He  must  be  con- 
sidered as  domiciled  in  England,  and  his  Property  must 
be  distributed  according  to  the  intention  expressed  in 
his  Will. 

The  Vice-Chancellor  : — 
It  is  settled,  by  the  Case  of  Major  Brnce,  that  a  re- 
sidence in  Indiay  for  the  purpose  of  following  a  Profes- 
sion there  in  the  service  of  the  East  India  Company, 
creates  a  new  Domicil.  It  is  not  to  be  disputed,  there- 
fore, that  Dr.  Munroe  acquired  a  Domicil  in  India. 

It  is  said,  that  having  afterwards  quitted  India  in 

Qi)  Comment,  ad  Tandectaf.  Lib.  5,  tit.  i,  pi.  96,  97. 
(i)  lb.  pi.  99. 
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the  intention  never  to  return  thither  he  abandoned  his 

acquired  Domicile  and  that  the  forum  origiftis  revived. 

Ab  to  this  point,  I  can  find  no.  difference  in  principle       Mumeob 

between  the  original  Domicil  and  an  acquired  Domicil ;       _.    ** 

and  such  is  clearly  the  understanding  of  Pothitr  in 

one  of  the  Passages  which  has  been  referred  to. 

A  Domicil  cannot  be  lost  by  mere  abandonment.  It 
18  not  to  be  defeated  afAmo  merely,  but  ammo  et  facto^ 
and  necessarily  remains  until  a  subsequent  Domicil  be 
acquired,  unless  the  Party  die  in  itinere  toward  an  in- 
tended Domicil.  It  has  been  stated,  that,  in  point  of 
fiuJt,  the  Testator  went  to  Scotland,  in  the  intention  to 
fix  his  permanent  Residence  there,  but  this  statement 
is  not  supported  by  the  Evidence. 

It  has  also  been  stated,  that  the  Testator,  knowing  he 
'WES  in  a  dying  state,  went  to  Scotland,  in  order  to  lay 
his  bones  with  his  ancestors,  but  this  too  is  clearly 
difiipfoved. 

It  may  be  represented  as  the  certain  fact  here,  that 
when  this  Gentleman  left  England,  on  his  visit  to  ScoU 
land,  he. had  formed  no  settled  purpose  of  permanent 
Residence  there,  or  elsewhere. — ^That  he  meant  to  re- 
main a  few  months  only  in  Scotland,  and  to  winter  m 
the  South  of  France,  and  with  this  fluctuation  of  mind 
on  the  subject  of  his  fixture  Domicil,  he  was  surprised 
by  death,  at  the  house  of  a  relation,  in  Scotland* 

I  am  of  opinion,  therefore,  that  Dr.  Munroe  acquired 
BO  new  Domicil  after  he  quitted  India,  and  that  hift* 
Indian  Domicil  subsisted  at  his  Death. 

'^4 
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A  Domicil  in  India  is,  in  legal  effect,  a  Domicil  iti 
the  Province  of  Canterbury,  and  the  Law  of  England, 
MuNROE       and  not  the  Law  of  Scotland,  is  therefore  to  heapph'ed 

^    ^'  to  his  personal  Property. 

Douglas.  '^  ^     "^      . 


^^V^'  KAYE  V.  CUNNINGHAM. 

2i8t  June. 


The  Court  tcill  1  HIS  was  a  Motion  to  restrain  a  Party  from  proceed- 
restrain  a  pro-  ing  at  Law  against  a  sequestrator  in  possession,  \mdff 

ceeding  at  Law  ^^  Order  of  Court ;  and  that  the  Party  might  be  exa- 

againstaSequeS'     •      . 

/*  ^     ,  ,  /       mined  pro  tnteresse  mo. 

trator,lmthasno  ^ 

authority  to  com- 

pel  a  Party  to  be         The  Vice-Chancellor  : — 

examined  pro  in-     The  Court  will  not  permit  its  Officer  to  be  drawn  into 
teresse  suo.         a  litigation  which   it  cannot  control ;    but  it  has  no 

authority  to  compel  a  Party  to  be  examined  |7ro  intereue 
suo.  Such  an  Order  can  only  be  made  upon  the  appli- 
cation of  the  Party,  or  by  his  consent. 
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HENLEY  V.  WEBB.  ^®f  : 

5th  July. 


rp  >^ 

1  HIS  was  a  Bill   by  a  Widow,  for    Dower.      The  j  Husband,  he* 

JHusband  being  entitled  to  a  sum  of  14,200/.  in  Court,  fore  Lord Eldon's 

to  be  laid  out  in  Land,  of  which  he  would  be  Tenant  in  Jet,  horrowedan 

Tail,  obtained  from  Sir  John  Webby  on  the  isth  Septem-  £«'«'«  for  the 

ber   1781,  a  Conveyance  by  bargain  and  sale  of  the  PJ^'^^^^  ^^' 

Estate  in  question,  in  Fee ;    Sir  John  Webb  covenanting*'      ^ .       ,    * 
^  '  '  ®  veri/y  tn  order  to 

that  he  was  seised  in  Fee.      On  the  same  day  he  con-  f^cquire  the  Own^ 
veyed  this  Estate  by  Lease  and  Release  to  the  Trustees  ership  of  Money 
of  the  14,200/.  in  consideration  of  that  sum,  which  was  to  be  laid  out  in 
also  the  price  paid  to  Sir  John  Webb.     He  soon  after-  ^^*    Semble, 
ivards  suffered  a  Recovery  of  that  Estate,  being  equitable    **  ^   l 

Tenant  in  Tail  under  the  Trustees ;   and  having  thus  ^  ,.   ,  , 

obtained  the  Fee  Simple  of  the  Estate,  he  re-conveyed 
it  to  Sir  John  Webb,  for  the  same  sum  for  which  he  had 
purchased  it;  having,  in  fact,  entered  into  an  agree- 
ment with  Sir  John  Webb  that  he  would  do  so  before 
the  bargain  and  sale  made  to  him ;  the  intent  of  the 
Transaction  being  tb  make  himself  master  of  the 
14,200/. 

Mr.  Sugden,  and  Mr.  Pepys,  for  the  Plaintiffs. 

Mr.  Bell,  and  Mr.  Shadwell,  for  the  Defendants,  who 
claimed  under  the  Will  of  Sir  John  Webb,  insisted, 
that  the  previous  agreement  made  the  Husband  a 
Trustee  of  the  Estate  for  Sir  John  Webb,  and  that  the 
Wife  therefore  was  not  entitled  to  Dower.  It  was  also 
further  objected,  on  behalf  of  the  Defendant,  that  Sir 
John  Webb  was  never  in  fact  seised  in  Fee  of  this 
Estate. 


v. 
Webb. 
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iSso.  ^^  ^  ^6  fi^^  point,  the  Vtce-Chancellor  expressed 

^  ^  his  opinion  that  the  purpose  of  the  Transaction  was  to 
HsNLBT  make  the  Husband  the  absolute  Owner  ,of  the  Estate, 
and  not  a  Trustee,  in  order  that  he  m^ht  suffer  a  Re- 
covery, and  that  he  was  to  become  a  Trustee  for  Sir 
John  Webb  only  after  the  Recovery  suffered ;  and  that 
the  Wife's  Right  to  Dower  attached  upon  it  vdien  is 
possession  of  the  Husband  as  absolute  Ovmer,  para- 
mount to  his  character  of  Trustee,  and  he  could 
afterwards  only  deal  tvith  it  subject  to  Dower. 

As  to  the  second  point,  the  Vice-chancellor  suggested 
that  there  might  be  great  difficulty,  upon  the  principle 
of  Estoppel,  for  those  who  clauned  under  Sir  John  Webb, 
to  set  up  an  oljection,  contrary  to  the  effect  of  his  own 
Covenant  that  he  was  seised  in  Fee  (a),  but  both  points 
being  legal,  a  Case  was  directed  to  be  stated,  for  the 
opinion  of  a  Court  of  Law. 


i8«o. 

13th  July.  MORGAN  v.  MORGAN. 

The  Husband  U  ThIS  was  a  Bill  filed  by  a  Son  against  his  Father,  to 

Tenant  by  the  j^y^jj  ^  Contract  made  between  them,  for  the  division  of 

vit^U  I  ^^  ^nce  of  Lands  to  be  sold,  upon  the  ground  that  the 

heritance  of  his  Contract  proceeded  upon  the  notion  that  the  Father  was 

fVife^  notwUh-  Tenant  for  Life  of  the  Lands,  and  the  Son  Tenant  in 

standing  a  Di'  Fee  in  Remainder,  though  in  truth  the  Son,  the  Plaintiff, 

rection  to  pay  ^^s  Tenant  in  Fee  m  Possession. 
the  Rents  and 

separate  use  "^^  Lands  in  question  had  been  the  Estate  -of  the 

during  the  Co-  Mother. 


verture. 


(d)  See  Anon.  1 2  Mod.  399. 
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By  a  Settlement  made  previous  to  the  marriage  of 
the  Father  with  the  Mother^  the  Estate  of  the  Mother 
was  conveyed  to  Trustees  in  Fee^  as  to  a  certain  Estate 
called  Trevospert,  to  the  use  of  the  Father  for  life,  Ele- 
maii^der  to  the  use  of  the  Mother  for  life.  Remainder 
to  the  Children  of  the  marriage^  as  the  Parents  or  the 
Survivor  should  appoint.  Remainder  to  the  use  of  the 
Mother  and  her  Heirs,  and  as  to  all  other  the  Estate  of 
the  Mother  upon  Trust,  for  the  sole  and  separate  use  of 
the  Mother  for  life,  with  power  to  the  Mother  to  ap- 
point the  Fee  by  Deed  or  Will,  and  for  want  of  Appoint* 
ment,  in  Trust  for  the  Mother,  her  Heirs  and  Assigns. 
The  question  was,  whether,  as  to  this  latter  Estate,  the 
Father,  who  survived  the  Mother,  was  entitled  to  b^ 
Tenant  by  the  Curtesy  against  her  Son,  the  Mother 
having  made  no  Appointment  ? 

Mr.  Hart,  and  Mr.  Daniel,  for  the  Plaintiff,  admitted 
the  general  rule  was,  that  a  Husband  was  aitided  to 
Curtesy  in  the  Equitable  Estate  of  his  Wife,  bat  con- 
tended, that  the  Rule  did  not  apply  in  this  Case,  by  reason, 
that  during  the  Life  of  the  Wife  the  Profits  were  to  be 
paid  to  her  separate  use,  and  they  cited  the  Case  of 
Herk  v.  Greenbank  (a),  as  directly  in  point. 

Mr.  Beames,  for  the  Defendant  :• — 

It  will  be  conceded,  that  Courts  of  Equity  give  the 
Husband  a  Tenancy  by  the  Curtesy  of  a  Trust.  Such 
Courts  have  likewise  held,  that  there  should  be  Curtesy 
of  an  Equity  of  Redemption,  though  the  Mortgage  was 
in  Fee;  CashboutTie  v.  Scarfs  and  English  (fr) ;  and  where 
there  was  a  Bequest  of  300/.  to  be  laid  out  in  Is^d, 
and  settled  to  the  only  use  of  M.  and  her  Children, 
the  Husband  of  JIf.  was   held  entitled  to  Curtesy ; 
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Sweetapple  v.  Bindon  (c) ;  so^  where  there  was  a  Devise  to 
pay  debts,  and  the  Surplus  to  be  conveyed  to  a  Feme,  the 
Husband  was  held  entitled  to  a  Curtesy  in  the  Surplus. 
Watts  V.  Ball  (d).  But  it  is  contended^  that  though  the 
Husband  is  entitled  to  a  Tenancy  by  Curtesy  of  a  Trust, 
the  present  is  the  excepted  Case;  namely,  where  the 
property  is  settled  to  the  separate  use  of  the  Wife; 
and  for  this  they  rely  on  Herle  v.  Greenbank  (e).  That 
Case,  however,  stands  alone,  and  is  not  to  be  recon- 
ciled  to  Lord  Hardwicke's  general  doctrine  in  Roberts  v. 
Dixwell(f);  where  he  says,  a  Devise  to  the  separate  use 
would  not  bar  the  Husband,  because  there  was,  as  here, 
a  sort  of  seisin  in  the  Wife ;  nor  is  Herle  v.  Greaibank 
to  be  reconciled  to  the  doctrine  of  Cashboume  v.  Scarfe, 
snd Sweetapple y.Bindon,9Jid  Watts  y.Ball(g).  1{ Herle 
Y.  Greenbank  be  questionable,  then,  there  was  in  the 
removed  of  doubt  a  sufficient  consideration  for  the  Agree- 
ment of  the  14  th  September  1812,  and  that  Agreement  is 
good,  as  a  family  compromise,  as  in  Stockley  v.  Stock- 
ley  (A),  and  in  Stapilton  y.  Stapilton,  Cann  v.  Cann,  and 
other  Cases  cited  in  Stockley  v.  Stockley. 

The  Vice-Chancellor  : — 
It  must  be  admitted  that  the  two  Cases  of  Herle  v. 
Greenbank,  and  Roberts  v.  Dixwell,  cannot  be  reconciled, 
and  between  the  conflicting  opinions  of  Lord  Hardwkke, 
recourse  must  be  had  to  principle  and  analogy.  At  Law 
the  Husband  is  entitled  to  the  Curtesy,  wherever  the 
Wife,  during  the  Coverture,  is  seised  of  an  Estate  of  In- 
heritarice,  and  has  Issue  by  the  Husband  capable  of  that 
Iiilieritance. 


(c)  2  Vem.  536. 
(«0  1  P.  Wilis.  107. 
(e)  3  Atk.  715.  Vc8.  sen. 
(.0  1  Atk.  606 


{g)  Watkin8*9     Principles, 
2d  Ed.  by  Mr.  Preston,  p.  55. 
(/f)  1  Vci>.  and  Beam.  30^ 


CASES   IN   CHANCERY. 

Equity  follows  the  Law  in  the  quality  of  Estates,  and 
it  is  to  be  stated  generally  that  a  Husband  will  become 
Tenant  by  the  Curtesy  wherever  the  Wife,  during  the 
Coverture,  is  in  possession  of  an  Equitable  Estate  of  In- 
heritance^ and  has  Issue  by  the  Husband  capable  of  that 
Inheritance.  There  is  no  doubt  here  that  the  Wife  had 
an  Equitable  Estate  of  Inheritance,  notwithstanding  the 
Rents  and  Profits  were  to  be  paid  to  her  separate  use  for 
life.  Lord  Hardwkke  admits  this  proposition  in  Herle 
V.  Greenbank,  and  it  is  so  cspressly  decided  in  the  Case 
of  Pitt  V.  Jackson  (t),  where  the  Conveyance  being  di- 
rected to  the  Daughter,  a  Feme  Covert  in  Tail,  there 
was,  notwithstanding,  a  direction  to  pay  the  Rents  and 
Profits  to  her  separate  use  during  the  Coverture :  and 
this  doctrine  has  also  the  authority  of  Mr.  Feame  in  his 
book  of  Contingent  Remainders,  in  his  Comments  upon 
the  Case  of  Roberts  v.  Dixwell.  The  Wife  was  in  posses- 
sion of  this  Equitable  Estate  by  receipt  of  the  Rents 
and  Profits  during  the  Coverture,  and  there  being  Issue 
capable  of  the  Inheritance,  the  Husband,  according  to 
the  rule  stated,  must  be  entitled  to  the  Curtesy;  unless 
it  can  be  held  that  the  direction  that  the  Wife  shall  take 
the  Profits  to  her  separate  use,  amounts  to  an  express  in- 
tention to  exclude  him.  At  Law,  the  Husband  cannot 
be  excluded  from  the  enjoyment  of  Property  given  to  or 
settled  upon  the  Wife ;  but  in  Equity  he  may,  and  this 
not  only  partially,  as  by  a  direction  to  pay  the  Rents  and 
Profits  to  the  separate  use  of  the  Wife  during  Coverture, 
but  wholly,  by  a  direction,  that  upon  the  death  of  the 
Wife  the  Inheritance  shall  descend  to  the  Heir  of  the 
Wife,  and  that  the  Husband  shall  not  be  entitled  to 
be  Tenant  by  the  Curtesy:  such  a  provision  was  ac- 
tually made  in  the  Case  of  Bennett  v.  Davis  (k),  and  was 
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acted  upou  by  this  Court.  Here  the  Husband  is  par- 
tially, and  not  wholly,  excluded  from  the  enjoyment  of 
his  Wife's  Property.  This  Court  would,  according  to 
the  intention  of  the  Settlement,  have  restrained  him  from 
all  interference  with  the  Rents  and  Profits  during  the 
Life  of  the  Wife,  but  there  being  no  further  exdusion 
expressed  in  the  Settlement,  the  Court  can  have  no  au- 
thority to  restrain  him  fixim  the  enjoyment  of  his  general 
right  as  Tenant  by  the  Curtesy  in  the  Equitable  Inhe 
ritance  of  his  Wife.    Bill  dismissed. 


■■i 


iSao. 
15th  July. 

The  construction 
of  a  Residuary 
Clause  does  not 
depend  upon  the 
particular  Pro' 
perty  xnhich  the 
Testator  might 
have  in  his  con-- 
temptation;  but 
iqKm  what  the 
Words  which  he 
has  used  wiU 
embrace  accord^ 
ing  to  their  or^ 
dinary  import. 


BLAND   V.   LAMB. 

1  HE  Testator,  Thomas  Bland,  stating  himself,  by  his 
Will,  to  be  possessed  of  two  Sums  of  Stock,  amounting 
together  to  63,000/.,  gave  Legacies  to  the  whole 
amount.  He  then  bequeathed  certain  articles  of  Plate, 
his  Clothes  and  Gems,  and  concluded  his  Will  thus  ;— 
''  any  thing  that  I  have  forgot,  I  leave  at  the  disposal 
of  Mrs.  Bland  of  Isleworth ;  all  my  Wines  are  her's.* 

Mrs.  Bland,  who  was  also  a  Legatee  of  1 ,060  /.  a  year 
for  her  Life,  died  before  the  Testator ;  and  he  afterwards 
made  a  Codicil  to  his  Will,  containing  the  following 
expression,  "  I  may  have  forgot  many  things,  such  as 
money  due  to  me  from  Government,  &c.  If  such  there 
is,  it  is  to  be  thrown  into  the  lump,  for  the  benefit  of 
the  Legatees,  to  h6  paid  to  them  in  proportions." 


The    Testator  before   his   death   acquired   a 
further  property  by  the  death  of  a  relation. 

6^ 
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The  question  in  the  Cause  was,  as  between  the 
'  Legatees  and  the  next  of  Kin,   whether  the  Codicil 
amounted  to  a  general  Residuary  Bequest,  and  would 
therefore  embrace  this  particular  Property. 

Mr.  Benyon,  Mr.  Bell,  Mr.  Phillimore,  and  Mr.  Pem- 
berton,  on  the  part  of  the  next  of  Kin,  contended,  that 
the  Codicil  was  a  Gift  only  of  such  things  as  the  Tes- 
tator possessed  at  the  time  of  making  it,  and  which 
he  had  forgotten  to  specify ;  things^  ejusdem  generis;  of 
the  money  due  from  Groremment;  Attomey''General 
V.  Johnson  (a),  was  cited. 

The  Counsel  on  behalf  of  the  Legatees  were  stopped 

by- 

The  Vice-Chancellor  : — 

The  Question  is  not  what  the  Testator  had  in  his 
contemplation  when  he  made  his  Codicil,  but  what  the 
Words  he  has  used  will  embrace,  according  to  their 
ordinary  signification ;  which  must  preyail,  unless  qua- 
lified by  other  Expressions  in  the  Instrument 

A  Testator,  when  he  gives  his  Residue,  may  contem- 
plate only  the  actual  state  of  his  property  at  the  time, 
and  may  mean  to  give,  and  may  think  he  is  giving, 
next  to  nothing,  but  such  residuary  Legatee  will  never- 
theless take  an  after-acquired  million. 

This  Testator,  after  making  his  Will,  recollected  that 
he  had  forgotten  to  dispose  of  the  arrears  of  his  pay 
firom  Government.  He  was  sensible  that  there  might 
be  other  things  of  which  he  had  power  to  dispose  by 
Will,  which  he  might  also  have  forgott^  Whatever 
he  might  have  forgotten,  it  is  to  be  thrown  into  the 
lump,  for  the  benefit  of  his  Legatees.   He  had  forgotten 
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that  Residue,  which  might  arise  by  a  lapsed  Legacy  or 
future  acquisition,  and  I  cannot  say  that  the  Words  he 
has  used  will  not  embrace  it  (6). 


1820. 

19th  and  28th   AGUILAR   v.  AGUILAR,    LOUSADA,  and  others. 
July.^ 

A  Wife^  who  i  HE  Plaintiff,  who  was  the  Wife  of  the  Defendant 
pledges  her  sepa-  Aguilar,  having  Property  to  her  separate  use,  joined 
rate  Property  ^g^  Husband  in  a  Grant  of  an  Annuity,  and  the  Grant 
jT  w  u  a  '  comprised  as  well  the  separate  Property  of  the  Wife,  as 
t'tl  dt  har  ^^P^^Y  given  to  the  Wife  for  Life,  not  to  her  separate 
his  Property  ^^^>  ^^^  ^^  which  therefore  her  Husband  was  entitled 
comprised  in  the  jure  mariti, 
same  Security 

Jirst  applied^  as  The  Wife  joined  with  the  Husband  in  granting  other 
between  the  Wife  Securities,  which  were  charged  upon  her  separate  pro- 
and  Husband      p^^y  alone.     The  Husband  afterwards  took  the  benefit 

an      w  genera  ^^  ^^  Insolvent  Debtor's  Act,  and  his  Debts  being  con- 
Asstgnee.  . ,       ,     /»  ,1  11  ,  , 

Where  a  Wife     ^'^^^"^  ^*  small  amount^  he  subsequently  granted  two 

has  an  adequate    Annuities  charged  on  the  Wife's  Life  Interest,  to  which 

Settlement  to      he  was  entitled  Ji/re  mariti. 

her  separate  use^ 

she  IS  not  entitled      q,j  account  of  the  novelty  and  importance  of  some 

0  ajur   er    ro-  ^^  ^^^  Questions  which  arose  in  this  Case,  it  was  twice 
viston  out  of  a 
Life  Interest  to   ^g^^d  by  Mr.  Hart,   Mr.  Wetherell,   Mr.    Wingfeld, 

her^  which  the    ^^'  Sidebottom,  and  Mr,  Sugden,  who  appeared  for  the 
Husband  takes    different  Parties  concerned, 
jure  mariti,  ex' 

cept  in  case  of  (*)  V*^®  ^^^^^  ^'  ^^  Vandes,  11  Vcs.  330. 

his  Desertion  or 

Insolvency,   A  Feme  Covert  may  fie  her  Bill  to  avoid  an  Annuity  charged  upon  ker 
separate  Property y  without  offering  to  repay  the  Consideration ;  nor  is  there  any  Lien 
for  the  Consideration  upon  her  separate  Property. 
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'  The  Vite'Chancellar  Jield,  firsts  that  the  Wife,  being  a 
Surety  only  in  the  Grant  of  Annuity,  which  comprised 
her  Husband's  Property  as  well  as  her  own,  was  entitled 
as  between  her  and  her  Husband,  and  the  Assignee 
under  the  Insolvent  Debtor's  Act,  and  the  subsequent 
Annuitants,  to  have  the  Husband's  income  first  ap- 
plied in  satisfaction  of  the  Annuity.  Second,  that  she 
Was  not  entitled,  as  she  prayed,  to  have  any  provision 
as  against  the  Assignee,  under  the  Insolvent  Debtor's 
Act,  and  the  subsequent  Annuitants  out  of  that  Life- 
Interest  given  to  her,  which  the  Husband  took  jure 
mariti;  because  she  had  an  ample  separate  provision  for 
maintenance  secured  to  her  by  Settlement,  as  well  as 
a  further  separate  provision  under  the  will  of  a  relar 
tion;  and  that  the  principle  upon  which  this  Court 
gave  such  a  provision  out  of  Property  of  this  descrip- 
tion against  the  Husband,  when  he  deserted  the  Wife^ 
and  against  his  general  Assignee  in  case  of  his  bank- 
ruptcy, or  insolvency^  was,  that  the  LaVv^  when  it  gave 
the  Wife's  Property  to  the  Husband^  imposed  upon 
him  the  obligation  of  maintaining  her^  and  if  he  failed 
in  that  obUgation,  either  by  the  desertion  of  his  Wife 
or  by  his  inability  to  assist  in  her  support,  this  Court 
would  fasten  that  obligation  upon  the  Property  itself; 
that  this  principle  did  not  apply  where  the  Wife  had 
secured  to  her  a  competent  separate  maintenance. 
Third,  that  the  Wife  was  entitled  to  avoid  the  Grant 
of  Annuities,  in  which  she  had  joined  her  Husband, 
and  for  which  she  had  pledged  her  separate  Estate, 
on  account  of  the  defect  of  the  Memorial,  without 
offering  by  her  Bill  to  repay  the  actual  consideration ; 
and  that  this  Court  could  give  no  Lien  for  that  con- 
sideration upon  her  separate  Property  5— 4hat  Equity 
followed  the  Law  in  the  return  of  the  money  paid,  and, 
that  as  at  Law  the  Annuitant  could  recover  the  pricei 
Vol.  V*  6  G  . 
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wben  the  consideration  failed^  so  in  Equity  it  wai 
a  term  of  its  relief,  that  the  party  seeking  to  avoid  the 
Annuity^  should  offer  to  return  the  price  (a) ;  but  that  this 

(a)  This  coaclusion  appears     you    the    Deeds    anlen  the 


to  be  founded  on  a  very  ancient 
rule  in  Chancery,  of  great 
justice,  and  of  very  general 
application,  "  That  he  that 
uiU  have  equity  done  to  him 
must  do  it  to  the  same  Person,** 
It  is  on  this  principle,  that  no 
one  can  come  into  a  Court  of 
Equity  to  be  relieved  against 
an  oppressive  Deed,  even  in 
the  character  of  Heir  apparent 
dealing  for  his  expectations^ 
except  on  tender  of  the  Pur- 
chase Money;  and  if  a  man 
seeks  to  have  Securities  deli- 
vered up  as  being  usurious,  he 
must,  by  his  Bill,  oflPer  to 
repay  the  Money  advanced, 
or  the  Bill  may  be  demurred 
to*.  The  act  of  Jfme  in- 
validates Securities  affected 
with  usury,  as  entirely  as  the 
Annuity  Act  (17  Geo.  3,  c.  26), 
does  Deeds  of  which  there  is 
no  sufficient  memorial;  but  in 
both  cases  the  Party  advanc- 
ing the  Money  has  a  right  at 
Law  to  keep  the  Deeds ;  and 
if  from  a  real  or  fancied  mis- 
chief, that  might  arise  from 
the  Grantee's  possession  of  the 
Deeds,  a  Bill  is  filed  to  have 
them  delivered  up :  —  The 
Court  says,  ^'  we  will  not  give 


Money  advanced  b  repaid. 
It  is  a  term,  a  condition,  on 
which  the  Court  affords  relief, 
and  is  insisted  on,  not  because 
the  Bill  can,  in  strictness,  be 
considered  in  the  light  of  re- 
demption, or  because  there 
is  a  lien  on  the  Deeds,  for 
they  are  invalid  to  all  intents 
and  purposes,  but  because  the 
Court  will  not  assiat  the  Plain- 
tiff, unless  he  will  do  on  his 
part  what  is  equitable,  and 
therefore  decrees  in  analogy 
to  a  case  of  redemption,  or  of 
lien,  ordering  a  repayment 
of  the  Consideration  Money 
and  interest,  minus  the  pay- 
ments made  by  the  Grantor  in 
respect  of  the  Contract.  If 
an  Annuity  is  not  set  aside 
for  any  fraud  in  the  transac- 
tion, but  merely  for  a  mistake 
or  omission  in  form,  it  is  on- 
conscientious  in  the  party  to 
retain  the  consideration,  and 
on  that  ground  it  is  that  an 
action  lies  to  recover  it  See 
Shove  V.  Webb,  1  T.  R.  735. 
In  a  recent  case,  however, 
there  is  a  contrary  dictum  of 
Lord  Eldon,  The  passage  to 
which  I  allude,  is  rather  ob« 
scure,   but  I   gather  from  it 
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general  doctrine  did  not  apply  to  the  Case  of  a  feme 
tovert,  for  at  Law,  though  she  might  avoid  the  Annuity> 


ttiis  propositiody  — ''Hiough 
the  piiociple  of  this  Court  is 
not  to  give  relief  to  those  who 
will  not  do  equity,  yet  on  a 
Bill  by  th^  Grantor  to  have  an 
Annuity  Deed  delivered  up  as 
▼oid  under  the  statute,  he  is 
iBotitled  to  that  Relief,  without 
Accounting  for  the  considera- 
tion  paid    for    the  Annuity, 
leaving  the  Annuitant  to  pro^ 
ceed  at  Law*."    There  is  a 
ttmilar  dictum  also  in  Battine 
V»  Baxzelgettei.    The  weight 
•even  of  a  dictwm^  from  such  a 
Judge,  more  especially  when 
repeated,  is,  confessedly,  great; 
bat,  with  the  utmost  deference, 
I  am  unable  to   discover  the 
principle,  or  the  decisions,  on 
which  it  is  founded.    Most  of 
the  Cases  on  the  subject  are 
referred  to  in  Mr.  Swanston'B 
Note  I*     In    some  of  them, 
the  Grantor  of  the  Annuity 
was    Defendant^    where    no 
terms  could  be  imposed;    in 
others,  the  Plaintiff  offered  an 
Account  by  his  Bill.     Such 
terms  were  offered  by  the  Bill 
in   Byne  v.  Vivian  \\;  a  fact 
not  noticed  in  the  Report,  but 
which  I  have  ascertained  from 


the  Registra/s  Book.    None 
of  these  Cases,  therefore,  are 
authorities  in  support  of  the 
dictum  alluded  to ; .  in   other 
words,  none  of  them  prove, 
tiiat  if  terms  had  not  been 
offered,  a  Bill  for  th^  delivery 
up  of  the  Deeds  could  have 
been  sustained.    If  even  the 
Heir  at  Law  of  the  Grantor, 
(where  the  Annuity  is  for  the 
Grantee's    Life,    and    partly 
secured  by  real  Property  so 
inadequate,    as   to  render  a 
Memorial  necessary,)  or  the 
Grantor's  Assignees  in  Bank- 
ruptcy,   or    under    the    In-* 
solvent  Act,  could  maintain 
such  a  Bill,  (points  I  do  not 
find  determined)  it  is  difficult 
to  conceive  the  principle  on 
which    the  Grantor    himself 
could  support  such  a  Bill.  The 
general  opinion  of  the  Profes-* 
sion   has   been   that  such   a 
Bill  is  untenable,  and  this  is 
evidenced  by  the  fact,  that  in 
all  the  Cases  where  the  Gran- 
tor has  filed  the  Bill,  terms 
have  been  offered.    The  ge- 
neral opinion  has  been,  that 
relief,  in  all  cases  where  Deeds 
are  sought  to  be  delivered  up, 
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V ' 

Aguilar 

r. 

AOUILAR, 
LOUSADA 

and  others. 


♦  Davis  V.  Duke  of  Marl' 
borough f  3  Swanst.  157. 
t  3  Swanst.  156,  in  note. 

G  G  2 


t  3  Swanst.  157,  note  (6)* 
II 5  Ves.  604. 
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yet  no  action  would  lie  against  her  for  the  price  paid ; 
and  by  analogy,  the  Annuitant  was  not  entitled  to  such 
relief  in  Equity ;  that  the  Cases  of  the  Duke  of  Bolton 
v%  Williams  (b),  Harris  v.  Jones  (c),  and  AngeU  v. 
Hadden  (d),  had  fully  establish^  that  there  could  be 
no  Lien  for  such  price  on  her  separate  Estate ;  and  the 
reason  was  plain;  a  feme  covert  could  not,  by  the 
Equitable  Possession  of  separate  Property^  acquire 
a  power  of  contract;  she  had  a  power  of  disposition, 
^ts  incident  to  Property,  and  her  actual  disposition  or 
appomtment  of  the  Property,  would  bind  her.  This 
Court  would  apply  her  separate  Property  in  payment 
of  an  Annuity  which  she  had  diafged  upon  it;  but  it 
could  not  apply  her  separate  Property  in  repay- 
ment  of  the  consideration  of  that  Annuity  which  she 
had  not  charged  upon  it.  Being  incapable  of  contract 
or  general  engagement,  this  Court  could  not  fiuten 
upon  her  separate  Property  those  Equities  which  arise 
tmt  of  contract  and  general  engagement  (e). 


'^is  always,**  as  Lord  A^ 
vafdey  expresses  it^  **  upon 
ferms*:*  To  say  that  the 
Grantor  shall  have  his  Deeds, 
and  that  the  Grantee  shall  be 
driven  into  a  Court  of  Law  to 
recover  his  Consideration  Mo- 
ney, is  not  merely  a  diminu- 
tion of  hb  means  of  enforcing 
payment,  but  seems  to  be  an 
unnecessary  multiplication  of 
suits,  of  trouble  and  expense, 


which  a  Court  of  Equity  al- 
ways eadeavonrs  to  avoid,  and 
even  entertains  BUls  to  pre- 
vent 

(6)  4  Broi  C.  C.  ag? ;  S.  C. 
s  Vestjun.  138. 

(c)  9  Ves.  486. 

(d)  16  Ves.  205. 

(e)  See  Greatfy  v.  KM, 
ante,  vol.  3,  p.  94;  aad  Stwari 
V.  Lord  Kirkwall,  388,  9. 


Bromley  v.  Holland^  5  Ves.  618. 
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Ex  parte  HUSBAND  in  re  BLACKBURN. 

On   the   16th   of  June,    1814,  a   joint  Commission  ACredUoryuho 
issued  against  Isaac  and  Peter  Blackburn.    The  Peti-  ^^^  (bright  to  elect 
tioners  were  Creditors  by  BiDs  of  Exchange  drawn  '^^^^^n  joint 
by  Isaac  Blackburn  upon  Peter  Blackburn,  and  accept-  ^^^^rateEi., 
ed  by  him.    haac  and  Peter  Blackburn  at  that  time  j^^m^tJ!^^ 
earned  on  business  as  Ship-Builders  at  Plymouth,  in  yj^^  ^  Dividend 
partnership ;  but  in  the  name  of  Isaac  Blackburn  only ;  is  declared  of 
Peter  carried  on  a  separate  business  as  a  Merchant-  in  the  Estate 
Lofidan.  against  mhich  he. 

has  proved. 

The  BiUs,  upon  which  the  Debt  arose,  were  in  truth  ^f^"^^^ 
negociated  for  the  use  of  the  partnership  trade ;  but  ami  act  in  the 
tiie  Petitioners  were,  at  that  time,   ignorant  of  the  character  in 
existence  of  the  partnership.     At  the   time  of  the  nUchhehas^ 
Bankruptcy,  the  Petitioners  were,  however,  aware  ofP^^^^^ 
that  fact ;  and  at  the  second  meeting,  proved  under  Hie 
Commission  as  for  a  joint  Debt.    One   of  the   Peti- 
tioners wfts  chosen  an  Assignee. 

The  separate  Estate  of  Peter  appearing  to  be  8u£S- 
cient  to  pay  20s.  in  the  pound,  a  Dividend  was  adver- 
tised accordingly  for  the  3d  February  1816;  but,  in. 
consequence  of  Creditors,  who  had  been  considered  as 
joint,  claiming  against  the  separate  Estate,  the  Divi- 
dend was  adjourned  to  the  sth  of  February ;  and,  on 
that  day,  a  Dividend  was  declared  of  55.  upon  the 
separate  Estate  of  Peter,  and  1  s.  upon  the  joint  Estate. 

On  the  24th  July  1817,  M^sis.  Bolitho,  who  ha<l 

OG3 
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proved  as  Creditors  for  the  Sum  of  1,251/.  71.  ^i. 
against  the  joint  Estate^  presented  a  Petition  to  the 
LordChancellor,  praying  that  a  Debt  of  1 6,2  88  /•  1  g  s*  1 1  <^ 
which  had  been  proved  by  the  Bank  of  Engli^d,  against 
the  joint  Estate  might  be  expunged,  and  that  the  Debt 
might  be  declared  to  be  a  separate  Debt.  This  Petition 
was  heard  on  the  igth  August  1817^  when  the  Lord 
Chancellor  directed  an  Issue  to  try  whether  it  was  a  joint 
or  separate  Debt,  which  was  afterwards  found  in  favour 
of  the  Bank  of  England ;  and  the  Petition  of  Messrs. 
Boliiho  was  in  consequence  dismissed  with  Costs.  On 
the  29th  of  January  1820,  a  further  Dividend  of  105. 
in  the  pound  was  declared  on  the  separate  Estate  of 
Peter;  and  then,  for  the  first  time,  the  Petitioners 
applied  to  the  Commissioners  to  have  their  proof  trans- 
ferred to  the  separate  Estate,  which  being  refused  by 
the  Commissioners,  they  presented  their  Petition^ 
praying  that  they  might  be  declared  entitled  to  prove 
against  both  separate  Estates,  as  well  as  the  joint  Es- 
tate, or,  at  least,  that  they  might  now  be  at  liberty  to 
elect  to  transfer  their  proofs  from  the  joint  Estate  to 
the  separate  Estates. 


The  Petitioners  had  not  received  the  Dividend  on 
the  joint  Estate  which  was  declared  in  February  1816. 
It  appeared  upon  the  Affidavits  that  Messrs.  BoUtho  had 
presented  their  Petition  for  the  indemnity  of  the  pre- 
sent Petitioners.  At  the  hearing  the  Petitioners  aban- 
doned the  Claim  made  by  the  Petition  to  a  double 
proof;  but  they  insisted  they  were  now  at  liberty  to 
wave  their  proof  against  the  joint  Estate,  and  to  transfer 
the  proof  against  the  separate  Estates. 


Mr.  Montague,  in  support  of  the  Petition^  cited  JEr/wif^e 
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Adams  in  re  Cooke  (a),  Ex  parte  Bigg  in  re  Harrison  (6), 
Ex  parte  Liddett  (c),  Ex  parte  Benson  {d). 

Mr.  Wingfield,  and  Mr.  Roots,  contra. 

The  Vice-chancellor  directed  the  Petition  to  stand 
over,  in  order  that  he  might  look  fully  into  the  autho- 
rities as  to  the  waver  of  proof;  and  on  a  subsequent 
day.  Judgment  was  given  to  the  following  effect : 

A  Creditor,  who  has  a  right  of  election,  is  not  con- 
cluded by  proof,  because  proof  is  necessary  to  enable 
him  to  vote  in  the  choice  of  Assignees.  But,  without 
special  circumstances,  he  is  bound  to  make  his  election 
before  a  Dividend  is  declared  of  the  Estate  against  which 
he  has  proved,  for  otherwise,  to  the  extent  of  his  Divi- 
dend, he  suspends  the  division  of  the  Property  to  the 
prejudice  of  the  other  Creditors.  In  this  Case  the  Peti- 
tioners are  too  late  to  transfer  their  proof,  not  only 
because  a  Dividend  has  been  declared  of  the  joint 
Estate,  but  because  they  h^ve  acted  as  joint  Creditors, 
by  being  in  effect  parties  to  the  Petition  of  Messrs. 
Bolitho. 


Ex  parte 

Husband 

in  re 

BlACKBURN^. 


(a)  I  Ves.  &  Bfea.  495. 

(b)  2  Rose,  27. 

(c)  2  Rose,  34. 


(dj  Cook,  B.  L.  268 ;  and  see 
Montagu's  Dig.  1  vol.  243. 
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doth  July. 

' r. ^ 

Although  Deftn- 
dant  not  bound 
to  appear  at  a 
particular  time^ 
yet  if  he  do  ap» 
peary  he  is  in 
Contempt  after 
eight  days  from 
Qppearan^* 


HANWARST  v.  WELLETER. 

1  HE  Bill  was  filed  for  a  Comqiission  and  an  Injuno^ 
tion ;  and  a  Motion  was  n6w  made  for  a  CommissioD. 
("or  the  Defendant  it  was  objected  that  he  had  not 
answered,  and  was  not  in  Contempt;  and  that  the 
Plaintiff,  tlierefore,  was  not  entitled  to  a  Commission. 
Tlie  Bill  was  filed  on  the  19th  June,  and  the  Defendant 
appeared  On  the  i2ist  June,  being  the  last  day  of 
Term;  and  th^  Plaintiff  insisted,  that  although  the 
Defendant  was  not  bound  to  appear  on  that  day,  yet 
having  appeared,  he  was  in  Contempt  at  the  end  of 
eight  days. 

The  Case  stood  over  for  inquiry  into  the  practice,  and 
upon  the  Certificate  of  the  Registrars,  the  Vice-Chann 
cellar  granted  the  Motion. 


1820. 
i8t  Nov. 


HIPPESLEY  V.  SPENCER. 


Injunction  to  IN  this  Case  an  Injunction  was  applied  for  by 
restrain  Mart*  Mr.  Home,  on  behalf  of  a  Mortgagee,  to  restrain  the 
gagorfrom  cut-  Mortgagor  from  cutting  down  Timber. 


ting  Timber^  not 
granted,  unless 
the  Security  be 
insufficient  or 
scanty  without 
the  Timber. 


The  Vice-Chancdhr  referred  to  a  Case  of  Sewell  v. 
Pendy,  in  which,  upon  communication  vnth  the  Lord 
Chancellor,  and  with  his  approbation,  he  had  stated,  that 
he  would  not  grant  such  an  Injunction  upon  the  appli- 
cation of  the  Mortgagee,  unless  it  was  made  to  appear 
that  the  Security  would  be  insufficient  or  scanty  witb^ 
out  the  Timber. 


The  Motion  stood  over  for  such  an  Affidavit, 
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FLEMING  V.  PRIOR.  4AN0V. 


■V 


1  HIS  was  a  Petition  pn  behalf  of  a  Creditor,  for  l^ve  L^'oe  given  to  a 
to  prosecute  a  Decree,  made  in  a  Suit  in3tituted  by  an  ^^^^^^  *o  P^ 
Administrator,  with  the  Will  annexed,  against  a  Resi-  ^^^^  ^ 
^uary  Legatee,  thqre  being  great  dels^y  in  the  prosecu- 
tion of  the  Cause, 

Mr.  Heald,  in  support  of  the  Petition,  cited  Sims  v, 
JBtdge  (a). 

The  Vice-Chancellor  :t— 

The  Court  by  its  Decree  has  assuiued  the  Admini8tra<p 
tion  of  the  Assets  of  the  Debtor,  and  would  not  permit 
this  Creditor  to  proceed  at  Law  for  the  recovery  of  his 
Debt  As  he  must  abide  by  this  Suit,  it  is  surely 
reasonable  that  he  should  be  at  liberty  to  prosecute  it 
when  the  proper  parties  for  that  purpose  are  guilty  of 
delay. 

Order  made, 


HOWLETT  V.  WILBRAHAM, 

On  a  motion  by  the  Plaintiff,  that  a  Guardian  might 
be  appointed  for  the  Defendant  to  put  in  his  Answer,  he 
being  a  Lunatic,  and  the  fact  being  verified  by  Affidavit, 
Ru  Order  was  made  for  that  purpose. 

(a)  3  Meriv.  463,  4. 


1820* 
6th  Nov. 
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1820.  _ 

7th  Nov.  WALKER  v.  WALKER  and  others. 

Where  the  diicre^  ThE  Bill  stated  that  John  Walker,  by  his  Will,  dated 

Hon  of  a  Trustee  the  17th  of  March,  1810,  "gave  and  bequeathed  imto 

is  to  be  exercised  wiUiam  Walker,  Arm  Hack  Walker  and  Hester  Walker, 

^  t  th  C     t  ^^^^rExecutors,  Administrators  and  Assigns/' a  Freehold 

wiU  substitute  Estate  in  Oxfordshire, "  upon  Trast,  to  permit  and  suffer 

the  MaBter,  byt  the  Plaintiff,  for  and  during  the  term  of  his  natural  Life, 

not  where  the  to  receive  and  apply  all  the  Benefit  and  Advantage  aris- 

discretion  is  to  Jug  from,  or  that  might  arise  from  the  Testator^s  said 

be  exercised  t^  g^^^  ^^  j^^  ^^^  p^^p^^.  jj^^  ^^  Benefit,  whether  by 

/•J         his  own  Occupation  and  Possession  thereof,  or  any  Part 
num  andjudg*  ^  ^ 

„^,  thereof,   should  the  Plaintiff  be  minded,  or  from  the 

Rent  or  Rents,  Profits  and  Advantages  arising,  or  that 
might  arise,  therefrom,  after  the  Testator's  Decease;  and 
in  case  the  conduct  and  behaviour  of  the  Plaintiff,  after 
the  Testator's  Decease  should  be  and  continue  to  be 
for  not  less  a  time  then  the  space  of  Seven  Years  at  the 
least,  from  and  after  the  Testator's  Decease,  to  the  en* 
tife  satisfaction  and  approbation  of  the  said  WilUam 
Walker,  Ann  Hack  Walker  and  Hester  Walker,  agreeing 
and  signifying  their  unanimous  approbation  of  the  con- 
duct and  behaviour  of  the  Plaintiff  for  the  space  of 
Seven  Years  from  and  after  the  Testator's  Decease,  then 
and  in  that  case  the  Testator  declared  it  to  be  his  WiD, 
and  he  thereby  gave  and  bequeathed  his  said  Estate  of 
Land,  8cc.  unto  the  Plaintiff,  his  Heirs  and  Assigns  for 
ever;  but  should  the  conduct  and  behaviour  of  the 
Plaintiff  not  be  such  as  to  merit  and  procure  the  confi- 
dence and  good  opinion  of  the  said  WilUam  Walker, 
Ann  Hack  Walker  and  Hester  Walker,**  the  Estate  was 
given  to  Plaintiff  for  Life ;  Remainder  to  his  Children  as 
Tenants  in  common  in  Fee  on  their  attaining  the  age 
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of  twenty-four  respectively : — ^the  Will  then  proceeds— 
"  that  if  it  should  happen  that  the  Plaintiff  never  should^ 
nor  did,  by  his  conduct  and  behaviour  in  the  world, 
merit  and  entitle  himself  to  the  confidence  and  good 
opinion  of  the  said  William  Walker,  Arm  Hack  Walker 
and  Hester  Walker,  the  Survivors  or  Survivor  of  them, 
and  the  Executors,  Administrators  and  Assigns  of  such 
Survivor,  so  as  to  entitle  himself  io  have,  possess  and 
enjoy  all  Right  and  Title  in  and  to  the  said  Estate  abso- 
lutely, nor  leave  any  Child  or  Children  his  lawful  Issue 
at  his  Decease  arriving  at  the  age  of  Twenty-four  Years," 
the  Testator  devised  the  Estate  to  the  said  William 
Walker,  Defendant  in  Fee. — ^The  Testator  died  in 
October  1810,  leaving  the  Plaintiff,  his  eldest  Son,  Heir 
at  Law,  the  Defendants  William  Walker,  Ann  Hack 
Walker  and  Hester  Walker,  tt^ther  with  Francis 
Walker,  his  other  Children. 

William  Walker,  Ann  Hack  Walker  and  Hester 
Walker,  soon  after  the  Testator's  Decease,  entered  into 
possession  of  the  devised  Estate,  and  continued 
therein  until  the  25th  of  March  1811,  when  the  Estate 
was  given  up  to  the  Plaintiff.  That  on  the  Testa- 
tor's Decease,  the  said  Trustees  possessed  themselves 
of  and  kept  the  Title  Deeds,  though  the  Plaintiff's 
conduct  was  such  as  to  entitle  him  to  the  confidence 
of  the  Trustees,  and  had  been  so  since  the  Testator's 
Decease,  a  period  of  more  than  seven  years. 

The  Bill  prayed  an  Account  of  the  Rents  and  Profits 
of  the  Estate  received  by  the  Trustees  since  the  Testa- 
tor's Decease ;  that  they  might  signify  in  such  manner 
as  the  Court  should  direct,  the  approbation  of  the  Plain- 
tiff's conduct  and  behaviour  for  the  space  of  Seven 
years  from  the  decease  of  the  Testator,  convey  the  Fee 
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8im|de  of  the  Estate  to  Plaintiff,  and  deliyer  to  him  ths 
Title  Deeds  relating  thereto. 

Thq  Defendant  William  Walker  by  his  Answer  ad- 
mitted thq  Receipt  of  the  Rent  until  March  1811,  and 
possession  of  the  Title  Deeds  of  the  Estate ;  but  stated 
"  that  he  has  not  such  confidence  in  the  conduct  and 
discretion  of  the  Plaintiff  as  to  induce  him  to  think 
that  it  would  be  proper  or  conformable  with  the  inten- 
tion of  the  Testator,  to  give  the  Plaintiff  th.e  ^bsolatQ 
control  over  the  Estate,  and  the  power  of  disposing  of 
the  same  to  the  prejudice  of  his  Children/* 


Mr.  Hame^  and  Mr. 


for  the  Plaintiff; 


Mr.  Bell,  and  Mr.  Roupdl,  for  the  Defendant,  ffiUiam 
Walker;  and 

Mr.  Wetherell,  for  other  Defendants. 

The  question  was,  whether  the  Court  would  take  upon 
itself  the  exercise  of  a  discretion  vested  by  the  Testator 
in  Trustees? 

Tho  Cases  cited  were.  Cower  v.  Mainwaring  (a), 
Brereton  v.  Brereton(b),  Dr.  Pottery.  jPr.  Chapman (c\ 
Pink  V.  De  Thussey  (d),  Fren^  v.  J)avidson{e),  Brown 
V-  Higgs  (/). 

The  Vice-chancellor,  (after  stating  the  circumstances 
of  the  Case)  held,  that  where  the  discretion  of 
Trustees  is  to  be  exercised  upon  matter  of  Opinion  and 
Judgment,  as  to  which,  well-intentioned  Persons  may 
differ,  the  Court  cannot  substitute  the  Master  for  the 


(a)  2  Ves.  86,  110. 
(6)  Stated,  s  Ves.  86. 
(c)  AmbL  98. 
(rf)  Ante,  2  vol.  157. 


(e)  Ante,  3  vol.  396. 

(f)  4  Ves.  708, 5  Ves.  495,^ 
8  Ves.  561,  and  in  Dom.  Proc^ 
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^rastees ;  but  where  the  discretion  is  to  be  exercised 
upon  matter  of  Fact,  the  Court  will  refer  it  to  the 
Master, 

The  Decree  was,  amongst  other  things,  ''  That  it  be 
referred  to,  &c.  to  inquire  and  state,  whether  the  con- 
duct and  behaviour  of  the  Plaintiff,  for  not  less  a  time 
than  the  space  of  Seven  Years  at  the  least,  from  and 
after  the  Testator's  Death>  has  been  to  the  entire  satis- 
faction and  approbation  of  the  Defendants  WUliam 
Walker,  Arm  Hack  Walker,  and  Hester  Walker,  th 
Trustees ;  and  whether  they  have  Agreed  and  signified 
their  unanimous  approbation  of  the  conduct  and  be- 
haviour of  the  Plaintiff,  for  die  said  space  of  Seven 
Y^ars  from  and  after  the  said  Testator's  Decease/' 
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CATTON  V.  Earl  of  CARLISLE. 

iHE  Bill  was  for  the  specific  Performance  of  an 
Agreement.  The  Answer  alleged  that  it  had  been 
i^eed  that  the  subject  of  the  Suit  should  be  referred. 
The  Plaintiff  filed  a  Supplemental  BiU,  stating  that  the 
Agreement  of  Reference  had  failed  by  a  difference  be^ 
tween  the  Arbitrators. 

A  general  Replication  was  filed,  and  question  was, 
whether  this  was  a  Replication  to  the  whole  Record^  or 
only  to  the  original  Bill  ? 

The  Vice-ChanceUor  held,  (after  referring  td  the 
Registrar,  Mr.  Croft,)  that  the  Supplemental  Bill  merely 
introducing  supplemental  matter  to  sustain  the  relief 
sought  by  the  same  Plaintiff  from  the  same  Defend^^' 


iSdo. 
10th  Nov. 

Where  a  supplt'^ 
mental  Billis  not 
a  supplemental 
Suitf  but  onfy 
introduces  sup* 
plemental  Mat* 
ter,  the  whole 
Record  is  one 
CausCf  and  a 
general  RepUca* 
tion,  applies  to 
the  whole  Rc" 
cordf  and  n(^ 
merdy  to  the 
•  original  BilU 
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tB^o*  by  tile  original  Bill,  wag  not  a  supplemental  Suit,  and 

p  that  there  was  only  one  Jlecord,  and  one  ReplicaticHi^ 


Earl  of 
Cablisle. 


and  one  Cause,  to  be  set  down. 


1 8«o.  GAIT  V.  OSB ALDESTON, 

« ^ '^      1  HE  Bill  was  for  Discovery  in  aid  of  a  Trial  at  Law, 

BiUforDiscovery  and  for  an  Injunction  to  restrain  the  Defendant  from 

amd  to  restrain      setting  up  at  Law  an  outstanding  Term. 

Defendant  from 

setting'up  out-         Plea,  to  the  whole  Billi  of  Title  in  the  Defendant 

standing  Terms^ 

Plea  of  Title  to       ^''  ^^^*  ^  support  of  the  Bill,  contended,  that  the 

the  whole  Bill,     ™^i^  purpose  of  the  Bill  was  for  a  Discovery,  to  enable 

overruled.  the  Plaintiff  to  defend  himself  at  Law,  and  that  the 

relief  prayed,   in  respect  of  outstanding  Terms,  was 

merely  an  incidental  and  collateral  Relief;  and  that  it 

had  never  been  held  that  a  Bill  of  Discovery  can  be 

met  by  showing  a  Title  and  a  legal  cause  of  Action. 

Mr.  Sidebottom,  contra,  insisted,  that  by  the  Plea,  the 
Relief  sought  as  to  the  outstanding  Term,  was  an- 
swered, and  it  was  shown  a  Discovery  was  unimportant 
and  unnecessary ;  and  that  as  by  the  Plea  the  Defend- 
ant's Title  was  stated,  and  a  Discovery  in  fact  given, 
if  that  were  necessary,  the  Plaintiff  was  not  entitled  to 
any  further  Discovery. 

The  Vice-Chancellob  : — 
The  Plea  of  Title  would  have  been  good  as  to  the 
Relief  sought  by  the  Injunction  against  the  outstanding 
Teim,  but  is  not  good  as  to  the  Discovery,  because  here 
the  Discovery  is  not  incidental  to  that  Relief;  and  as  to 
Discovery  in  aid  of  legal  Title,  the  Plea  of  no  legal 
Title  is  no  Defence,  for  that  is  the  very  question  which 
is  to  be  tried  at  Law. 
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TIDD  V.  LISTER  and  others.  ]^^^* 

20th  Nov, 

1  HE  Bill  in  this  Case  was  filed  by  ^feme  covert  and  It  is  not  of  course 
her  Husband,  against  the  Trustees  under  her  Father's  to  let  the  eguita-^ 
Will,  and  prayed  a  legal  Conveyance  of  a  Life  Estate,  *^«  Tenant  for 
to  which  the  Wife  was  equitably  entitled  by  the  Will,     ^^  ^  opos- 

r         i>       •  r      jr  r  •  r  ^u     '««^»-    Itmust 

or  tor  a  Receiver,  or  for  delivery  ot  possession  01  the  j^^^,^  ^p^  ^;j^ 

Estate.  intention  of  the 

Testator. 
The  Will  directed  the  Trustees  to  pay  the  Premiums 

of  certain  PoUcies  of  Assurance,  in  the  first  place,  out  of 
the  Rents  and  Profits;  and  the  Plaintifis  offered  to 
bring  as  much  Money  into  Coiirt  as  would  secure  the 
Premiums. 

The  facts  of  the  Case,  and  the  questions  raised, 
are  fully  stated  in  the  Judgment. 

The  Claim  to  a  Conveyance  was  abandoned;  but 
Mr.  Sugden,  for  the  Plaintiff,  insisted  upon  a  Right  to 
Possession,  as  a  matter  of  course,  and  cited  Blake  v. 
Bunhuryifl). 

Mr.  Hart,  Mr.  Bell  and  Mr.  Palmer,  for  the  De- 
fendant, Lister, 

Mr.  Blackbume,  for  the  Trustees. 

The  Vice-Chancellor  : — 
The  Testator  in  this  Case,  after  giving  to  his  Wife  1820. 

and  Daughter  the  personal  occupation  of  the  House     ^  5th  Dec« 
in  which  he  resided,  and  the  use  of  his  Furniture^  has 

(a)  1  Ves.  Jan.  194,  514 ;  S.  C.  4  Bro.  C.  C.  24. 
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1890.  devised  and  bequeathed  his  whole  Real  and  Personal 

Property  to  certain  Trustees  upon  Trust,  in  the  first 
place  to  pay  his  funeral  Expenses  and  Debts,  then  to 
LisTkR         ''^^P  ^^^  Buildings  upon  his  Estate,  consisting  of  Free- 
and  others,      hold.  Copyhold  and  Leasehold,  insured  against  Loss  or 

ibamage  by  Fire;  next  to  pay  the  Premiums  of  certain 
Polices  of  Assurance  on  the  Lives  of  his  two  Sons, 
which  are  to  fortii  a  provision  for  their  Widows  and 
Children ;  then  to  pay  Aimuities  of  Sixty  Guineas  each 
to  his  two  Sons ;  and  lastly,  he  has  given  the  Surplus 
Income  between  his  Wife  and  Daughter  during  their 
joint  Lives,  and  the  whole  Surplus  Income  to  the  Sur- 
vivor  for  Life ;  and  in  case  his  two  Sons  should  survive 
his  Wife  and  Daughter,  then  he  gives  to  them  his  whok 
fteal  and   Personal  Estate.    Soon  after  the  Death  of 
the  Testator,  a  JBill  was  filed  in  tliis  Court  for  the  exe- 
cution of  the  Trusts  of  his  Will ;  and  in  the  progress 
of  that  Suit,  the  Debts  and  Funeral  Expenses  were  paid 
out  of  the  Personal  Estate,  and  the  Residue  of  the  Per* 
sonal  Estate  was  secured  in  the  name  of  the  AccountojU- 
General,  and  is  of  an  amount  sufficient  to  satisfy  the 
two  Annuities  of  Sixty  Guineas  each^  given  to  the  Sons; 
who  do  accordingly  receive  the  same  firom  the  AcanaU" 
ant'GeneraL  The  Premiums  of  the  Policies  of  Assurance 
continue  to  be  paid  out  of  the  Rents  and  Profits  of  the 
Estates.    The  Mother  died  in  the  year  1819,  and  the 
Daughter,  who  is  become  entitled  to  the  whole  Surplus 
Income  of  the  Real  and  Personal  Estate,  has  married. 
The  Mother,  the  two  Sons,  and  two  other  Persons,  were 
the  Trustees  named  in  the  Will ;  one  of  these  Persons 
is  dead ;  the  other  has  but  little  interfered  in  the  Trusts 
of  the  WiU ;  one  of  the  Sons  is  abroad,  and  the  manage- 
ment of  the  Property  has  principally  devolved  upon  the 
Son,  William  Lister.    The  present  Bill  is  filed  by  the 
Daughter  and  her  Husband,  praying,  9,  Conveyance! 


CASES  IN  CHANCERY 

Surrender  and  Assignment  of  the  legal  Estate  from  the 
Trustees;  and  that  the  Plaintifis  may  be  let  into 
Possession,  or  that  a  Receiver  may  be  appointed.    The  Tidd 

Prfiyer  for  the  Conveyance,  Surrender  and  Assignment  ^* 

was  abandoned  at  the  Bar,  but  it  was  insisted  that  it  ,   ^ 

is  a  matter  of  course  in  a  Court  of  Equity,  to  divest 
a  Trustee  of  the  management  of  the  Trust  Property, 
and  to  deliver  the  Possession  to  the  cestui  que  Trust 
for  Life.  And  that  the  only  difficulty  here  was,  that 
the  Trustees  are  in  the  first  place  directed  to  pay  certain 
Premiums  upon  Policies  of  Assurance,  which  remained 
to  be  provided  for  out  of  the  Rents  and  I^rofits  of  the 
Estates  ;  and  that  to  remove  this  difficulty  the  Daugh- 
ter's Husband  was  willing  to  invest  in  the  Cause  a  sum 
sufficient  to  answer  the  amount  of  those  annual  Pay- 
ments; and  the  Case  of  Bluke  v.  Bunbury  {b)  was 
cited  as  an  authority  for  this  doctrine. 

My  first  impressions  were  strongly  against  the  exist- 
ence of  any  such  Rule.  It  is  perfectly  plain  from  the  . 
continuing  nature  of  this  Trust,  that  the  Testator  in- 
tended that  the  actual  Possession  of  the  Trust  Property 
should  remain  with  the  Trustees ;  and  it  did  appear  to 
me  a  singular  proposition,  that  if  a  Testator,  who  gives 
in  the  first  instance  a  beneficial  Interest  for  Life  only, 
thinks  fit  to  place  the  direction  of  the  Property  in 
other  hands,  which  is  an  obvious  mean  of  securing  the 
provident  management  of  that  Property  for  the  ad- 
vantage of  those  who  are  to  take  in  Succession,  that  it 
should  be  a  principle  in  a  Court  of  Equity  to  disappoint 
that  intention,  and  to  deliver  over  the  Estate  to  the 
cestui  qui  Trust  for  Life,  unprotected  against  that  bias 
which  he  must  naturally  have  to  prefer  his  own  imrne* 

(6)  1  Ves.  jun.  194. 
Vol.  V.  H  H 
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diate  Interest  to  the  fair  rights  of  those  who  are  to  take 
in  Remainder.    Independently  of  the  purpose  of  man- 

TiDD  agement  of  the  Property,  a  Testator  may  be  considered 

^'  in  the  case  of  a  Female  cestui  que  Trust  for  life,  as 

d  thers  ^^*ving  a  further  view  to  her  personal  protection  in  the 
case  of  her  Marriage. 

The  Husband  can  only  compel  the  Trustee  to  accoimt 
to  him  for  the  Wife's  Income  by  the  aid  of  a  Court  of 
Equity ;  and  this  Court,  in  certain  cases  of  misconduct 
by  the  Husband,  will  not  compel  the  Trustee  to  ac- 
count to  the  Husband,  but  will  secure  the  Income  (br 
the  benefit  of  the  Wife.  It  is  manifest  that  this  pro- 
tection would,  to  some  extent,  be  prejudiced,  if  the 
Husband  were  put  into  the  possession  of  the  Tnut 
Estate. 

The  Case  of  Blake  v.  Bunbury  is  no  authoriry  for 
the  proposition  for  which  it  was  cited.  It  was  not  the 
case  of  a  cestui  que  Trust  for  life,  but  the  case  of  a  legal 
Tenant  for  Life,  subject  to  a  term  for  raising  a  Charge. 
There  was  there  no  purpose  but  to  raise  the  Charge,  and 
the  legal  Tenant  for  Life,  securing  the  Charge,  had  npoa 
every  principle  a  right  to  the  possession.  There  may 
be  cases  in  which  it  may  be  plain  from  the  expressiooB 
in  the  Will,  that  the  Testator  did  not  intend  that  the 
Property  should  remain  under  the  personal  managemait 
of  the  Trustees. — ^There  may  be  cases  in  which  it  maybe 
plain  from  the  nature  of  the  Property,  Ihat  the  Testator 
could  not  mean  to  exclude  the  cestui  que  Trust  for  life 
from  the  personal  possession  of  the  Property,  as  b  the 
case  of  a  Family  Residence. — There  may  be  rer^ 
Special  cases  in  which  this  Court  would  deliver  the 
possession  of  the  Property  to  the  cestui  que  Trust  for 
life,  although  the  Testator's  intention  appeared  to  be 
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that  it  should  remain  with  the  Trustees,  as  where  the  1820. 

personal  occupation  of  the  Trust  Property  was  bene- 
ficial to  the  cestui  que  Trust,  there  the  Court  taking 

means  to  secure  the  due  protection  of  the  Property  for        _. 

*  .  Lister 

the  benefit  of  those  in  Remainder,  would,  in  substance,      ^^  otliers, 

be  performing  the  Trust  according  to  the  intention  of 

the  Testator.    The  present  Case  is  not  one  of  special 

circumstances.     It  is  not  the  personal  occupation,  but 

the  management  of  the  Property,  that  is  sought  by  this 

BiU. 

The  cestui  que  Trust  for  Life  is  a  feme  covert.  Two  of 
the  Trustees  are  the  Persons,  who,  if  they  survive  the 
Wife,  will  be  entitled  to  this  Property.  The  Testator 
has  thought  fit  to  place  his  Property  in  their  hands,  and 
out  of  the  management  of  the  cestui  que  Trust  for  Life, 
and  I  have  no  authority  to  revoke  his  Will. 

There  is,  however,  in  this  Bill,  a  Prayer  for  a  Re- 
ceiver, and  allegations  of  misconduct  to  support  that 
Prayer.  These  Allegations  are  denied  by  the  Answer, 
and  not  proved.  But  I  find  in  the  Answer,  that  the 
acting  Trustee,  William  Uster,  expresses  himself  to  be 
willing  that  a  Receiver  should  be  appointed.  If  the 
Plaintiffs  desire  a  Receiver,  they  are  entitled  to  it,  upon 
this  consent  of  the  Trustee. 
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1820. 
2i8tNov.  CURTIS  and  others  v.  RIPPON  and  others. 

Tke  Testator  ThE  Testator,  William  Curtis,  appointed  his  Wife  the 
gave  all  his  Pro-  Guardian  of  all  his  Children  by  his  first  and  second  mar- 
pertyto  his  Wife,  ^j^g^ .  ^ j  j^^  ^j^^  proceeded  in  his  WiU  in  the  following 

7  1        'A  r     Words,  ''  I  give,  devise  and  bequeath  all  my  Real  and 
woM  use  %t  for  \^  ,  ^^  ,  1  -.wi 

the  spiritual  and  Pc^^onal  Estates  and  Effects  whatsoever,  whereof  I  have 

temporal  good  ^^Y  disposing  power,  to  my  said  Wife  Elizabeth,  her 

of  herself  and  Heirs,  Executors  and  Administrators,  trusting  that  sbe 

Children^  remem-  will,  in  fear  of  God  and  in  love  to  the  Children  oommit- 

beriiig  always  ^^  ^  ]^^  ^^^   ^^^^  ^^^^  ^^^  ^f  j^.  ^  ^j^gji  be  for  her 

>^  ^J'^  TT  I  >  own  and  their  spiritual  and  temporal  good,  remem- 
the  Poor.   Held,  ^-       .      •  .  .u    r»k     k 

that  Wife  took    ^^^%  always,  according  to  circumstances,  the  Chuico 

absolutely.  of  God  and  the  Poor.'' 

The  Wife  died ;  and  Legatees  under  her  Will  filed 
the  present  Bill  for  an  Account,  and  to  ascertain  their 
Interests. 

The  Question  was,  whether  the  Testator's  Will  created 
a  Trust  for  the  Children,  or  gave  his  Wife  the  absolute 
disposal  of  the  Property? 

Mr.  Bell,  and  Mr.  E.  Daniell,  for  the  Plaintiflb. 
Mr.  Wetherell,  and  Mr.  J2ai/%,for  the  Defendants. 

The  Vice-chancellor  held  the  Wife  absolutely  entitled 
to  the  Property,  there  being  no  ascertained  part  of  it 
provided  for  the  Children,  and  the  Wife  being  at  libeity 
at  her  pleasure  to  diminish  the  Capital  either  fiwtbe 
Church  or  the  Poor ;  that  the  plain  intention  of  the 
Testator  was  to  leave  the  Children  dependent  on  the 
Wife, 
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ADAMS   V.   TAUNTON.  a7i,Nov. 

Henry  Bym  by  his  Will,  1st  September  1815,  de-  ATnuteeofReal 
vised  all  his  Estates  to  the  Plaintiff,  George  Adams,  and  Estate  for  Sale, 
to  Rahh  Carr,  their  Heirs,  Executors,  Administrators  10A0  has  re- 
and  Assigns,  in  trust  to  sell  the  same  by  public  Auction  ^^^^^  "^ 
or  private  Contract,  either  together  or  in  parcels,  and  ,      d  nd  on" 
to  apply  the  produce  amongst  his  Children,  equally,  ^_^^  ^^  j^i^  Qq, 
and  appointed  the  said  George  Adams  and  Ralph  Cart  Trustee^  is  not  a 
Executors  of  his  Will,  and  declared  that  the  Receipts  necessary  Party 
of  Adams  and  Carr  should  be  a  suflScient  discharge  to  «»  «  Conveyance 
the  Purchasers,    The  Testator  afterwards  made  a  Co-  '^  ^  Purchaser, 
dicil  to  his  Will,  by  which  he  gave  to  his  Son  Ralph  .     .^^ 

what  he  had  by  his  Will  given  to  his  Son  Edmund,  -^^  ^  ^  Receipt 
but  did  not  otherwise  alter  his  Will.  for  thePurchase- 

money. 
The  Testator  died  on  the  20th  June  1816.  By  a 
Deed-poU,  1st  July  1816,  under  the  hand  and  seal  of 
Ralph  Carr,  reciting  the  Will  and  Codicil,  and  the 
Death  of  the  said  Henry  Byne  the  Testator,  and  re- 
citing'that  Ralph  Carr  was  desirous  of  renouncing 
all  and  every  the  Trusts,  Powers  and  Authorities  re- 
posed in  him  by  the  said  Will  and  Codicil ;  it  was 
witnessed,  that  in  pursuance  of  such  his  desire  and 
intention,  and  for  certain  good  causes  and  considera- 
tions him  thereunto  moving,  the  said  Ralph  Carr 
did  wholly  and  absolutely  renounce  and  disclaim  all 
and  every  the  Estate,  Powers,  Authorities,  Right,  Inte- 
rests, Thists,  Limitations,  Appointments  and  Declara- 
tions to  him  given,  devised,  limited  or  appointed,  as 
such  Trustee  as  aforesaid,  or  intended  so  to  be  in  and 
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by  the  said  Will  and  Codicil  of  the  said  Henry  Byne, 
or  either  of  them,  or  otherwise  in  him  vested  under  and 
by  virtue  of  the  said  Will  and  Codicil,  or  either  of 
them,  as  one  of  the  Trustees  thereof  jrespectively; 
and  the  said  Ralph  Carr  did  thereby,  as  far  as  he  law* 
fully  could  or  might  declare^  request  and  consent  that 
all  and  every  the  Estates,  Powers,  Authorities,  Rights, 
Interests,  Appointments,  Trusts  and  Declarations,  in 
and  by  the  said  recited  Will  and  Codicil,  or  either  of 
them,  devised  to  or  vested  in  him  the  said  Ralph  Cart, 
jointly  with  the  said  George  Adams,  should  from  time 
to  time,  and  at  all  times  thereafter,  remain,  continue 
and  be  wholly  and  solely  vested  in  the  said  George  Adamj 
and  his  Heirs,  Executors,  Administrators  and  Assigns, 
upon  the  Trusts,  and  for  the  intents  and  purposes  in  iind 
by  the  said  recited  Will  and  Codicil  respectively  declared 
of  and  concerning  the  same  respectively. 


The  Plaintiff  Adams  alone  proved  the  Will,  and  on 
the  2 1st  October  1819,  he  put  up  parts  of  the  Testator's 
Real  Estates  to  sale  by  public  Auction,  and  the  De» 
fendant  became  the  Purchaser  of  four  lots  for  the  sum 
of  2,670/. 

The  Defendant  refused  to  complete  his  Purchase,  be- 
cause Ralph  Carr  refused  to  join  with  the  Plaintiff  in 
the  Conveyance  to  the  Defendant,  and  to  join  in  the 
Receipt  for  the  Purchase-moneyi  and  in  consequence 
the  present  Suit  was  instituted  for  a  specific  perfimn- 
ance  of  the  Purchase  Agreement. 


Mr.  Beli,  and  Mr.  Girdleston,  for  the  Plaintiff,  in- 
sisted, that  in  consequence  of  the  Deed-poll  of  the 
1st  July  i8i6y  the  Plaintiff  alone  was  enabled  to  convey 
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and  give  a  suflScient  Receipt  for  the  Purcfaase-money, 
and  they  cited  Bonifant  v.  Greenfield  (a),  and  Hawkins 
V,  Kemp  (6). 

Mr.  Wyatt,  for  the  Defendant: — 

The  Defendant  is  desirous  of  completing  his  Con- 
tract, but  as  it  has  been  a  doubt  in  the  Profession, 
whether  the  Co-Trustee  ought  not  to  join  in  the  Con- 
veyance and  Receipt,  the  Defendant  is  justifiable  in  his 
objection,  and  is  not  compellable  to  take  a  Title  subject 
to  doubt.  Mr.  Sugden,  in  his  vrork  on  Vendors  and 
Purchasers,  adverts  (c)  to  the  Case  cited  of  Hawkins 
v.  Kemp,  and  says,  "  upon  this  point,  however,  a 
difference  of  opinion  appears  to  prevail  in  the  Profes- 
sion." In  Crewe  v.  Dkken  (d),  one  of  two  Trustees 
released  and  conveyed  to  his  Co-Trustee,  and  he  having 
sold,  the  Trustee  who  had  released  refused  to  join  in 
the  Receipt  for  the  Purchase-money,  and  it  was  held, 
that  the  Trustee  must  be  considered  as  having  accepted 
the  Trust,  he  having  conveyed  and  released  to  his  Co- 
Trustee  ;  but  that  that  part  of  the  Trust  that  related  to 
the  application  of  the  Purchase-money,  he  could  not 
convey  away;  and  the  Lord  Chancellor  says,  ''  The 
hazard  is  not  possibly  great,  but  I  do  not  know  how  to 
make  the  Purchaser  run  the  hazard.  Taking  the  Title 
with  knowledge  of  the  Trust,  he  would  be  bound  to  see  to 
the  application  of  the  Money.  I  do  not  feel  that  I  can 
make  the  Purchaser  pass  over  this  objection." 
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The    Vice-Chancellor  expressed  himself  in  favour  of 
the  Plaintiff,  but  said  he  would  look  into  the  Authorities  • 


(a)  Cro.  Elis.  80;  Leou.  60.        (c)  5th  Edit  p.  453. 

(b)  3  East,  410.  id)  4  Vet.  97. 
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'  On  this  day  the  Vice^Chanullor  said  it  being  mm 
settled  that  a  Devise  to  A.B.  and  C.  upon  Trust,  is  a 
good  Devise  to  such  of  the  three  as  accept  the  Trust, 
it  follows  by  necessary  construction,  that  by  the  Recdpt 
of  the  Trustees  is  to  be  intended  the  Receipt  of  those 
who  accept  the  Trust. 

A   specific   performance   was  decreed,  but  withost 
Costs. 


1820. 

7th  Dec. 

> ^ ' 

If  the  act  of 
Salebythe  Trui- 
tees  takes  place 
under  ctrciim- 
stancis  xohich 
amount  to  a 
breach  of  Trusty 
this  Court  wiU 
not  specificalfy 
perform  the  Con' 
tract. 


ORD  t;.  NOEL. 

1  HIS  was  a  Bill  for  the  specific  performance  of  a  Con- 
tract for  Purchase  made  by  the  PlsdntiflP.  The  Defend- 
ant, the  Honourable  Mr.  M.  Noel,  conveyed  the  Estate 
in  question  to  Trustees  for  Sale,  upon  trust  to  apply  the 
Purchase-money  in  the  first  place  in  payment  of  a  Debt 
due  from  his  Father  Sir  Gerard,  and  the  remainder  to 
himself. 

The  Trustees  appointed  Mr.  L.  Leake,  who  was  the 
Solicitor  of  the  Creditor  to  be  paid,  to  conduct  the 
Sale.  Mr.  L.  employed  Mr.  Phillips,  an  Auctioneer,  to 
sell  by  private  Contract,  at  Twenty-eight  years  Pur- 
chase, or  by  Auction.  It  was  afterwards  determined  to 
sell  by  Auction  alone,  and  the  Property  by  the  reconimen- 
dation  of  Mr.  Phillips  was  divided  into  Thirteen  Lots. 

On  the  morning  of  the  intended  Sale  Sir  Gerard 
Noel  appeared  at  the  time  of  Sale,  and  gave  notice  to  the 
Auctioneer,  and  also  by  Hand-bills,  that  the  Sale  was 
without  due  authority,  and  that  lie  would  file  Bilk  in 
Equity  against  the  Persons  who  should  purehase. 
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Notwithstanding  this  notice^  Mr.  Phillips,  with  the 
approbation  of  a  Clerk  of  Mr.  L.  determined  to  pro- 
ceed in  the  Sale^  and  it  being  doubtful  in  consequence  of 
the  effect  produced  by  Sir  Gerard^s  notice^  whether  the 
Sale  in  Thirteen  Lots  could  be  effected,  the  sense  of 
the  Company  assembled  was  taken  upon  that  point,  who 
decided  in  favour  of  a  Sale  by  Lots ;  and  such  a  Sale 
was  tried,  but  without  effect.  It  was  then  proposed  to 
the  Company  that  the  whole  Estate  should  be  put  up  in 
one  Lot,  and  that  mode  was  adopted  principally  as  it 
seemed  by  the  voices  of  the  Plaintiff  and  one  of  his 
Friends.  The  Plaintiff  was  the  only  bidder,  and  it  was 
knocked  down  to  him  at  a  price  exceeding  the  Twenty- 
eight  years  Purchase,  upon  which  it  had  at  first  been 
intended  to  sell  by  private  Contract.  The  Twenty-eight 
years  Purchase  were  calculated  merely  upon  the  sub- 
sisting Rent,  and  not  upon  any  valuation. 

Mr.  Phillips  communicated  the  Particulars  of  the  Sale 
to  Mr.  Leake,  and  he  made  no  objection,  but  acted  upon 
it,  and  delivered  the  Abstract  of  the  Title  to  the  Plain- 
tiff's Solicitor.  The  Defendant,  Mr.  Noel,  afterwards 
applied  to  the  Plaintiff  to  relinquish  his  Purchase  as  a 
matter  of  favour,  which  the  Plaintiff  declined  to  do. 

It  appeared  from  the  Defendant's  evidence  that  the 
Estate  was  undersold ;  and  further,  that  the  reason  why 
Mr.  Phillips  pursued  the  Sale,  was,  that  Mr.  Leakeys 
Clients,  the  Creditors,  were  anxious  to  raise  Money 
without  delay. 

Mr.  Bell,  and  Mr.  Barber,  for  the  Plaintiffs. 

Mr.  Hart,  Mr.  Wingfield,  and  Mr.  P^s,  for  the 
Defendants. 
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1820.  ^^  Cause  first  came  on  to  be  heard    on   the  8tli 

*        "^        '     March  1820,  but  it  being  suggested  that  Messrs.  Coutts 

Ord  ^  £q^  ]^^^  2Q  Interst  in  the  Estate,   which  was  the 

^*  subject  of  the  Contract,  the  Cause  stood  over,  in  order 

that  they  might  be  added  as  Parties. 

It  was  afterwards  stated,  that  Messrs.  Cautts  ^  Co. 
had  released  their  Interest,  and  the  Cause  was  now 
heard  without  their  being  made  Parties. 

The  Vice-Chan CELLOR : — 
If  this  Sale  had  been  made  by  Auction,  with  all  those 
circumstances  of  caution   which  a  provident   owner 
would  have  applied  in  the  case  of  his  own  Pnq[>erty,  it 
would  form  no  objection  to  the  spedfic  performance  of 
the  Contract,  that  the  Estate  had  not  produced  a  fuU 
price.     Those  who  sell  by  Auction  submit  themselFes 
to  the  chance  of  competition,  and  must  abide  by  it;  nor 
is  it  any  objection  to  this  Sale,  that  it  was  made  wiihoat 
the  express  authority  of  Mr.  Leakep  because  it  is  plain 
that  he  adopted  it  with  full  knowledge  of  all  that  had 
passed  at  the  Auction.  Every  Trust-deed  for  Sale  is  upon 
the  implied  condition  that  the  Trustees  will  use  all  rea- 
sonable diligence  to  obtain  the  best  price  ;  and  that,  in 
the  execution  of  their  Trust,  they  will  pay  equal  and 
fair  attention  to  the  interests  of  all  persons  concerned. 
If  Trustees,  or  those  who  act  by  their  authority,  fail  in 
reasonable  diligence — if  they  contract   under  circniiH 
stances  of  haste  and  improvidence — if  they  nmke  the 
Sale  with  a  view  to  advance  the  particular  purposes 
of  one  Party  interested  in  the  execution  of  the  Trust,  at 
the  expense  of  another  Pai'ty,  a  Court  of  Equity  will 
not  enforce  the  specific  performance  of  the  Contract, 
however  fair  and  justifiable  the  conduct  of  the  Pai^ 
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chaser  may  have  been.  The  remedy  of  the  Law  is  open 
to  such  a  Purchaser,  but  he  has  no  claim  to  the  assist- 
ance of  a  Court  of  Equity. 

In  this  case,  I  cannot  but  think  that  these  Trustees 
made  a  mistake  in  giving  an  unlimited  authority  to  Mr. 
Leake.  He  was  the  Agent  of  the  Creditor,  who  having 
full  security,  had  an  interest  only  in  an  early  Sale ;  and 
it  was  hardly  fit  that  he  should  be  intrusted  with  the^ 
rights  of  Mr.  Noel,  who  had  an  interest  not  in  an  early 
Sale,  but  in  a  Sale  at  the  best  price.  When  Sir  Gerard 
Noel  had  prejudiced  the  Sale  by  his  notice,  it  is  at  first 
difficult  to  account  for  Mr.  PAti&jpt's  pursuing  the  Sale 
in  any  form.  He  had  before  given  his  deliberate  opinion 
that  the  Estate  would  sdl  most  advantageously  in  Lots, 
and  yet  he  actually  sells  in  one  Lot  only. 

He  adopts  this  disadvantageous  mode  by  Sale  in  one 
Lot,  not  only  under  the  prejudice  occasioned  by  Sir 
Gerard  NoeVu  conduct,  but  without  having  invited  com- 
petition by  any  previous  notice  that  such  a  Sale  would 
take  place.  The  reason  for  all  this  is,  however,  found  in 
the  evidence  ef  Mr.  Phillips,  and  in  the  evidence  of 
Mr.  Leake's  Clerk,  who  is  a  witness  for  the  Plaintiff.  It 
appears  that  Mr.  Phillips  was  induced  to  take  these 
steps,  because  Mr.  Leake's  Client,  the  Creditor,  was 

■ 

anxious  that  Money  should  at  all  events  be  immediately 
raised. 

My  opinion  therefore  is,  that  this  Sale  was  made  un- 
der circumstances  of  great  improvidence,  and  that  the  m* 
terests  of  Mr.  Noel  were  sacrificed  by  it  to  the  particular 
purposes  of  the  Creditors,  who  were  first  to  be  paid  out  of 
the  price  of  the  Estate.  This  Court  will  not>  therefore,  aid 
the  Plaintiff  by  a  decree  for  the  specific  performance  of 


Ord 
Noel. 
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the  Contract^  and  the  Bill  must  be  dismissed ;  but  there 
being  no  imputation  upon  the  conduct  of  the  Plaintiff, 
let  the  Bill  be  dismissed  without  Cotfts. 


i8ao. 
35th  July. 
18th  Not. 
6th  Dec.  PERFECT   v.   Lord   CURZON. 


Where  a  SetUe-  15  Y  a  Settlement  made  upon  the  intended  Marriage  of 
ment  makes  the  Sichard  Ashetan  and  Mary  Halls,  a  sum  of  4^000/. 
right  of  a  Chad  secured  by  the  Bond  of  frUliam  Halls,  the  Lady's 
LfArl  dfnend  ^*^^^'  ^'^^^  Settled  upou  Trust  to  pay  the  Interest  to 
uwmitssuroivmii  ^^^^^  Ashetan  for  life,  and  after  his  Death  to  Mmy 
both  Parents,  the  Halls  for  Life,  and  then  followed  these  words,  ''and 
intention  must  from  and  after  the  decease  of  them^  the  said  ii.  A,  and 
preoail\ha where  M.  Halls,  and  the  Survivor  of  them,  then  upon  thii 
the  expressions    further  Trust,  that  in  case  there  shall  be  but  one  Child 

iguous,     jj^-      j^|.  ^^  Death  of  the  Survivor  of  them,  the  said 
the  preswi^tum     ^  -.  ^    . 

is  in  favour  of   ^*  '^*  ^^^  ^'  ^'  ^7  ^^  ^^  ^'  -^^  ^^  ^^  body  of  the 
the  Child.  said  M.  H.  to  be  begotten,  they  the  said   R.  N.  and 

J2.  L.  (the  Trustees)  do  and  shall  pay  and  apply  the 
Interest  of  the  said  4,000/.  for  and  towards  the  mainte- 
nance and  education  of  such  Child,  being  a  San,  until 
he  shall  attain  the  age  of  twenty-one  years,  or  being  a 
Daughter,  until  her  age  of  twenty-one  years,  or  day  of 
Marriage,  which  shall  first  happen ;  and  also  do  and 
shall  pay  and  assign  the  said  4,000/.  and  the  Bond 
or  Security  for  the  same,  and  all  Interest  and  Pro- 
duce thereof  undisposed  of,  unto  such  only  Child  at  his 
or  her  age  of  twenty-one  years,  or  day  of  marriage 
respectively."  And  the  Settlement  went  on  to  provide, 
tihat  in  the  event  of  there  being  more  than  one  Child 
living  at  the  Death  of  the  Survivor  of  them,  the  said 


CASES  IN  CHANCERY.  443 

H.  il.  and  Af.  H,  the  Interest  and  Capital  should  in  like  igao. 

manner  be  paid,  applied  and  divided  equally  between  ' 

them.—*'  And  in  case  the  said  M.  H.  shall  happen  to       Pbhfbct 
die  in  the  Lifetime  of  the  said  R.  A.  and  there  shall  be    ^^  ^"  ^^^^ 
no  Issue  of  the  said  intended  Marriage  living  at  her 
Deaths  or  in  cas^  all  and  every  such  Child  or  Children 
shall  happen  to  die  after  the  said  R.  A,  and  If.  ff. 
and  after  the  Survivor  of  them,   and  before  the  said 
4,000/.  shall  vest  in  him,  her  or  them  respectively,  as 
aforesaid,  by  virtue  of  the  limitations  aforesaid,  then 
upon  Trust  that  they  (the  Trustees)  do  and  shall  pay, 
assign  and  transfer  the  said  4,000  /•  and  the  Bond  or 
Security  for  the  sam6,  or  so  much  thereof  as  shall  not 
have  been  disposed  of  by  the  said  M.  H.  in  pursuance 
of  the  power  hereinafter  given  to  her,  and  all  the  In- 
terest and  Produce  thereof  which  shall  be  then  due 
and  payable,  and  which  from  thenceforth  shall  become 
due  and  payable,  unto  the  said  R,  A.  and  his  Assigns, 
in  case  he  shall  be  then  living,  and  shall  survive  the « 
said  If.  H.  or  in. case  he  shall  be  then  dead,  then  unto 
his  Executors  or  Administrators ;"  there  aft;erwards  fol- 
lowed in  the  Settlement  a  Proviso,  **  that  in  case  there 
shall  be  no  Issue  of  the   said  intended  Marriage,  or 
in  case  all  such  Issue  shall  happen  to  die  in  the  Lifetime 
of  the  said  JIf.  H,,  and  she  shall  them  survive,  or  in 
case  aU  and  every  Child  or  Children  of  the  said  in- 
tended Marriage  shall  happen  to  die  after  the  said  M.  H., 
and  before  the  said  4,000/.  shall  vest  in  him,  her  or 
them  respectively,  by  virtue  of  the  limitations  aforesaid, 
that  then  and  in  either  of  the  said  cases  it  shall  be  lawful 
for  the  said  Jtf.  H.,  notwithstanding  her  Coverture,  to 
give  and  dispose  of  the  simi  of  2,000  /.  part  of  the  4,000/. 
to  such  person,  and  to  such  uses,  intents  and  purposes, 
as  she  shall  think  fit." 


hard  CuRzov. 
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iSaa  Of  ^^  Marriage  there  was  a  Son  and  a  Daughter. 

'  ^     The  Daughter  attained  twenty-one  and  married,  and 

PxRVBCT       JjqJ^  leaving  Issue,  before  the  death  of  the  Survivor  of 

R.  A.  and  M,  H,  and  the  Question  in  the  Cause  was, 
whether  such  Daughter  took  a  vested  Interest  in  a  moiety 
of  the  4,000  /.  ?  The  point  was  twioe  argued  by  Mr.  Bell, 
Mr.  Stewart,  Mr.  £•  Daniel,  and  Mr.  Grant.  The  Cases 
cited  were.  Woodcock  v.  Duke  of  Dorset  (a),  Hotchkm  v. 
Humphry  (6),  Routh  v.  Routk  (c),  Poiwit  v.  Burdett  (d), 
King  V.  Hake  (e),  Hope  v.  X.orrf  Cliefden  (/),  TTM^rovf 
V.  Palgrave  (g),  Howgrave  v.  Cartier  (A). 

The  Vice-Chancellok  : — 
This  Settlement  is  to  be  tried  by  the  Rule  which  is 
stated  by  Sir  fV*  Grant  in  the  Case  of  Howgraoe  v. 
Cartier  (t).    If  this  Settlement  clearly  and  unequivocally 
throughout  all  its  provisions  makes  the  right  of  a  Child 
to  depend  upon  its  surviving  both  its  parents,  then  a 
Court  of  Equity  has  no  authority  to  control  that  Dis- 
position; but  if  this  Settlement  be  in  any  of  its  pro- 
visions ambiguously  expressed,  so  as  to  leave  it  in  any 
degree  uncertain,  whether  it  was  intended  that  the  right 
of  a  Child  should  depend  upon  the  event  of  its  surviving 
both  its  Parents,  then  the  Court  is  bound  by  authority 
to  declare  upon  what  may  be  called  the  presumed  inten- 
tion in  Instruments  of  this  nature,  that  the  interest  of  a 
Child,  though  not  to  take  effect  in  possession  until  after 
the  Death  of  both  Parents,  did,  upon  the  limitations 


(a)  3  Bro.  C.  C.  569.  (/)  6  Ves.  499. 

(Jb)  Ante,  vol.  3,  p.  65.  (g)  1  P.  Wms.  401. 

(c)  3  Eden,  3.  (A)  3  Ves.  Sc  Bea.  87. 

(d)  9  Yes.  438.  (0  Ibid. 
(0  9  Ves.  438. 
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in  this  Settlement^  vest  in  Sons  at  twenty-one^  and  in  i8so. 

Daughters  at  twenty-one  or  marriage. 

Perfbct 

In  Settlements  of  this  description  there  are  two  sets  r^^rljuzoji 
of  Clauses  to  be  considered : — ^The  Clauses  of  Gift  to 
the  Children,  and  the  Clauses  of  Gift  over  to  others 
upon  failure  of  the  Children,  and  the  Authorities  re- 
quire that  both  sets  of  Clauses  should  be  clearly  and 
tinambiguously  expressed. 

In  this  Settlement  the  Clauses  of  Gift  to  the  Child- 
ren are  clearly  and  unambiguously  expressed.  There 
is  clearly  no  direct  Gift  to  any  Child  who  is  not  living 
at  the  Death  of  the  Survivor  of  the  Parents.  If  it  were 
equally  clearly  and  unambiguously  expressed,  that  the 
Gifts  over  were  to  take  effect  in  every  event,  unless  some 
Child  survived  both  Parents,  there  would  be  no  ground 
for  acting  upon  any  presumed  intention  in  favour  of  the 
Children,  and  the  clear  expressed  intention  must  pre- 
vail. The  first  Gift  over  is,  **  in  case  the  said  M.  H. 
shall  happen  to  die  in  the  Lifetime  of  the  said  R.  A,  and 
there  shall  be  no  issue  of  the  said  intended  Marriage 
living  at  her  Death,  or  in  case  all  and  every  such  Child 
and  Children  shall  happen  to  die  aft;er  the  said  R.  A,  and 
Mary  H.  and  after  the  Survivor  of  them,  and  before  the 
said  4,000/.  shall  vest  in  him,  her  or  them  respectively,  as 
aforesaid,  by  virtue  of  the  limitations  aforesaid,  then 
upon  trust,"  See.  8cc. 

In  the  first  place,  as  was  observed  at  the  Bar,  there 
is  great  inaccuracy  in  the  expression,  "  or  in  case  all 
and  every  such  Child  and  Children  shall  happen  to  die,'' 
there  being  no  proper  antecedent  to  the  word  '^  such ;" 
and  in  order  to  make  sense  of  the  expression,  it  is  ne- 
cessary to  supply  after  '^  or  **  the  words  *'  being  Child 
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1830.         ^  Children  of  the  Marriage/'  in  case  all  and  ereiy  audi 

* "* — ^     Child  or  Children  shall  happen  to  die.    In  the  next  place. 

Perfect       there  is  great  inaccuracy  in  the  expression,  "  in  case  all 
''•  and  every  such  Child  or  Children  shall  happen  to  die 

after  the  said  It.  A,  and  Mary  H.  and  after  the  Sorvi' 
vor  of  them,''  for  the  Children  here  spoken  of  are  ne- 
cessarily Children  only^  who  should  be  livii^  at  the 
Death  of  M,  H.  and  yet  the  form  of  the  sentence  sup- 
poses that  such  Children  might  die  in  her  Lifetime. — 
But  there  remains  an  ambiguity  of  stiU  more  import- 
ance— the  expression  is,  '*  in  case  all  and  every  such 
Child  or  Children  shall  happen  to  die  after  the  said 
R,  A.  and  Mary  H,,  and  after  the  Survivor  of  them, 
and  before  the  said  4,000/.  shall  vest  in  him,  her  or  them 
respectively,  as  aforesaid,  by  virtue  of  the  limitations 
aforesaid;"  by  this  latter  branch  of  the  sentence  must 
be  intended,  "  before  they  shall  attain  twenty-one  being 
Sons,  or  twenty-one  or  marriage  being  Daughters,*  for 
this  was  the  effect  of  the  limitations  referred  to  ;  now 
let  the  case  be  put  that  all  Children  who  survived  If.  H. 
attained  twenty-one  and  died  afterwards  in  the  Life- 
time of  the  Father,  and  then  the  Question  is  to  be 
asked,  whether  in  that  event  the  4,000/.  is  by  this  Clause 
clearly  given  over  ?  The  Answer  is,  that  the  expression 
imports  that  the  Gift  over  is  to  take  effect  only  in  case 
all  Children  living  at  the  Death  of  M.  H.  shall  survive 
the  Father,  and  die  before  twenty-one,  and  does  not 
apply  to  the  case  in  which  such  Children  died  in  their 
Father's  Lifetime,  and  did  attain  twenty-one.      Hie 
Clause  of  Gift  over,  to  which  I  am  now  referring,  is  in 
fSftvour  of  R.  A.  and  is  subjected  to  a  Power  of  Ap- 
pointment in  Mary  H.  2lr  to  s.  moiety  of  the  2,oooL 
In  the  Clause  which  gives  her  this  Power   similar 
expressions  are  used,  and  it  will  be  found  that  in  that 
Clause,  as  well  as  in  this,  the  Gift  over  in  the  c^se  of 
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Children  living  at  her  Death  is  expressed  to  be  in  the  1830. 

event  of  such  Children  surviving  their  Father,  and  dying  ' 
before  their  interest  vested  by  virtue  of  the  limitations  "Rfect 
aforesaid ;  or,  in  other  words,  dying  before  they  attained  ^  j.  q  ' 
twenty-one,  or  being  Daughters,  before  they  married. 
Upon  the  whole,  therefore,  although  in  the  Clauses  of 
Gift  to  the  Children,  there  is  clearly  no  direct  (xift  to 
any  Child  who  does  not  survive  both  Parents,  yet  in 
the  Clauses  of  Gift  over  upon  failure  of  the  Children  it 
is,  to  say  the  least  of  it,  not  clearly  and  unambiguously 
expressed  that  the  Gifts  over  are  to  take  effect  in  every 
event  unless  some  Child  should  survive  both  Parents ; 
I  am  bound,  therefore,  by  the  Authorities  to  say,  that 
the  presumed  intention  in  favour  of  the  Children  must 
prevail  here ;  and  that  the  Daughter  who  attained  twenty- 
one,  and  who  happened  also  to  marry,  and  afterwards 
died  in  the  Lifetime  of  one  of  her  Parents,  took  a 
vested  Interest^  to  which  the  Plaintiffs  are  now  entitled. 

The  Costs  out  of  the  whole  fund. 


SHGRTLEY  v.  SELBY.  i8ao. 

9th  Dec. 

1  HIS  was  a  Creditor's  Suit,  and  on  the  usual  Decree  If  inaCreditor*t 
the  Master  had  made  his  Report  of  Debts,  and  pay-  Suit,thePlaintiff 
ments  to  the  Creditors  had  been  ordered  on  further  doei  not  call  for 
Directions.  Contribution^ 

according  to  the 

The  Plaintiff's  Solicitor,  Mr.  Macdougal,  refused  to  -^^^'^  ^M^  « 
attend  at  the  Accountant-GeneraPs  Office  with  the  Mas-  ^7^^^  "  ^ 
ter^s  Report,  in  order  that  Creditors  might  obtain  their  j^^^    ^^U^' 
Debts,  unless  they  would  pay  him  a  Shilling  in  the  to  Contribution. 

Vol.  V.  1  I 


Shortley 

V, 
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Pound  on  the  amount  of  their  Debts^  which  he  daimed 
as  their  proportion  of  the  expenses  of  the  Suit,  inchiding 
extra  Co^ts ;  and  also  6  s.  Sd.  for  his  trouble  in  attending 
Selby  Accountant-General  and  the  Registrar  with  the  Report 
and  Papers  in  the  Cause. 

Two  Motions  were  now  made  by  different  Creditors, 
that  the  Plaintiff's  Solicitor  might  be  ordered  to  attend 
the  Accountant'General  with  the  Report. 

Mr.  Hart,  for  the  Motion. 
Mr.  Bell,  contra. 

The  Vice-Chancellor  : — 
The  form  of  a  Decree  in  a  Credit6i^  Suit,  is,  tfnt 
before  Creditors  are  admittied  under  tihe  Decree  they 
are  to  contribute  to  the  expense  of  ihefiuit,  a  Stun  lobe 
settled  by  the  Master ;  and  if  a  Plaintiff  in  such  a  Suit 
fails  to  pursue  the  Decree,  and  to  call  for  Contributioii 
to  be  settled  by  the  Master,  he  waves  all  claim  to  Con- 
tribution. The  Plaintiff's  Solicitor  has  therefore  no 
right  to  the  deduction  of  the  one  shilling  in  the  Pound, 
which  he  has  claimed,  and  he  must  attend  the  Account' 
ant-General  with  the  Report,  upon  the  application  of 
every  Creditor,  on  being  paid  the  usual  Fee  otGs.Sd. 


One  of  the  Creditors  in  this  Case  had  tendered  this 
Fee  to  the  Plaintiff's  Solicitor,  and  the  Vice-chancellor 
gave  him  the  Costs  of  the  Motion ;  the  other  Creditor 
not  having  tendered  the  Fee  of  6^.  8d.  the  Vtce-Cluah 
^tUor  gave  no  Costs  as  to  his  Motion. 
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FARRER  and  ELIZABETH  his  Wife,  and  MARY 

REEKS,  Spinster,  v.  WYATT  and  others.  ^  ^^^^'^ 

^ * ^ 

OIR  G.  Hampson  moved,  that  the  Record  in  this  BiUJiled  by  two 
Cause  might  be  amended,  by  making  Thomas  Neate  a  Persons^  and  by 
Party  with  Mary  his  Wife,  heretofore  Mary  Reeks,  spin-  ^^"7  Reeks, 

ster,  in  addition  to  William  Farrer  and  Elizabeth  his  *  ^/  **  / 

.        to  be  a  opinster. 
Wife,  the  Plaintiffs  first  named  in  the  Suit ;  and  that  j^  Cause  was 

the  name  oi  Mary  Reeks,  spinster,  might  be  expunged,  heard  and  a  Be* 

she  haying  intermarried  with  the  said  Thomas  Neate  creemadeiMwry 

prior  to  the  filing  of  the  Bill;  or  that  the  said  Thomas  R.  at  the  time  the 

Neate  might  be  at  libeiiy  to  go  in  before  the  Master,  to  ^^^  vmJUed 

whom  the  Cause  stood  referred,  and  be  made  a  Party  .  -      * 

%t  was  Hoi  known 
to  the  Account  directed  by  the  Decree  to  be  taken,  no  ^^  ^^  Solicitor 

Report  having  been  made  by  the  Master.  „^.  ^^^  ^er 

Husband  know  of 
The  Bill  was  by  Legatees  against  Executors,  for  the  the  Suit  until 

usual  Accounts  and  payment  of  their  Legacies.  ^J^^^  the  Decree. 

Ona  Motion  jconr 

An  Affidavit  was  filed  by  the  Plaintiffs  SoUcitor,  who  p        ..'    .  . 

stated,  that  the  Marriage  of  the  Plaintiff,  Mary  Reeks,  tkat  the  Husband 

took  place  previously  to  the  filing  of  the  Bill,  but  that  onundertaking  to 

he  was  ignorant  of  the  same  until  after  the  Decree ;  and  be  bound  as  if  he 

that  Thomas  Neate  the  Husband,  according  to  the  best  ^^  originally 

of  the  Deponent's  knowledge,  information  and  belief,  ^f/J^^^f^ 

^  •  *     r  r  *u         M  ^houldbeat 

was  not  m  any  manner  conusant  of  any  of  the  said  ^k^f^  ^q  f,rose' 

proceedings  until  after  the  said  Decree  had  been  ob-  cute  the  Decree. 
tained. 

Habergham  v.  Vincent  (a)  was  cited  in  support  of  the 
Motion. 

(/i)  1  Ves.  jun.  68. 
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Mr.  Wrai/,   for   the  Defendants,  consented  to  the 
Motion. 

The  Vice-Chancelloe  : — 
Upon  the  Husband's  undertaking  to  abide  by  the  Pro- 
ceedings in  the  Cause,  and  to  be  liable  for  the  Costs,  let 
him  be  at  liberty  to  go  in  before  the  Master,  and  act 
upon  the  Decree  as  if  he  where  named  a  Party  upon  the 
Record, 


i8fio. 
i8th  and  19th 

Dec. 
• » ' 

BillJUed  to  re- 
move  a  Trustee 
VHU  referred  for 
impertinence. 
Principles  to  be 
applied  to  such 
a  Case. 


Earl  of  PORTSMOUTH  v.  FELLOWS. 

1  HE  BiU  was  filed,  either  to  have  it  declared  that  the 
Trusts  of  a  Deed,  executed  by  the  Plaintiff,  were  deter- 
mined, or  that  the  Defendant,  the  Trustee,  might  be 
removed. 

The  Defendant  moved  that  the  BiU  might  be  referred 
for  impertinence,  and  the  Master  having  reported  the 
passages  complained  of  to  be  pertinent,  the  Defendant 
took  exceptions  to  his  Report. 

Tliese  Exceptions  now  came  on  to  be  argued. 

Mr.  Bell,  and  Mr.  Belt,  for  the  Exceptions. 
Mr.  Treslove,  contra. 

The  Vice-Chancellor: — 
If  a  Bill  be  filed  by  a  cestui  que  Trust  for  the  purpose 
of  removing  a  Trustee,  it  is  not  scandalous  or  imper- 
tinent to  challenge  every  act  of  the  Trustee  as  miscon- 
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duct,  nor  to  impute  to  him  any  corrupt  or  improper 
motive  in  the  execution  of  the  Trust,  nor  to  allege  that 
his  conduct  is  the  vindictive  consequence  of  some  act 
on  the  part  of  the  cestui  que  Trust,  or  of  some  change 
in  his  situation;  but  it  is  impertinent,  and  may  be  scan- 
dalous, to  state  any  circumstances  as  evidence  of  gene- 
ral malice  or  personal  hostility,  because  the  fact  of 
malice  or  hostility,  if  established,  affords  no  necessary 
or  legal  inference  that  the  conduct  of  the  Trustee  results 
from  such  motive,  and  because  such  a  course  of  Pro- 
ceeding tends  to  render  a  Bill  in  Equity  an  Instrument 
of  Inquisition  into  die  private  life  every  Trustee. 

Exceptions  overruled. 


Earl  of 
Portsmouth 

V. 

Fellows. 


HEWSON  t;.  REED. 
GARTSIDEv.  REED. 

1  HE  Testator  gave  certain  Legacies  of  Stock,  being 
part  of  Stock  stated  to  be  standing  in  his  Name  in  the 
Books  of  the  Bank  of  England. 

He  had  no  Stock  in  his  Name;  but  the  Stock  to 
which  he  was  entitled  was  standing  in  the  Name  of  the 
Trustees.  The  Bill  was  filed  by  the  Legatees,  and 
they  brought  parol  evidence  to  show  the  mistake. 

Mr.  Hart,  and  Mr.  Sugden,  for  the  Legatees,  cited 
Selwood  V.  Mildmay  (a). 


1820. 
18th  Dec. 

Where  aTestaior 
gives  Stock 
standing  in  his 
Name,  and  has 
no  Stock  in  his 
Name,  but  has 
Stock  in  the 
Name  of  TVim- 
iees,  parol  Evi^ 
dence  is  admissi'^ 
tie  ef  the  mis* 
take. 


The  Vice-Chancellor  held,  that  parol  evidence  of  this 
fact  was  admissible,  and  that  his  Will  would  pass  the 
Stock  in  the  Name  of  the  Trustees. 

(fl)  3  Ves.  306. 
1^3 
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iSso. 

20th  Dec. 

K        * 


ATTORNEY-GENERAL  v.  PLUMPTREE. 


Where  a  sole 

Relator  dies^  the    L  HIS  was  a  Charity  Information,   and  the  Relator 

Application  for  a  i^i^g  dead,  Mr.  Glynn  applied,  on  behalf  of  the  De- 

ncwRelatornmt  f^^^^^   t^^^  A.  B.  might  be  named  Relator, 
re  made  by  the 

Attorney- 

General.  ^^'  Mitford,  for  the  Attorney^General,  contra. 

The  Vice-Chancellor  ruled,  that  such  an  Application 
must  be  made  by  the  Attomey-Generalf  and  that  the 
Defendant  could  not  choose  his  own  Prosecutor. 


1831. 
14th  January. 


JOHN  SPENEER  WOOLLETT,      -     -      Plaintiff; 

and 
ROBERT    HARRIS,    GEORGE    LLOYD,    aid 
EDWARD  COLLIS,       -       -       -        Defendants. 


Testatrix  he- 
queaths  all  her 


Catharine  collis  by  her  Wiu,  dated  the 

8th  March  1814,  bequeathed  all  her  Estate  and  Effects 
fedtR  H  d  whatsoever  to  Robert  Harris  and  George  Lbyd,  (two 
G,  L.  and  the  ^^  ^®  Defendants)  and  the  Survivor  of  them,  bis  Exe- 
Survivorofthem^  cutors.  Administrators  and  Assigns,  upon  Trust,  afta 
Ks  Executors,      simdry  specific  dispositions,  as  follows ;  *'  To  my  good 

Admimstrators     Friend  Robert  Harris,  my  Executor,  I  bequeath  the  sum 
and  Assigns, 

upon  Trust;  and, 

after  some  specific  dispositions,  gives  to  R.  H.  50/.  and  to  G.  L.  all  her  Plate,  ^, 

and  after  directing  that  the  said  R.  H.  and  G.  L.  shall  retain  their  Costs,  and  shall 

not  beHabU,  except  for  wilful  loss,  and  for  payment  of  Debts,  Sfc.  she  gave  the  Resi' 

due  to  J.  S.ybr  life,  and  if  he  should  leave  issue,  to  descend  to  them;  and  appointed 

R.  H.  and  G.  L.  her  Executors.    J.  S.  survived  the  Testatrix,  and  died  toithout 

Issue,    His  personal  Representative  held  to  be  entitled^ 
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of  50/.  and  to  George  Lloyd,  my  other  Executor,  I  give 
and  bequeath  all  my  Plate,  Linen,  China  and  Household 
Furniture  of  every  description  whatsoever,  save  and  ex- 
cept such  as  I  may  hereafter  specify  in  a  Codicil  to  this 
my  Will ;  and  I  will  and  direct  that  my  said  Executors, 
out  of  the  Monies  bequeathed  to  them  upon  the  Trusts 
aforesaid,  deduct  and  retain  their  Costs,  Charges  and 
Expenses  occasioned  in  the  exepution  of  the  Trusts 
hereby  in  them  reposed,  and  that  they  shall  not  be 
answerable  or  accountable  for  the  deficiency  or  insuffi- 
ciency of  any  Security  on  which  the  said  Monies  shall 
be  placed,  or  for  any  loss  or  accident  occasioned  thereby, 
so  that  the  same  might  happen  without  their  wilfu}  de- 
fault or  mismanagement ;  and  after  the  payment  of  my 
just  Debts,  testamentary  and  funeral  Expenses,  I  give  the 
residue  of  my  Estate  to  the  said  Robert  Harris  and 
George  Uoyd,  and  the  Survivor  of  them,  his  Executors 
and  ^dnuniistrators,  upon  Trust  to  pay  the  Dividends 
and  Proceeds  thereof,  as  they  shall  become  due,  to  my 
Brother,  Joseph  Collis,  of,  &c.  to  be  received  by  himself 
for  his  own  use,  during  the  term  of  his  natural  Life ;  a 
^R-CQ^P^f  given  in  his  own  hfuoul-writing,  being  a  suffi- 
cient discharge  for  the  same ;  but  if  jqay  said  Brother  shall 
at  any  time  transfer,  assign,  or  in  any  manner  dispose 
of  his  Interest  in  any  part  of  the  Property  bequeathed 
to  him  by  me,  or  in  default  of  the  I^ceipts  being  given 
in  his  own  hand-writing,  it  is  my  will,  from  the  Date 
of  such  Transfer  and  Assignment  or  Instrument,  or  from** 
the  date  of  the  last  Receipt  given  by  him,  my  Executors, 
Robert  Harris,  Esq.  and  George  JAoj/d,  and  the  Sur- 
vivor of  them,  his  Ex^utois  and  Administrators,  shall 
tajce  the  entire  management  and  disposal  of  all  the 
Estate  aqd  Monies  bequeathed  to  my  said  Brother 
Joseph  ColUs,  into  their  own  hands,  to  appropriate  the 
same  to  his  own  use  in  such  a  manner  as  shall  appear 

114 


WOOLLSTT 

■ 

Harris 
apdothenk 


454 

woollett 

Harris 
and  othen. 


CASES   IN   CHANCERY. 

to  them  most  conducive  to  his  benefit,  nor  shall  they 
be  accountable  to  any  person  whatsoever;  but  should 
my  Brother  at  his  decease  leave  Issue  lawfully  begot- 
ten,  it  is  my  will,  that  all  my  Estate  and  Monies,  be^ 
queathed  by  me  to  him,  shall  descend  to  them;  and 
that  my  aforesaid  Executor  shall  make  an  equal  division 
thereof  among  the  said  Issue,  and  appropriate  the  Inte- 
rest, Dividends  and  Proceeds,  as  they  shall  arise  and 
become  payable,  to  their  education,  support  and  mainte- 
nance, in  equal  Shares,  till  they  respectively  attain  the 
age  of  twenty-one  years,  when  they  shall  each  receive 
their  respective  Shares  of  the  Principal ;  and  if  either  <d 
them  should  die  during  his  or  her  minority,  then  the 
Share  of  such  Child  or  Children  shall  be  divided  equally 
among  the  Survivors ;  but  if  one  only  should  survi? e, 
or  if  my  said  Brother  at  the  time  of  his  decease  should 
leave  only  one  Child  lawfully  begotten,  then  it  is  my 
will  that  only  one  moiety  of  the  said  Dividends  and 
Proceeds  shall  be  appropriated  to  his  or  her  education, 
support  or  maintenance,  and  that  the  Interest  of  the  re- 
maining moiety,  as  it  becomes  due,  be  added  to  the  Prin- 
cipal, and  accumulate  till  he  or  she  shall  attain  the  age  of 
twenty-one  years,  when  the  whole  shall  be  paid  to  such 
only  Child  " ;  and  the  said  Testatrix  thereby  appointed 
the  said  Robert  Harris  and  George  Lloyd  to  be  Execu- 
tors of  her  Will,  and  by  a  Codicil  added  thereto  gave 
and  bequeathed  to  Sarah  Neate,  therein  named,  certain 
specific  Articles. 


The  Testatrix  died,  leaving  her  Brother  Joseph  Collis 
surviving,  her  only  Brother  and  next  of  kin,  but  he 
afterwards  died  without  lawful  Issue,  having  by  his  Wilt 
appointed  the  Plaintifi*his  personal  Representative. 


I  was  not  present  during  the  argument. 
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The  Vice-Chancellok  : — 
The  question  in  this  Case  is>  whether,  in  the  erent 
^hich  has  happened  of  the  death  of  Joseph  Collis 
without  leaving  any  Child,  the  Executors  take  the  resi- 
duary Estate  beneficially,  or  as  Trustees  for  the  next 
of  kin?  In  other  words,  whether,  upon  this  Will,  it  ap- 
pears to  have  been  the  intention  of  the  Testatrix,  that 
the  Executors  should  take  the  whole  Personal  Estate  as 
mere  Trustees,  or  should  take  the  whole  Property  of  the 
Personal  Estate  charged  only  with  the  specific  Trusts 
declared  by  the  Will?  This  same  question  occurred  in 
the  case  of  Dawson  y.  Clarke  (a),  which  has  been  re- 
ferred to,  and  as  to  one  view  of  this  Case  diiFerent  opi- 
nions were  formed  upon  it  by  Lord  Eldan  and  Sir  WU^ 
liam  Grant.  The  expressions  here  are  however  different^ 
and  the  judgment  in  Dawson  v.  Clarke  does  not  govern 
this  Case.  The  Testatrix  begins  her  Will  with  a  Gift  to 
her  Friends,  Robert  Harris  and  George  Lloyd,  and  the 
Survivor  of  them,  his  Executors  and  Administrators^  of 
all  her  Estate  and  EiFects  whatsoever.  She  afterwards 
gives  Legacies  to  those  two  Friends,  calling  them 
Executors ;  she  then  speaks  of  the  Trust  Monies  be- 
queathed to  her  said  Executors,  and  at  the  conclusion  of 
the  Will  she  appoints  them  Executors  in  formal  terms. 
It  must  therefore  be  considered,  that  when  she  gave  all 
her  Estate  and  Effects  to  those  two  Friends,  she  had 
formed  the  purpose  of  naming  them  Executors,  and  the 
effect  is  in  this  respect  the  same  as  if,  in  the  Gift  itself, 
she  had  described  them  as  her  Executors  hereinafter 
named,  which  were  the  words  used  in  Robinson  v.  Tay- 
lor  (b),  and  much  relied  upon  by  Sir  William  Grant  in 
Dawson  v.  Clarke.    The  Gift  is,  "  upon  Trust**  to  pay 
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(a)  15  Ves.  409;   S.  Ci  on         (b)  2  Bro.  C.  C.  589 ;  S.  C. 
Appeal,  18  Ves.  287,  1  Ves.  jun.  44. 
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to  her  Cousin  the  Dividends  of  350/.  Navy  five  per 
cent.  Annuities,  for  Life ;  and  after  her  Death  to  pay  the 
same  Dividends  to  other  Persons  for  life  i  and  on  the 
decease  of  the  Survivor,  the  Principal  is  to  sink  into, 
and  become  a  part  of,  her  residuary  Estate ;  she  then 
gives  and  bequeaths  certain  other  Legacies,  pecuniary 
and  specific,  and  amongst  them  a  Legacy  of  50  Z.  to 
one  Executor,  and  a  Legacy  of  Plate  and  Furniture  to 
the  other  Executor ;  she  thai  directs  that  her  said  Exe- 
cutors, out  of  the  Monies  bequeathed  to  them  upon  the 
Trusts  aforesaid,  should  retain  thdur  Charges  and  Ex- 
penses in  the  execution  of  the  Tnists  thereby  reposed  in 
them,  and  should  not  be  answerable  for  the  insufficiency 
of  any  Security  on  which  the  Trust  Monies  should  be 
placed;  and  after  the  payment  of  her  just  Debts,  tes- 
tamentary and  funeral  Expenses,  she  gives  the  re^due 
of  her  Estate  to  the  said  Hobert  Harris  and  John  IMn/d^ 
and  the  Survivor  of  jkhem,  his  Executors  and  Adminis- 
trators, upon  Trust  to  pay  the  Dividends  and  Proceeds 
to  her  Brother  Jolm  CoUis,  with  a  special  Provision  in 
case  he  should  attempt  to  assign  his  Interest;  and  after 
his  Death,  the  Principal  is  to  be  divided  between  his 
Children,  or  paid  to  an  only  Child.  This  John  Collis  is 
now  dead,  without  leaving  any  Child.  The  material  con- 
sideration is,  whether  the  first  Gift  of  all  her  Estate  and 
Effects  to  her  Friends,  Mobert  Harris  and  John  Uoyd, 
is  not  a  Gift  to  them  as  mere  Trustees?  The  ezpresdon 
is,  I  give  to  them  all  my  Estate  and  Efieqts  whatsoever 
upon  Trust,  but  then  follow  the  words,  ''  tp  pay  to  my 
Cousin  the  Dividends  of  350/.  five  per  cent.  Annuities, 
for  her  Life.**  These  words,  ''to  pay  to,''  are  not  re- 
peated as  to  any  subsequent  Legacy ;  every  other  liCgacy 
has  the  words,  '*  I  give,  or  I  bequeath  '*,  without  reference 
to  the  Trust.  But  every  other  Legacy  mu^t  of  necessity 
be  satisfied  by  those  who  take  in  the  first  place  all  her 
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Estate  and  EiFects  whatsoever ;  and  the  words,  *'  upon 
Trust/*  not  admitting  therefore  of  the  sense,  that  they 
are  to  apply  only  aoconUng  to  the  literal  force  of  the 
expression,  to  the  payment  of  the  Dividends  of  the 
350/.  Navy  five  per  cent,  to  her  Cousin,  must  receive 
a  general  sense,  and  are  to  be  understood  as  importing, 
that  the  whole  Gift  of  her  Estate  and  Effects  whatsoever 
is  a  Gift  to  them  upon  Trust.  This  sense  is  fortified  by 
the  direction,  that  her  said  Executors  shall  retain  their 
Costs,  Charges  and  Expenses  out  of  the  Monies  be- 
queathed to  them  upon  the  Trusts  aforesaid,  and  by  the 
declaration,  that  they  shall  not  be  answerable  for  the  in- 
suflBiciency  of  any  Security  upon  which  the  said  Trust 
Monies  shall  be  placed.  Then  follows  the  declaration, 
that  after  the  payment  of  her  just  Debts,  testamentary 
and  fimeral  Expenses,  she  gives  the  residue  of  her 
Estate  to  the  said  Robert  Harris  and  John  lAoyi^  upon 
Trust  to  pay  the  Dividends  and  Proceeds  to  her  Bro- 
ther, remainder  over  to  his  Children.  Taking  all  her 
Estate  and  Effects  to  have  been  in  the  first  place  given 
to  Harris  and  Lloyd  upon  Trust,  or  as  mere  Trustees, 
the  construction  of  this  Clause  is,  that  after  the  Trus- 
tees have  satisfied  the  Legacies,  Debts,  testame&taiy 
and  fimeral  Expenses,  they  are  then  to  execute  certain 
Trusts  as  to  her  residuary  Estate.  It  has  turned  out, 
that  the  Trusts  so  declared  have  not  exhausted  the  resi- 
duary Estate;  but  considering  that  the  true  effect  of 
this  Will  is,  that  the  Executors  are  to  take  the  whole 
Estate  and  Effects  upon  Trust,  they  are  necessarily  ex- 
cluded from  all  beneficial  interest  in  any  part  of  it,  and 
my  Decree  must  be,  that,  as  to  this  residuary  Estate, 
they  are  Trustees  for  the  next  of  kin. 


woollbtt 

Hareis 
and  others. 
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\l^l'  ROSS  V.  SHEARER  and  others. 

i5tJi  Jan. 


On  a  BiUJOed  ThE  PlaintiiFby  his  Bill  claimed  certain  Stock  stand- 
agamst  the  Bank f  ij^g  in  the  Name  of  two  of  the  Defendants,  and  amongst 
and  others  clam'  ^^^^  things,    prayed   an    Injunction  against  the  Go- 

^  ,      '  yemor  and  Company  of  the  Bank  of  Eneland.  to  re- 

prmnng  an  In-  .  ^..  „^        ^        o' 

junction  asaxnst  ^^^^^^  them  from  penmttmg  a  Transfer,  or  payment  of 

the  Bank  to  pre-  the  Dividends. 

vtnt  a  Tramfer^ 

a  Svhjp(ena  wu        Qn  the  filing  of  the  Bill,  the  Governor  and  Company 

^J*^  oil  the       ^f  ^^  Bank  were  served  with  a  Subpoena,  together  with 

Notic     tt  ner^  ^  Notice,  stating  that  a  Bill  had  been  filed,  and  what 

mit  a  Transfer,    its  object  was. 

The  Ansxoers 

were  afterwards       The  Defendants  put  in  their  Answers,  by  which  it 

put  in^  ha  no  In-  appeared  that  the  Plaintiff  had  no  claim  to  the  Stock. 
junction  wu 

^?^jj^  ^  ^  The  Plaintiff  did  not  apply  for  an  Injunction.  Some 
The  Defendants  ^^  ^^  Defendants  now  moved,  that  the  Bank  should 
m0oedjbr  an  ^  ^^  liberty  to  permit  the  two  Defendants,  in  whose 
Order  that  the      Name  the  Stock  stood,  to  transfer  the  same^  and  to  pay 

Bank  might  beat  fjQ  them  the  Dividends. 
liberty  to  permit 

^  ^  J      '  The  Plaintiff  did  not  appear  to  the  Motion,  though 

anOrderwas  ^'^  *         -^ 

made  to  that  "^^^  ^^  Notice. 

effectt  unlesSf 

on  or  before  a  Mr.  Bell,  and  Mr.  Pugh,  for  the  Motion,  observed, 

given  dayy  the  that  the  service  of  the  Subpoena  on  the  Bank,  together 

Plaintiff  should  ^j^  ^i^^  Notice,  operated  as  an  Injunction  to  restrain 

m    ejor  an         ^  Transfer ;    that  if  the  Plaintiff  had  moved    for  an 

Injunction  to  .         . 

restrain  the         Injunction,  it  would  have  been  successfully  urged  that 

Transfer.  he  was  not  entitled    to  the  same^  and   the  restraint 

on    the    transfer   of    the    Stock    would    have    been 
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taken  off;  but  as  he  refused  to  move  for  an  Injunction 

the  only  mode  of  releasing  the  Property  "was  by  this 

application;    and  that  it  would  be  great  injustice  to  ^^^* 

restrain  the  Transfer  until  the  hearingc  of  the  Cause.      -     *'' 

Shearer 
which  might  be  delayed  at  the  caprice  of  the  Plaintiff,     ^^^  others 

and  with  a  view  to  delay  the  payment  of  the  Costs  of 

the  Suit. 

The  Vice-chancellor:-^ 
Let  the  Bank  of  England  be  at  liberty,  on  or  after  the 
last  day  of  next  Term,  to  permit  the  Defendants  Dickie 
and  Inglis,  to  transfer  the  Stock  in  question,  unless  in 
the  mean  time  the  Court  shall  grant  an  Injunction  to 
restrain  such  Transfer  (a). 


HARVEY  V.  WOQD.  i«2i- 

15th  Jan. 

1  HE  Bill  stated  that  William  Wood,  the  Defendant,  in  Noset'ofallowed 

the  year  1807,  borrowed  50/.  of  William  Hinton  (since  in  this  Court  in 

deceased),  for  the  securing  of  which,  with  Interest,  at  respect  of  legal 

a  day  long  past,  he  gave  a  Promissory  Note,  dated  the  demands^  d- 

17th  July  1807 :— That  Hinton  died  in  February  1810,  'W^'^^-^^w*- 

makingr  the  Plaintiff  his  residuary  Legatee  and  Exe-  ,       ,    «        , 

.  Hiip,  the  demands 

cutor,  and  he  proved  the  Will : — ^That  Interest  on  the  ^^^  ^  ^^^^ 

Note  was  paid  up  to  the  17th  July  1  Bog,  but  from  that  droit. 

time  the  Principal  and  Interest  remained  due: — That 

the  Defendant  carried  on  the  business  of  a  Grocer,  and 

being  requested  on  the  death  of  the  Testator  to  pay  the 

Promissory  Note  and  Interest,  it  was  agreed,  that  as 

(a)  Sed  vide  Birch  v.  Corbyny     1  Cox,  144;  •n  a  Motion  by 
1    Bro.   C.  C.  571;   S.  C.     the  Bank. 


Harvjct 
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the  PlaintiiF  iatended  to  deal  with  the  Defend{intj  the 
Note  should  be  taken  in  satisfaction  pro  tanto  of  Articles 
furnished  to  the  Plaintiff: — ^That  such  dealings  were  car- 
ried on  until  April  1815,  when  the  amount  of  the  Plain- 
tiff's Debt  was  102/.  95. : — ^That  a  Payment  was  made 
of  50/.  leaving  a  balance  of  52/.  gs.  due  to  the  De- 
fendant, which  the  Principal  Money  and  Interest  due 
upon  the  Note  would  more  than  repay: — ^That  De- 
fendant has  called  upon  the  Plaintiff  to  pay  the  52^.  gs, 
and  Plaintiff  having  informed  the  Defendant  that  he  had 
mislaid  the  Note,  the  latter,  in  Trinity  Term  1820,  com- 
menced an  Action  against  the  Plaintiff  for  the  52/.  9^. 
The  Prayer  of  the  Bill  was,  that  it  might  be  declared 
that  the  Plaintiff  is  entitled  in  Equity  to  set  off  the 
Principal  Money  and  Interest  due  on  the  Note  against 
the  sum  of  52/.  95.  for  which  the  Action  was  brought, 
and  that  the  Defendant  might  be  decreed  to  pay  the 
same,  and  that  the  Defendant  might  be  restrained  by 
Injunction  from  proceeding  in  the  Action  at  Law. 


The  Defendant,  by  his  Answer,  admitted  the  Note 
given  to  the  Testator,  cmd  that  it  had  not  been  paid ;  but 
stated,  that  it  was  due  long  before  his  Death,  and  that 
he  believed  it  had  never  been  in  the  possession  of  the 
Plaintiff,  but  was,  from  motives  of  friendship,  destroyed 
by  the  Testator,  with  a  view  to  release  the  Defendant 
from  the  payment  of  the  Debt: — That  from  the 
month  of  January  1810,  the  Plaintiff  had  dealt  with 
the  Defendant,  but  that  no  agreement  was  made  tiiat 
what  was  due  on  the  Note  was  to  be  accounted  in  part 
pa3rment  of  the  Purchases  made  of  the  Defendant: — 
That  in  March  and  August  of  that  year.  Payments  were 
made  for  Goods  purchased  without  any  allusi<m  to  the 
Note : — That  the  whole  amount  of  the  Purchases  from 
the  Defendant  was  122  Lgs.  and  that  52/.  gs.  remained 
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due  for  which  he  had  brought  an  Action.  Defendant 
admitted  the  PlaintiiF  had  told  him  he  had  mislaid  the 
Note,  but  the  Defendant  considered  it  as  untrue,  and 
that  the  Note  had  been  destroyed  by  the  Testator. 

After  the  Bill  was  filed  the  Note  was  found,  and  it 
was  produced  in  Court. 

Mr.  Barber,  under  these  circumstances,  moved,  upon 
AiSdavit,  to  restrain  the  Defendant  from  proceeding  at 
Law,  insisting,  ist  on  the  parol  agreement,  that  the 
Note  should  be  considered  in  part  payment  of  the 
Goods  advanced;  and  2dly,  that  though  the  Note  was 
due  to  the  Plaintiff  in  autre  droit,  and  incapable  of 
being  set  off  against  the  Plaintiff's  demand  at  Law,  this 
Court  would  give  effect  to  it  as  a  set-off;  and  cited 
Lanesborough  v.  Jones  (a),  and  Jeffs  v.  Wood  (i). 

Mr.  Bell,  contra : — 
The  Cases  cited  do  not  apply.  There  one  Debt  in 
Equity  was  set  off  against  another  equitable  Debt.  In 
a  late  Case  before  your  Honor,  Ranking  v.  Barnard  (c), 
one  equitable  Debt  was  allowed  to  be  set  off  against 
another  of  the  same  nature^  but  these  are  both  legal 
Debts,  and  the  same  doctrine  does  not  apply. 

The  Vice-Chancellor  : — 
In  this  Case  both  the  Debts  are  legal,  and  the  Plain- 
tiff can  have  no  relief  in  Equity  without  special  drcum- 
stances.    The  agreonent  stated  in  the  Bill  is  expressly 
denied  by  tiie  Answer. 

Motion  refiised. 


Harvey 
Wood. 


{a)  1  P.  Was.  3«5. 
(c)  Ante,  p.  32. 


{b)  2  P.  Wms.  1128. 


46l  CASES    IN    CHANCERY. 


15th  Jan. 


In  re  GOODMAN. 


1820.  A  COMMISSION  of  Bankruptcy  being  about  to 


issue^  Mr.  Whitmarsh  was  instructed  by  two  principal 
Creditors,  that  if  he  heard  an  application  made  that  the 
Commission  might  be  directed  to  the  Solicitors  of  the 
place  where  the  commission  was  to  be  opened,  on  the 
usual  Affidavit,  he  should  state,  that  certain  Barristers, 
residing  at  no  great  distance  from  the  place  where  the 
Commission  was  to  be  opened,  had  no  objection  to  act 
under  it  if  directed  to  them.  The  Motion  was  made, 
and  Mr.  Whitmarsh  stated  his  instructions,  whereupon 
the  Vice-Chancellor  directed,  that  within  a  given  period 
an  Affidavit  must  be  produced  by  the  petitionii^  Credi- 
tor, that  on  application  made  to  such  Barristers  they 
refused  to  attend,  and  that  without  such  Affidavit  he 
would  not  make  the  Order,  but  directed  that  no  other 
Docket  should  be  allowed  to  be  struck  in  the  mean 
time. 


■Ba 


i8fli.  ^ 

18th  Jan.  ^  P^^^  MOULE  in  re  DARK. 


Attorney  in  1  HE  Petition  stated,  that  in  and  for  several  years 

Bmkruptof  en--    before  1814,  Moule  was  employed  as  the  Attorney  of 
titled  on  petition  j^^^  Maundrell,  and  acted  as  such,  until  Maundrell 
him    fund  '        ^^®  ^  December  1820,  discharged  under  the  Insolvent 
Court  m  part       Debtors  Act. 
payment  0/ his 

Bill  of  Costs  at  LaWy  and  in  Bankruptcy ,  relative  to  the  claim  under  which  the  Money 
naspaid  into  Court,  although  his  Client^  since  the  Money  was  paid  into  Court,  had 
taken  advantage  of  the  Insolvent  Debtors  Jet, 
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One  Dark,  previously  to  his  Bankruptcy  in  1815, 
held  a  large  farm  of  MaundreU  on  a  lease  for  twenty- 
one  years,  at  a  rent  of  950/.  and  the  lease  was  assigned 
under  the  Commission  to  Jefferies  and  Htibbert,  as 
Assignees  of  Dark* 

In  1815  the  Assignees  took  possession^  but  paid  no 
Rent,  and  refusing  to  make  an  election  to  take  the  Lease 
or  abandon  it,  MaundreU  distrained  upon  them  for  the 
Rent,  and  presented  a  Petition,  praying,  that  the  As- 
signees might  be  directed  to  make  their  election  (a). 

The  Assignees  replevied  the  Goods  distrained,  and 
presented  a  Petition,  praying,  that  MaundreU  might  be 
restrained  from  proceeding  in  the  Replevin,  but  no  reUef 
was  given  on  the  Petition^  and  MaundreU  was  paid  the 
Rent  due,  and  Costs* 
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i8«i. 

Ex  parte 

MOULB 

in  re 
Dark. 


The  Assignees  having  again  refused  to  pay  the  Rent 
due,  viz.  that  due  at  Christmas  1817,  MaundreU  again 
distrained,  and  several  proceedings  were  had,  and  Maun- 
dreU obtained  Judgment  for  a  Quartet's  Rent,  amounting 
to  273/.  io#.  and  36/.  Costs. 

The  two  before-mentioned  Petitions  came  dn  to  be 
heard  before  the  Vice-ChanceUor,  on  the  1st  of  June 
1818;  and  it  was  ordered,  that  the  Assignees  should  pay 
273/.  105.  into  the  Bank,  subject  to  further  order;  and 
that  the  Petition  of  the  Assignees  should  be  dismissed, 
with  Costs  to  be  taxed  by  a  Master,  to  whom  several 
inquiries  were  referred. 

The  Master,  by  his  Report,  1st  July  1820,  stated  that 

(a)  Sec  ante,  2  vol.  p.  3 154 
Vol.  V.  K  K 


4^4^ 


i8ai« 


^ii*i 
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MouLE* 

in  re 

Dark. 
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the  Assignees  after  taking  the  off-going  cro^  from  the 
Farm,  and  before  the  5th  November  1817,  quitted  the 
possession  of  the  Premises,  and  tendered  the  same  t0 
the  agent  of  MaundrelL 

Maundrell,  on  the  27th  July  1820, presented  a  Petition 
stating  the  Master's  Report,  and  tiiat  the  sum  paid  into 
the  Bank  was  standing  in  the  name  of  the  Aceouatant' 
General,  and  prayings  that  the  same  might  be  directed 
to  be  paid  to  him  or  his  Solicitor,  smd  that  the  Assignees 
might  pay  the  Costs  of  that^  and  the  former,  AppUcatimi. 

The  Petition^  came  on  to  be  heard,  bnt  it  appearing 
that  Maundrell  had  takoi  the  benefit  of  the  Insolyent 
Debtora  Act,  and  that  no  Assignee  had  been  appointed 
of  his  Estate  and  Effects,  it  was  ordered  to  stand  OTer 
until  the  next  day  of  Petitions. 

Salmon  and  Merrewefher  were  afterwania  appointed 
Assignees  of  the  Estate  of  Maundrell. 

J 

The  Petitioner  Mouk,  as  the  Solicitor  of  Maundrell, 
carried  on  the  Proceedings  in  the  before-mentioned 
matters  and  in  the  Replevin  Causes,  and  his  Costs 
amounted  to  400/.  which  remained  due  from  Maundrell ; 
and  he  submitted  that  the  sum  of  273/.  io«.  standing  in 
the  name  of  the  Accountani-General  of  the  Court  ou^t^ 
to  be  applied  in  part  dischturge  of  his  demand ;  and  the 
prayer  of  the  Petition  was,  that  the  Master^  Report 
mig^t  be  confirmed,  and  that  the  AccaufUani'Genend 
might  be  directed  to  pay  the  sum  of  273/.  10^.  to  the 
Petitioner  ^  on  account  of  the  said  Costs  and  Charges ; 
and  that  it  might  be  referred  to  the  Master  to  inquire 
and  state  what  was  due  to  the  Petitioner  for  business 
done  and  Monies  expended  by  him  in  the  matters  afore- 
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Baid,  and  in  the  Proceedings  in  the  replevin  Suits,  and 

that  if  the  same  should  not  exceed  the  sum  of  273/.  10  s. 

that  the  same  might  be  paid  to  him  in  like  manner  by        -Jv^f  J 

the  Accountant-General,  together  with  the  Costs  of  this 


MOULE 


tn  re 


application.  Dark. 

Mr»  Agar  for  the  Petitioner. 

Mr*  Heald,  for  the  Assignees  of  Maundrellj  insisted, 
that  Motde  ought  not  to  be  in  any  better  situation  than 
the  other  Creditors  of  Maundrellj  amongst  whom  the 
Money  in  Court  ought  to  be  divided. 

The  Vice-Chancbllor  :— 

The  Lien  of  the  SoUcitor  upon  the  Fund  in  Court, 
which  is  the  result  of  the  Proceedings,  cannot  be  d^ 
featM  by  the  subsequent  insolvency  of  the  Client.  The 
Assignees  of  the  insolvent  Dcfbtor  can  only  take  hia 
Property  subject  to  the  claims  by  which  it  was  affected 
as  against  him. 

The  Assignees  musty  however,  have  their  Costs,  under 
the  special  Provisions  of  the  Insolvent  Act  (a). 


PRICE  ..  LYTTON.  ^^^ 

After  an  Examination  was  closed  before  the  Master  TAe  Master  mav 

he  admitted  further  Interrogatories  to  be  brought  in,  at  hu  ducretUmt 

which,  by  mistake,  had  not  been  brought  in  before.         recehe  Jurther 

Interrogatories* 

Mr.  Treshve  moved,  that  the  Isterrogatories  might  be 
suppressed,  as  not  being  warranted  by  the  practice, 
and  bited  the  Practical  Raster  (i),  in  which  there  is 

(a)  54  Geo.  3,  c.  ai,  s.  13*     (i)  Pftge  ai8,  Edit,  of  1 714. 

X  K  s 
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the  foUowiug  passage :  **  A  Defendant  ordered  to  be 
examined  to  an  Account,  is  examined  short ;  the  Plain- 
tiff prays  that  the  Interrogatories  may  be  amended, 
which  the  Court  denied." 

In  Lynn  v.  Buck  (c)  the  same  question  arose,  and  it 
was  sent  back  to  the  Master,  with  an  intimation  that 
he  should  receive  the  Interrogatories,  but  a  case  was 
there  mentioned  where  the  Jjord  Chancellor  held  they 
could  not  be  put  in  without  an  order  for  that  purpose. 
He  referred  also  to  Hatch  v. (rf)- 

Mr.  Barber,  contrd ; — 

In  lynn  v.  Btick  the  Master  attended  to  the  intimatio& 
of  the  Courts  and  admitted  the  further  Intenx^tories, 
and  the  practice  seems  now  established  that  the  Master 
may,  at  his  discretion,  receive  further  Interrogatories. 

The  Vice-Chancbllor: — 

The  Decree  authorizes  the  Master  to  examine  the 
Parties  upon  Interrogatories  as  he  shall  think  fit;  and 
where  he  considers  further  Interrogatories  necessary^ 
they  are  plainly  within  the  scope  of  his  authority. 

Motion  refused, 
(c)  Ante,  3  vol.  280.  {d)  19  Ves.  116. 
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ASBEE  and  another  v.  SHIPLEY  and  others.  gadJan. 

It  was  moved  on  behalf  of  the  Defendants,  and  of  ^  Witness  omit^ 
one  Collins f  who  had  l)een  examined  as  a  Witness  on  *^  ^^  state  an 

behalf  of  the    Defendants   on   the    oth  instant,   that  ,      .  ^     ,  ,   ^ 

he    tntcnded   to 
Collins  might  be  at  liberty  to  attend  the  Examiner  to    .  .    andwkickf 

be  re-examined,  upon  the  same  Interrogatories,  for  the  inamemorandum 
purpose  of  stating,  in  addition  to  his  former  deposition,  previous  to  his 
certain  Facts  which  the  Plaint^  had  communicated  in  a  Exammation^ 
conversation  with  the  Witness;  or  that  a  fresh  Interro-  '^^"^^tioned  he 
gatory  might  be  exhibited  for  taking  the  examination  ^^^^^^*  ^  » 
of  the  Witness,  as  to  such  additional  Fact,  vnth  liberty  ^--,^,^  tome 
to  the  Plaintiffs  to  cross-examine  the  Witness  thereon ;  ]^i^  ^  opportu- 
and  that  the  Examiner  might  be  at  liberty  to  re-examine  nity  of  staiting 
him  accordingly.  *mc^  ^^^* 

• 

The  Motion  was  supported  by  an  Affidavit  of  the 
Witness,  in  which  he  stated,  that  being  applied  to  by 
the  Solicitors  of  the  Defendants,  to  know  if  he  could 
give  any  Evidence  relative  to  the  matters  in  issue  in 
this  Cause,  he  on  the  3d  of  January  1820,  stated,  in 
writing,  the  matters  to  which  he  could  depose,  and 
which^  amongst  other  matters,  stated  the  Facts  for 
which  leave  was  now  sought  to  add  them  to  the  Evi- 
dence ;  and  that  he  was  told  by  the  Defendants  Soli- 
citor that  such  Facts  were  very  material : — ^That  on  the 
gth  of  January  he  attended  the  Examiner,  and  was 
under  examination  from  half  past  eleven  in  the  fore- 
noon, until  about  Three  o'Clook  in  the  afternoon,  when 
he  finished  his  examination,  and  signed  the  same,  and 
then  proceeded  to  his  residence  at  Stockwell;  and' 
that,  whilst  on  his  way,  a  deubt  arose  in  his  mind,  whe- 
ther he  had  related  the  conversation  before  mentioned, 

K  K  3 
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and  which  he  intended  to  have  formed  part  of  his  Eti* 
dence ;  and  that  he  intended  on  the  next  day  to  retam 
to  town  to  satisfy  himself  on  the   subject,   but  was 
prevented  by  an  accident  which  befel  his  Servant,  and 
endangered  his  life,   and  on  that  account  it  was  not 
until  the  nth  of  January,   when   he  called  upon  the 
Defendants  Solicitors,  and  informed  them  of  his  doubt, 
whether  he  had  not  made  an  omission  in  hia  Evidence, 
whereupon  the  Witness  went  with  one  of  the  Solidtors 
to  the  Examiner^B  Office,  and  the  Examiner  on  referring 
to  the  Depositions,  said,  the  Fact  had  not  been  stated 
in  the  Depositions,  but  that  he  could  not  add  to  them 
without  an  order  of  the  Court : — ^That  the  circumstance 
so  omitted  in  the  Deposition,  was  entirely  from  mistake 
and  forgetfulness ;  that  he  has  not  directly  or  indirectly 
had  any  communication  with  the  Defendants  Solicitors, 
save  as  aforesaid,  or  with  any  other  Persons  relating  to 
his  Evidence.  > 


One  of  the  Solicitors,  by  his  Affidavit,  corroborated 
the  foregoing  Affidavit  as  to  the  paper  writing,  con- 
taining a  statement  of  the  Evidence  which  the  Witness 
could  give,  and  of  the  Witness  calling  on  the  i  ith  of 
January,  and  stating  his  doubts  as  to  the  Evidence 
he  had  given,  and  the  attendance  at  the  Examinef's 
Office.  The  Plaintiffs  Evidence  was  concluded,  and 
the  Cause  set  down. 

Mr.  Bell,   and   Mr.   Tnrney,  in   support  of  the 

Motion :— i 

There   are   many  Cases  in  which  Depositions  have 

been  allowed  to  be  amended ;  they  are  all,  except  a 

late  Case,  determined  by  your  Honor,  brought  together 

in  Mr.  Maddock's  Treatise  (a).    We  have  not  on  search 

(«)  Prin.  and  Pract.  of  Chan.  vol.  2  ,  p.414,  sd  edit. 
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£ound  any  other.  In  the  Case  determined  by  your 
Honor  you  allowed  the  Witness  to  correct  a  mis- 
take^  a  memorandum  being  produced^  made  previous 
to  the  examination^  which  showed  how  h^  iqtended  to 
have  given  his  Evidence. 

Mr.  Parker,  contrd. 


%^9 


1631. 

%  4' 

'  ASBKE 

and  another 

Shiplst. 
and  others. 


The  Vice-Chancellor  : — 
In  the  Case  referred  to,  following  authority^  I  permitted 
a  Witness  to  correct  his  testimony,  as  to  a  date,  by  an 
existing  written  document.  The  present  application 
is  not  to  correct  testimony,  but  to  add  to  the  testimony 
a  general  fact  most  material  to  the  very  point  of  the 
t^ase.  I  do  not  know  that  such  an  addition  to  testi- 
mony has  ever  been  permitted,  and  I  am  unwilling  to 
make  a  precedent  which  is  so  dangerous  in  principle* 
whatever  my  opinion  may  be  as  to  the  particular 
•case. 

Motion  refused  with  Costs. 


FRANKLYN   v.  TIITON. 

1  HE  Defendant  was  Lessee  from  the  Plaintiff  of  cer- 
tain Building  Ground,  and  covenanted  that  the  House 
to  be  built  by  her  should  correspond  with  the  adjoining 
Houses  alreadybuilt,  in  its  Elevation.  The  Bill  was  to 
compel  the  Defendant,  who  had  not  conformed  to  the 
Covenant,  to  alter  the  Elevation  accordingly. 

The  Fice-CAance/Zor  decreed  according  to  the, prayer 
of  the  Bill. 

K  K    4 


1821. 

d5th  Jan. 

Equity  tviU  esC' 
cute  a  Covefuua 
that  Lessee's  ele- 
vation shall  cor* 
respond  with  the 
odfoiningHousee^ 
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i8si. 
36th  Jan.  FENNER  v,  TAYLOR. 

ABiU  by  one  of  A.  Bill  was  filed  by  one  of  two  residuary  Legatees  for 
tworeiiAiafyLe'  ^^  administration  of  the  Estate,  the  other  residuary  Le 
^.  *  nuend^  gatee  being  a  Defendant,  and  the  usual  Decree  was  made, 
ani.  The  usual  '^®  cause  now  came  on  for  further  directions  upon  the 
Decree  was  madCf  Master*^  Report,  and  a  (question  was  made,  whether  the 
and  heU  on  fur-  Costs  of  the  Plaintiff  and  Defendant,  the  residuary 
ther  directions^  Legatees,  which  were  to  be  paid  out  of  the  Fund,  should 
thai  Costs  could  ^^  ^^^j^  ^g  between  SoUcitor  and  CUent,  or  as  between 
not  be  given  out  ^  ,  _         ^ 

of  the  Fund  in  ^^y  "^  ^"^  ' 

Cowrt^as  bettoeen 

Solicitor  and  Mr.  Hart,  and  Mr.  Treslove,  for  the  Defendant,  con- 

CUent^  without  tended  that  the  Costs  should  be  taxed  as  between  Party 
the  consent  of  the  ^^  Party,  because  the  extra  Costs  of  the  Plaintiff 
^^  would  be  much  heavier  than  those  of  the  Defendant 

Mr.  Heald,  and  Mr.  Roupell,  for  the  Plaintiff,  insisted, 
that  the  Costs  ought  to  be  taxed,  as  between  Solici- 
tor and  Client,  inasmuch  as  the  Defendant  had  the  same 
benefit  from  the  Suit  as  the  Plaintiff,  and  the  Plaintiff 
ought  not,  therefore,  to  be  charged  with  more  Expense. 

The  Fice-Chancellor  directed  the  Case  to  stand  over 
for  inquiry  into  the  practice;  and  on  a  subsequent 
day,  stated,  that  he  could  not  give  the  Costs  out  of 
the  Fund  in  Court,  as  between  SoUcitor  and  Client,  with- 
out Uie  consent  of  the  Defendant. 
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1831. 
GOODMAN   V.  SAYERS.  a7th  Jan. 

< 

Mr.   Si^den  moved  for  a  writ  of  Ne  exeat  to  be  ^Ne«L«ti&f# 

marked  for  the  amount  of  certain  taxed  Costs,  on  the  **  •  ^  ,** '^^^ 

of  Costs  tased  m 
ground,  that  on  a  Bill  which  had  been  filed,  a  Decree  ^  cikncen  Smi 

was  made  with  Costs,  and  the  Costs  had  been  taxed ; 

and  that  the  Defendant  was  about  to  leave  the  Country 

and  fix  his  Residence  in  France  before  Proceedings  could 

be  had  to  compel  the  payment  of  the  Costs.    He  cited, 

as  in  point.  Steward  v.  Steward  (a). 

The  Vice-chancellor: — 

Such  an  application  is  certainly  new  to  the  Courts 
here.  The  writ  of  Ne  exeat  is  granted  in  support  of  a 
Bill  filed  for,  an  equitable  demand,  as  Bail  is  required  at 
law  in  support  of  an  action ;  and  the  writ  of  Ne  exeai 
has  never  been  granted  to  assist  the  process  of  con- 
tempt by  which  the  payment  of  Costs  is  enforced. 

Motion  refused. 


Lord  Viscount  MILSINTOWN  and  another, 

versus 
Earl  PORTMORE,   Lord  MUL6RAVE  and  others. 

1  HE  particulars  of  this  Case  appear  in  the  Report  on  Ibid, 

the  argumentof  the  Demurrers,  ante,  3  vol.  p.  491.  A  Re- 
ceiver was  appointed  in  June  last,  and  the  Answers  being 
put  in,  the  Cause  now  came  on  to  be  heard. 

(a)  '2  Ball  &  Bea.  73. 
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The  Vice-Chan CELLOR : — 
My  opinioA  k,  that  Lord  Portmore  and  the  Trostees 
Lord  Vbconnt   must  procure  an  immediate  Renewal  to  make  up  such 

^!fji*'*^*Kr*    '''®""'  ^^  would  have  been  subsistii]^  if  the  Renewals 
^^       '     had  been  regukrly  made  according  to  the  habits  of  the 

EadPoilTifou  ^^'^  ^^  Chmpier. 
andothen. 

The  plain  purpoee  of  the  Setttonent  was,  that  die 

Property  of  this  Leasehold  House  should  remain  to  be 
enj  oy  ed  by  those  who  took  after  Lord  Pifrtwutrt,  as  it  was 
enjoyed  by  him,  and  the  Renewals  must  therefiNre  ne- 
cessarily be  at  the  Expense  of  the  Party  in  possession^  or, 
in  other  words,  be  a  Charge  upon  the  Rents  and  Profits. 

It  oould  not  be  intended  that  the  Trostees  should 
either  haye  a  discretion,  whether  they  would  or  not  re- 
■0W9  or  whether  they  would  renew  out  of  Rents  and 
Profits,  or  by  Mortgage*    They  were  appointed  Uf  the 
purpose  of  i^otecting  future  interests,  and  could  not 
abandon  them.     The  expression,  **  it  should  be  lawfiil 
for  them,''  meant  only  that  it  should  be  lawful  for  them, 
as  against  the  Party  in  possession,  and  out  of  his  Rents 
and  Profits  to  pay  the  Expenses  of  Renewal ;   and  the 
authority  to  mortgage  cannot  be  considered  as  so  giren 
to  them,  as  to  leave  it  to  their  option  whether  they  would 
or  not  destroy  the  Interests  in  Remainder,  by  throwing 
the  charge  of  the  Renewal  upon  the  corpus  of  the  Pro- 
perty, bat  as  giyen  to  them  to  adrance  the  deplared 
purposes  of  the  Settlement  for  the  benefit  of  those  in 
Remainder,  and  to  protect  the  Property  unde^  special 
circumstances,  where  the  price  of  Renewal  could  not  be 
otherwise  supplied ;  and  in  such  cases  there  wouH  be 
an  equity  in  this  Court  to  call  back  from  the  Party^  in 
possession  the  charges  of  the  Renewal,  so  as  to  redeem 
the  estate  from  the  burthen. 
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BRANDON   V.  BRANDON. 


i8ai. 
aoth  Feb. 


A  MOTION  was  made  on  behalf  of  (me  Pcfwell,  a  Re-     Receiver  mag 
oeiver  appointed  in  this  Cause^  that  it  might  be  referred  distrain  trithaui 
to  the  Moiter  to  inquire  and  state,  whether  it  wbold  be  ^P'^  ^  *** 
for  the  interest  of  the  Parties  interested  in  the  Rents  ^^^^"^^ 
and  Profits  of  the  Testator's  Estates,  that  the  Receiver 
should  be  at  Ubeity  to  make  Distresses,  or  to  take  any 
other  Proceedings  against  the  Tenants  in  arrear;  and 
that  in  case  the  Matter  should  be  of  opinion  that  it 
would,  then  that  the  Receiver  might  be  at  liberty  to 
make  such  Distresses,  or  take  such  other  Proceedings  in 
the  name  of  the  Trustees;  and  that  the  Expenses  attend- 
ing the  same,  might  be  allowed  him  in  his  Accounts. 

Mr.  Roupellf  in  support  of  the  motion: — 
The  Receiver  wishes  for  the  sanction  of  the  CoUrt 
before  he  proceeds  against  the  Tenants,  especially  as  he 
must  distrain  in  the  name  of  the  Trustees  who  have  the 
legal  Estate.  The  effect  of  a  Distress  may  be  to  ruin 
the  Tenant.  The  Tenant  besides  may  replevy,  and 
occasion  considerable  Expense.  He  cited  Hughet  v» 
Hughes  (a),  Pitt  v.  Snawden  (i).  Shelly  v.  Pelham  {c), 
a^d  Mitchell  v.  Duke  of  Manchester  (d). 

The  Vick-Chancellor; — 
The  Registrar  states  that  the  practice  is  for  a  Receiver 
to  distrain  upon  his  own  discretion  for  Rent  in  arrear 
vnthin  the  year ;  but  if  in  arrear  for  more  than  a  year, 
then  an  Order  is  necessary. 

(a)  3  Bro.  C.  C.  86;  S.  C.  (c)  1  Dick.  ito. 
1  Ves.  jun.  161.  {d)  2  Dick.  787. 

(b)  3  Atk.  753. 
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iSsi. 
3i8t  Feb.  CLARKE  v.  DUNN  and  PHELPS. 

IfoneqftxvoDc'  LfN    the  coming  on  of  this   Cause   the  Defendant 

fendasits  sett      Phelps  did  not  appear.    The  Defendant,  Dtom,  had  set 

dofwna  Cause,      Jq^  ^1,^  Cause,  and  served  a  Subpcena  to  hear  Judff- 

ts  anfy  to  serve  ' 

the  Plamtifmth  ™®^*  ^^  ^®  Plaintiff,  but  not  on  his  Co-Defendant, 

a  Subpcena  to       Phelps ;  and  the  question  was,  whether  he  ought  not  to 

Mar  Judgments    have  served  a  Subpoena  to  hear  Judgment  on  Phdps  ? 

Mr.  Heald  said,  three  of  the  Clerks  in  Court  were  of 
one  opinion,  and  three  of  another,  and  it  was  thought  to 
be  an  undecided  point. 

Mr.  Hart,  and  Mr.  Treslove,  contended  it  was  not 
necessary  to  serve  the  Subpoena  on  the  Co-Defendant. 

The  Vice-chancellor  directed  the  Case  to  stand  over 
for  inquiry  into  the  practice. 

On  a  subsequent  day,  the  Vice-Chancellor  stated  that 
it  had  been  certified  to  him  by  the  Registrar,  that  it  was 
only  necessary  for  a  Defendant,  setting  down  a  Cause, 
to  serve  the  Plaintiff;  and  that  it  was  the  duty  of  the 
Plaintiff  to  serve  the  Subpcena  to  hear  Judgment  on  the 
other  Defendant. 
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THOMAS  NORRISHr.  MARY  MARSHALL, Widow,    ,,J^"*     , 

si8t  and  33d 

since  deceased,  and  THOMAS  MARSHALL.  p^ 

13  Y  Indenture  31st  January  1800,  between  the  Plaintiff  N.   mortgaged 
and  Benjamin  Roper,  his  Trustee,  of  the  first  part,  and  ^^  C.  to  secure 
James  Collins  of  the  other  part;  the  Plaintiff  and  Roper  hOooL;  C.  «#- 

demised  certain  Premises  to  Collins,  his  Executors,  8cc.    ^^ ^  »,  .^   ' 
/.I  ^  ,  ,  .  t  .       ,       g^^  ^0  M.  to  w- 

forthe  term  of  one  thousand  years,  with  a  proviso,  that  ^^^^  ^^^^ .   ^^ 

if  the  Plaintiff  should  replace  and  transfer  at  a  day  since  no  notice  of  the 
past,  to  Collins,  his  Executors,  Sic.  the  sum  of  1,000/.  Assignment  was 
five  per  cents.,  (which  had  been  sold  out  by  ColUns^  fi^wn/oN. 
and  the  produce  paid  to  the  Plaintiff),  and  Interest  in  the  j^.„    JL  ^  .^ 
mean  time  at  five  per  cent.,  payable  half-yearly,  then  the  m   f    L,     fi 
Term  was  to  cease.     On  the  execution  of  this  Deed,  mortgagedDeeds 
the  Plaintiff  delivered  to  Collins  all  the  Title  Deeds  re-  delivered  up, 
lating  to  the  mortgaged  Premises.     The  Stock  was  not      1.  That  C. 
retransferred  at  the  time  appointed,   but  the  Plaintiff  ®^  ^^  ^  neces- 
afterwards  fully  accounted  with  Collins,   and  paid  off  '^Hf^^^^y^^uke 
the  Mortgage,  and  on  the  30th  October  1818,  Collim,     .    .      "^^. 
at  the  request  of  the  Plaintiff,  and  to  keep  the  Term  on  ,^,   ^^  admit- 
fi)ot,  conveyed  the  same  to  one  Andrew  Hewson,  (a  Trus-  ted  thai  N.  kad 
tee  for  the  Plaintiff),  to  hold  to  him,  his  Executors,  &c.  paid  him  his 
for!  the  residue  of  the  Term.     At  the  time  of  this  Con-  Mortgage 
veyance  the  Plaintiff  desired  to  have  the  Titie  Deeds  ^^^9^ 
delivered  up,  but  Collins  stated  they  had  been  delivered        •  J-^m  ae- 

by  him  to  a  Mr.  John  Marshall,  and  that  the  same  were  .  ^;  /  vt 
^  .  /o  C  5y  N.  XDos 

in  the  hands  of  Mary  Marshall,  his  Widow  and  Admini-  ^  j,^^  discharge 

stratrix,  and   of  Thomas  Marshall   the    son  of  John  of  the  Mortgage 

Marshall.  On  application  to  Mary  and  ITumias  Marshall  Debt,  and  was  a 

for  the  Title  Deeds,  they  claimed  a  right  to  the  same,  S^^  Payment 

against  M.;  but^ 
3.  An  Account  was  directed  what  part  of  Mortgage  Mun^  was  paid,  as  C's 
Evidence, from  his  conduct,  could  not  be  admitted  as  a  sufficient  Proof. 


4?6 


i8si. 

NORRISH 

Majbshall 
andanodier. 
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under  a  Deed  Poll  dated  in  i8th  July  1812,  in  which 
the  Indenture  of  Mortgage  of  the  31  st  January  180a 
was  recited,  and  that  the  same  remained  due  and  owing ; 
and  by  the  said  Deed  Poll  it  was  declared,  that  Cofltiu 
should  from  thenceforth  stand  possessed  of  the  mort- 
gaged Premises^  upon  trust  to  permit  the  said  John 
Marshali  (who»  together  with  Mary  his  Wife,  had  td- 
▼anced  700/.  to  CoUim)  to  receire  and  take  the  Interest 
of  700/.  during  his  life,  and  after  his  decease  to  pay  the 
Interest  to  Mary  his  Wife  during  her  life^  and  after  her 
decease  to  pay  the  7002.,  and  all  Interest  due  thereon, 
to  Thomas  Marshall  the  Son,  &c. 


The  Bill,  stating  these  facts,  further  stated,  that  if  the 
last-mentioned  Deed  was  really  executed,  and  the  Con- 
sideration paid,  yet  that  the  greater  part  of  the  original 
Mortgage  had  been  satisfied  before  the  Deed  Poll  was 
executed,  and  that  the  remainder  was  paid  by  tfie  Phin- 
tifi*  before  he  had  any  knowledge  of  the  Deed  Poll. 

The  prayer  of  the  Bill  was,  that  the  Defendants  might 
be  decreed  to  deliver  up  to  the  Plaintiff  all  the  Title 
Deeds  relating  to  the  mortgaged  Premises,  and  that  in 
the  mean  time,  they  might  be  restrained  by  injunc* 
tion,  from  pledging  or  depositing,  or  parting  with 
the  same. 


The  Defendant,  Thomas  Marshall,  by  his  Answer  ad« 
mitted  the  Deed  Poll,  and  stated  a  Bond  was  also  given 
by  CoIUhs  as  a  further  Security,  and  that  Collins  at  the 
time  of  the  execution  thereof  was  the  Attorney  and 
SoUcitor  of  the  Plaintiff,  and  that  Collins  undertodt  ta 
inform  the  Plaintiff  of  the  Deed  Poll,  and  admitted  that 
the  Title  Deeds  were  delivered  up  on  the  execution  of 
the  Deed  Poll^  and  submitted  that  he  was  entitled  to 
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retain  the  Title  Deeds  nntil  the  700/.  and  Interest  ^were 
satisfied. 

NOBRISS 

On  the  part  of  the  Plaintiff,  the  original  Mortgage  ^ 

was  proved,  and  Collins  was  examined,  who  stated  the        ,        ^ 
'^  and  anotiier. 

original  Mortgage  had  been  paid  off  by  the  Plaintiff  in 
Money  and  Wines,  the  particulars  of  which  weie  sc^t 
fbrth  in  a  Schedule  annexed  to  his  Examination;  and' 
that  previous  to  his  Mortgage  b^ng  paid  off,  he  gave 
no  notice  to  the  Plaintiff  of  the  Deed  Poll,  and  that 
he  never  undertook  to  give  such  notice.  The  death  of 
Mary  MarshaU  was  also  proved* 

On  the  part  of  the  Defendant,  Collins  was  cross-* 
examined,  and  stated,  that  in  July  1812,  and  before  and 
after,  he  was  usually  and  generally,  and  upon  divers 
occasions,  employed  by  the  Plaintiff  as  his  Attorney  and 
Solicitor,  and  in  the  management  of  his  affairs ;  and 
that  the  last  Charge  made  by  the  Plaintiff  against  the 
Defendant  for  goods  delivered  to  him,  was  in  September' 
1818 ;  and  that  he  never  informed  John  Marshall  or  his 
Wife,  that  the  original  Mortgage  was  satisfied,  as  he 
meant  to  repay  the  700/.  without  making  the  Pkintiff 
privy  to  the  circumstances,  and  that  for  the  same  reason 
he  had  never  acquainted  the  Plaintiff  with  the  Deed 
PoU. 

Hewson,  the  partner  of  Collins,  was  also  cross-M- 
amined,  and  stated,  that  before,  in,  and  after,  July  1812, 
the  Plaintiff  usually  employed  Collins  and  the  Witness 
in  transacting  business  for  him  as  Attomies  and  So- 
licitors, and  in  the  management  of  his  affairs ;  and  he 
further  stated,  that  the  original  Mortgage  was  paid  off 
by  the  Plaintiff  (who  is  a  wine  and  brandy  Merchant), 
by  supplymg  Collins  with  Wines  and  Spirits,  and  by 
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leceifing  a  Sum  of  32/.  and  upwards,  as  a  debt  due  to 
the  Plaintiff;  and  that  to  the  best  of  his  belief,  the  last 
Charge  for  goods  delivered  to  Collins  was  in  September 
1818.  He  further  stated,  that  in  September  1818,  he 
informed  the  Plaintiff  that  Collins  was  insolvent,  and 
that  he  was  alarmed,  and  asked  what  were  become  of 
the  Deeds,  and  said  that  by  supplying  Collins  with 
Wines,  he  had  more  than  satisfied  the  Principal  and 
Interest  due  on  the  Mortgage  to  Collins. 


On  the  opening  of  the  Case,  an  objection  was  taken 
that  Collins  ought  to  have  been  made  a  Party  to  the  Suit* 
On  the  part  of  the  Plaintiff  it  was  contended,  that  he 
was  not  a  necessary   Party,   for   Collins    is  examined 
and  cross-examined  as  a  Witness,   and   he  states  his 
Mortgage    was    satisfied.       Hilt  v.   Adams  (a),   and 
Chambers  v.  Goldtoin  (i),  were  cited.    On  the  other  hand 
it  was  urged,  that  the  Defendant  denied   the  original 
Mortgage   was   satisfied,   and  that  Collins  had  acted 
so  improperly,  that  his  testimony  could  not  be  credited ; 
that  in  the  Cases  cited,  the  Mortgage  was  whoUy  as- 
signed,  but  that  here  it  was  only  partially  assigned, 
the  original  Mortgage  being  for  1,000/.  and  the  Deed 
Poll  being  only  to  secure  700/.;    that  Collins  might 
make  some  claim,  and  that  to  prevent  multiplicity  of 
Suits,  it  was  necessary  all  Parties  interested  should  be 
made  Parties,  and  that  Collins  therefore  was  a  necessary 
Party. 

Mr.  Home,  and  Mr.  Pemberton,  for  the  Plaintiffs. 

Mr.  WetherellpQnd  Mr.  J.  Tf^t/sovt, for  the  Defendants* 

The  Vice-Chancellor  : — 
Where  a  Mortgagee  assigns  the  whole  benefit  of  his 
Security,  he  is  no  necessary  party  to  a  Bill  for  redemp- 


(a)  2  Atk.  39. 


(&)  Ves.  254. 
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tion,  for  he  has  no  longer  any  interest  in  the  subject. 
But  where  he  assigns,  as  in  this  case,  only  a  part  of 
the  benefit  of  the  Security,  his  interest  in  the  subject 
continues;  and  he  is,  generally  speaking,  a  necessary 
party.  In  this  case,  however,  he  has  been  examined 
as  a  Witness  for  the  Plaintiff,  and  swears  that  he  has  been 
fully  paid)  and  has  no  longer  any  interest  in  the  subject ; 
and  I  will  therefore  permit  this  Cause  to  proceed  without 
him. 


479 
1821. 

NORBISK 

V. 

Marshall 
and  another. 


The  Cause  was  now  argued  on  the  merits  for  the 
Plaintiffs. 

The  Plaintiff  having  paid  off  the  Mortgage  is  enti- 
tled to  have  his  Title  Deeds  delivered  up  by  the  De- 
fendant. The  subsequent  Mortgage  to  Marshall  and 
Wife  was  not  with  the  privity  of  the  Plaintiff,  he  had 
no  knowledge  of  it,  until  he  had  discharged  the  Mort- 
gage. Marshall  and  Wife  should  have  communicated 
their  Mortgage  to  the  Plaintiff;  if  they  had  done  so,  pay- 
ments made  by  the  Plaintiff  to  Collins  after  such  notice, 
would  have  been  unwarranted ;  but,  a  Mortgagor,  until 
notice  of  an  Assignment  by  the  Mortgagee,  may  deal 
with  the  Mortgagor,  as  if  no  such  Assignment  had 
been  made,  and  the  Assignee  takes,  subject  to  all  the 
equities  as  between  the  Mortgagor  and  Mortgagee; 
Matthews  v.  Waltoyn  (c),  Williams  v.  Sorrell  (rf),  and 
what  is  said  in  Chambers  v.  Goldwin  (e),  are  authorities 
to  that  effect.  The  Defendants  have  no  equity  entitUng 
them  to  retain  the  Title  Deeds ;  their  loss  is  attributable 
to  their  neglect  in  not  giving  notice  of  the  Assignment 
to  them. 


(c)  4  Ves.  389. 
(£f)Ibid. 

Vo  L.  V. 


(e)  9  Ves.  264.       o 
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For  the  Defendants. 
This  is  a  case  of  novelty ;  it  is  certainly  too  late  to 
contend  that  an  Assignee  of  a  Mortgagee,  without 
notice  to  the  Mortgagor,  does  not  take  subject  to  the 
equities  between  the  Mortgagor  and  original  Mortgagee^ 
but  this  case  is  peculiarly  circumstanced.     Collins  was 
the  Attorney  of  the  Plaintiff  before,  at,  and  after,  the 
period,  when  the  Defendant's  Mortgage  was  made.   A 
dealing  with  Collins  therefore  must  be  considered  as  t 
dealing  with  the  Plaintiff,  whose  Attorney  he  was,  and 
the  Plaintiff  must  be  taken  to  have  had  notice  of  the 
Defendant's   deed.     It  is  not  pretended  that  any  ac- 
count was   settled   between  the  Plaintiff  and    CoUim, 
previous  to  the  Defendant's  Mortgage.     If  the  Plaintiff 
had  in  any  way  reduced  the  amount  of  the  Mortgage 
money  due  to  Collins,  there  was  no  indorsement  to  that 
effect  on  the  Mortgage-deed.    In  1812,  when  Marsha/fs 
Mortgage  was  executed,  there  was  not  more  than  260/. 
due  from  Collins  in  respect  of  wines  sold  to  him.     No 
case,  no  principle,  establishes  that,  if  a  Mortgage  be  made 
of  real  Estate,  and  the  Mortgage  is  assigned,  though 
without  notice  to  the  Mortgagor,  that  the  Mortgagee  can, 
as  against  the  Assignee  of  the  Mortgage,  say,  "  by  col- 
lateral dealings,  I  have  discharged  my  Mortgage  debt." 
1{  Collins  had  filed  a  Bill  to  foreclose,  the  Plaintiff  might 
have  said,  "  your  Mortgage  is  discharged  by  the  goods 
I  have  sold  you ; "  but  he  Cannot  say  so  to  an  Assignee 
of  the  Mortgage.     Is  any  possible  claim  a  Mortgagor 
may  have  against  a  Mortgagee  to  be  set  off  against  an 
Assignee  of  the  Mortgage?    Suppose  an   action  for 
damages,  and  a  verdict.     Is  that  to  be  set  off  against 
an  Assignee  of  the  Mortgage  ?  An  advance  of  money 
might  be  set  off,  but  a  sale  of  goods,  it  is  apprehended, 
cannot  be  set  off  as  against  an  Assignee  c^  the  Mort- 
gage.   Is  the  Assignee  of  a  Mortgage  not  merely  to 
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ask  the  Mortgagor  whether  the  Mortgage  is  paid  off, 
but  whether  there  are  any  outstanding  accounts  and 
dealings  between  them?  The  account  referred  to  by 
Collins  in  his  deposition  is  not  satisfactory.  If  the 
Court  should  think  that  goods  delivered  to  Collim 
operates  as  against  the  Assignee  of  the  Mortgage  in 
reduction  of  the  Mortgage-debt,  an  account  should  be 
taken  of  the  goods  delivered,  and  it  should  be  as- 
certained whether  the  Mortgage  was  really  discharged 
in  that  manner. 
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The  Vice-Chancellor  : — 
This  case  is  singular  in  its  circumstances ;  the  gene- 
ral principle,  that  an  Assignee  of  a  Mortgage,  without 
notice  to  the  Mortgagor,  is  bound  by  the  equities 
between  the  Mortgagor  and  the  original  Mortgagee,  is 
not  disputed.  It  is  argued,  that  Collins  being  the 
Attorney  of  the  Plaintiff,  it  is  to  be  considered  that  the 
Plaintiff  had  constructive  notice  of  the  assignment  of 
the  Mortgage  to  Marshall,  but  in  the  assignment  of 
the  Mortgage,  Collins  acted,  not  as  the  Attorney  or 
Agent  of  the  Plaintiff,  but  in  his  own  individual  cha- 
racter of  Mortgagee.  It  is  next  said,  that  the  Mortgage 
is  taken  to  have  been  satisfied,  not  by  direct  payment 
made  in  that  respect,  but  by  the  balance  of  a  general 
account,  partly  composed  by  the  supply  of  goods,  and, 
that  though  the  Assignee  of  a  Mortgage  may  be  af- 
fected by  direct  payments  made  to  the  Assignee  on 
account  of  the  Mortgage,  he  is  not  to  be  affected  by 
the  balance  of  a  general  account  so  composed.  The 
principle  is,  that  as  against  an  Assignee  without  notice, 
the  Mortgagor  has  the  same  rights  as  he  has  against 
the  Mortgagee,  and  whatever  he  can  claim  in  the  way 
of  set-off,  or  mutual  credit,  as  against  the  Mortgagee,  he 
can  claim  equally  against  the,  Assignee.   The  remaining 
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question  is^  whether  I  am  to  conclude  the  Defendant, 
by  the  evidence  of  Collins,  as  to  the  fact  that  the  Plain- 
tiff has  fully  satisfied  the  original  Mortgage-debt,  and 
under  the  circumstances  of  this  case  I  think  I  ought 
not  so  to  conclude  him.  Let  it  be  referred  to  the 
Master  to  inquire  whether  Collim  had  fully  paid  or 
satisfied  the  Mortgage  debt  when  the  Plaintiff  had  first 
notice  of  the  Assignment  made  by  Collins  to  the  De- 
fi^dant,  and  let  the  Master  be  at  liberty  to  state  any 
circumstances  specially,  at  the  request  of  either  party; 
and  reserve  the  consideration  of  further  directions  and 
Costs  until  after  the  Master  shall  have  made  bis  report. 


1821. 
23d  Feb. 


RICHARD  COOPER Plaintiff; 

and 
CHARLES  WYATT  and  others      -       Defendants. 

Bequest  to  Trus-   ChRISTOPHER  HERBERT,  by  his  Will,  amongst 
tees  in  trust  to      Other  Bequests,  gave  and  devised  all  and  singular  his 

Messuages,  Cottages,  Closes,  Lands,  Tenements,  Here- 
ditaments and  real  Estate  whatsoever,  situate,  &c.  unto 
Richard  Bignell  and  Charles  Wyatt,  their  Heirs  and  As- 
signs, upon  the  Trusts  in  and  by  said  Will  expressed  in 
favour  of  Testator's  Nephew,  Richard,  and  his  Child- 
ren, as  to  one  undivided  Moiety  of  the  said  Estates; 
rfts/xwtf  q/;  ortn-  and  as  for,  to,  and  concerning  the  other  undivided  Moiety 
cumber  the  nght,  ^f  all  his  said  Estates,  upon  Trust  that  the  said  Richard 
^c.   c  mig  Bignell  and  Charles  Wyatt,  and  the  Survivor  of  them, 

then  his  Interest  ^^^  ^^^^  ^^^  Assigns,  should,  and  did,  for  and  during 
to  ceascy  and  the 

Trustees  to  apply  the  same  for  the  benefit  of  his  Children.     Held,  that  on  tk 
Bankruptcy  ofC.  H.  his  Interest  ceased y  and  his  Children  became  entitled. 


pay  C.  H.  an  An 
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^if^9  provided 
that  if  C.  H. 
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the  term  of  the  natural  Life  of  his  said  Testator's  Ne-  18.21. 

phew,  said  Samuel  Herbert,  receive  and  take  the  Rents,     '         "       ^ 
Issues  and  Profits  of  said  last-mentioned  Moiety,  and        Cooper 
from  time  to  time  pay,  apply  and  dispose  of  the  same, 
or  such  part  or  parts  thereof  as  they  in  their  discretion  i^  ^jj^^g, 

should  think  proper,  for  and  towards  the  maintenance, 
education  and  bringing  up  of  all  and  every,  or  such  one 
or  more  of  the  Child  or  Children  of  his  said  Testator's 
Nephew,  said  Samuel,  in  such  parts  and  proportions, 
manner  and  form  as  they  in  their  discretion  should  think 
proper;  and  in  case  there  should  be  any  overplus  of  the 
said  Rents,  Issues  and  Profits  from  and  after  such  ap- 
plication as  aforesaid,  then  upon  trust  from  time  to  time 
to  pay  and  deliver  such  overplus  into  the  hands  of  the 
said  Testator's  said  Nephew,  said  Samuel,  but  not  to  his 
Assigns,  for  and  during  the  term  of  his  natural  Life,  to 
and  for  his  own  sole  use  and  benefit,  and  from  and  im- 
mediately after  the  decease  of  the  said  Testator's  Ne- 
phew, Samuel,  then  upon  this  further  trust  and  con- 
fidence that  they,  said  Richard  Bignell  and  Defendant 
Charles  Wyatt,  and  their  Heirs,  did  and  should  stand 
seised  of  the  said  last-mentioned  Moiety  of  all  his 
Estates,  in  trust  for  all  and  every  the  Child  and  Chil- 
dren of  his  the  said  Testator's  said  Nephew,  Samuel, 
which  should  be  living  at  the  time  of  his  the  said 
SamueFa  decease,  his  her  and  their  Heirs,  if  more  llian 
one,  share  and  share  alike  as  Tenants  in  Common,  and 
not  as  joint  Tenants ;  and  in  case  any  of  his  Lands  in 
Chacombe  aforesaid,  should  appear  to  be  Leasehold,  he, 
said  Testator,  gave  and  bequeathed  the  same  to  said 
Richard  Bignell  and  Defendant  Charles  Wyatt,  their  Exe- 
cutors and  Administrators,  upon  trust,  that  they  should 
stand  possessed  of  the  same  in  two  equal  Moieties, 
to  for  and  upon  such  trusts  as  he  the  said  Testator  had 
before  declared,  concerning  the  Moieties  of  real  Estate 
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respectively,  or  as  near  thereto  as  the  law  of  this  realm 
would  permit,  provided,  and  his  Will  was,  that  if  his 
said  Nephews,  or  either  of  them,  should  by  any  ways 
or  means  whatsoever,  sell,  dispose  of,  or  encumber  the 
right,  benefit  or  advantage  he  might  have  for  Life  by 
the  now  stating  Will,  or  any  part  thereof;  then  the 
said  Testator's  Will  was,  that  the  right,  benefit  and  ad- 
vantage of  his  said  Nephew  for  Life,  or  such  one  of 
them  as  should  so  act,  should  cease  and  determine  as  to 
him  or  them,  and  be  appUed  for  the  benefit  of  his  or 
their  Child  and  Children  respectively,  in  such  manner  as 
his  said  Trustees  should  think  proper;  and  the  said 
Testator's  Will  was,  and  he  did  direct  the  said  Richard 
Bignell  and  Defendant  Charles  Wyatt,  and  their  Heirs, 
to  pay,  apply  and  dispose  of  the  Rents  of  his  said  real 
Estates,  in  such  manner  as  they  should  think  proper,  in 
the  minority  of  any  Person  or  Persons  who  by  his  Will 
should  be  entitled  to  the  same,  to  and  for  the  benefit  of 
such  Person  or  Persons  respectively;  and  after  divers 
personal  Legacies  to  the  respective  Persons  in  said  Will 
named,  it  was  further  thereby  provided,  that  in  case 
both  or  either  of  his  said  Nephews  should  depart  this 
life,  leaving  no  Issue  living  at  the  time  of  his  or  their 
death,  th^n  the  Moieties  or  Moiety  devised  for  the  be- 
nefit of  him  or  them  so  dying,  or  his  or  their  Children, 
should  descend  to  his  (the  Testator's)  own  right  Heirs. 
The  Testator  appointed  Richard  Bignell  and  the  Defen- 
dant Charles  Wyatt^  joint  Executors  of  his  Will. 


The  Testator  died  in  1789.  On  the  10th  November 
1 814,  a  Commission  of  Bankruptcy  issued  against  Samuel 
Herbert,  the  Nephew  of  the  Testator,  under  which  he 
was  declared  a  Bankrupt;  and  one  Richard  Herbert 
since  deceased,  and  the  Plaintiff,  were  chosen  Assignees, 
and  the  usual  Assignment  was  made  to  them.     On  the. 


CASES    IN    CHANCEKY: 

4th  August   1818,  the  Bankrupt's  Certificate  was  al- 
lowed. 

At  the  time  of  the  Bankruptcy  of  Samuel  Herbett 
there  were,  and  still  are,  seven  Children  living,  who  have 
attained  twenty-one  years. 

The  Bill  prayed  on  behalf  of  the  Plaintiff,  the  Assig- 
nee of  Samuel  Herbert,  that  the  Trusts  of  the  Will  might 
be  performed,  and  the  rights  of  the  Plaintiff  as  such 
Assignee  declared,  and  that  Wyatt  might  be  declared 
a  Trustee  for  the  PlaintiflF,  as  such  Assignee,  and  for  the 
usual  accounts. 

The  question  was,  whether,  on  the  Bankruptcy  of  the 
Testator's  Nephew,  Samuel  Herbert,  the  Rents  of  a 
Moiety  of  the  Testator's  Estate  passed  to  Herbert's 
Children,  under  the  Clause  in  the  Will  providing  that  he 
should  not  sell,  encumber  or  dispose  of  his  Estate  for 
Life,  or  whether  his  Assignee  under  the  Commission 
was  entitled  to  the  same  ? 

Mr.  Bell,  and  Mr.  Twiss,  in  support  of  the  Bill : — 
The  proviso  in  the  Will,  that  he  shall  not  sell,  encumber 
or  dispose  of  his  Interest,  does  not  extend  to  an  Assign- 
ment under  a  Commission  of  Bankruptcy,  it  not  being 
expressly  mentioned,  nor  any  gift  over  in  that  event. 
Lord  Kenyan  held  in  Doe  on  dem.  Mitchenson  v.  Carter  (a), 
that  a  Lease  taken  in  Execution  was  not  to  be  consi- 
dered as  an  alienation  of  the  Party  against  whom  the  Ex- 
ecution issued ;  and  in  the  King  v.  Robinson  (6),  where 
very  large  words  were  used  to  prevent  an  alienation  in  any 
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manner,  it  was  held  that  the  Outlawry'of  the  Annuitant 
did  not  determine  the  Annuity.  At  law^  it  has  been  fre- 
quently held  as  between  Lessor  and  Lessee^  that  a  pro- 
Tision  against  an  Assignment  without  leave,  is  not 
infringed  by  the  Assignment  in  Bankruptcy  (c).  To  pre- 
vent an  Estate  passing  in  the  event  of  Bankruptcy  there 
must  be  express  words  for  that  purpose,  the  Court  being 
always  anxious  to  protect  the  claim  of  Creditors.  The 
Assignment  meant  by  the  Testator  was  a  voluntary  act 
of  Herbert,  an  Assignment  by  himself,  not  an  Assign- 
ment by  operation  of  law,  as  in  the  case  of  Bankruptcy. 
In  Dommett  v.  Bedford  {d),  the  decision  went  fiurther 
than  any  of  the  preceding  Cases;  the  words,  however, 
in  that  Case,  were  different  from  this,  and  more  compre- 
hensive. The  words  there  were,  "  as  to  the  Annuity 
given  to  Bedford  Woodham,  that  the  same  should  be 
paid  to  him  only,  and  that  a  Receipt  under  his  own 
hand  and  no  other  should  be  a  sufficient  discharge  for 
the  payment  thereof;  his  intent  being  that  thie  said  An- 
nuity, or  any  part  thereof,  shall  not  on  any  account  be 
alienated  for  the  whole  term  of  his  Life,  or  for  any  part 
of  the  said  Term ;  and  if  the  same  shall  be  so  alienated, 
the  said  Annuity  shall  thereupon  cease  and  determine.* 
The  words  "  shall  not  on  any  account  be  alienated,**  were 
very  comprehensive,  and  may  be  supposed  to  have  been 
used  in  contemplation  of  possible  Bankruptcy ;  no  such 
words  are  used  in  this  Case.  When  the  Case  came 
back  upon  the  Certificate  of  the  Judges,  the  Master  of 
the  Rolls  said,  "  it  was  a  very  doubtful  pointy  ^  and 
dismissed  the  Bill  without  Costs.     In  Shee  v.  Hale  (e)> 


(c)  Goring  v.  Warner, 
3  Eq.  Abr.  soo;  Doe  on  dem. 
Stanhops  v.  Skeggs,  cited  2d 
Term  Rep.  134.  and  138. 


(d)  3  Ves.  149;  S.  C.  OQ 
an  Issue,  6  Term  Rep.  684* 
(f)i3  Ves.404. 
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Itn  Annuity  was  given  to  John  Mootham  during  his  life, 
with  a  restriction  as  to  parting  with  the  same^  in  very 
comprehensive  words,  and  in  that  event  giving  it  over; 
and  it  was  held  to  cease  by  his  taking  the  benefit  of  the 
Insolvent  Debtor^s  Act ;  the  taking  the  benefit  of  the 
Act  being  a  voluntary  act  of  his  own.  The  Master  of  the 
Rolls  says,  in  that  case^  ''  it  appears  to  me  the  Son  has 
done  an  act  within  this  Will  to  authorize  or  empower 
others  to  receive  his  Annuity.  This  differs  from  the 
case  of  the  Bankrupt.  The  Bankrupt  had  not  done  any 
thing.  The  Insolvent  Debtor  was  not  in  a  situation  to 
be  compelled  to  part  with  his  Annuity,  he  might  have 
enjoyed  it  for  his  life.  The  signing  the  Petition 
and  Schedule  appear  to  me  to  be  clear  acts.'^  The 
Master  of  the  Rolls  appears  to  have  thought  that  Bank- 
ruptcy, even  under  the  very  large  words  in  that  case, 
would  not  have  been  an  alienation  under  the  restric- 
tive Clause.  Can  it  be  said  that  a  mere  act  of  Bank- 
ruptcy, though  not  followed  by  a  Commission,  would 
have  been  an  alienation?  In  Wilkinson  v.  Wilkinson  (f), 
there  was  a  Proviso  against  alienation,  and  on  the  hear- 
ing of  the  Cause,  the  Master  was  directed  to  inquire 
whether  the  Defendant,  Wilkinson,  had  charged  or  en- 
cumbered the  Life  Estate  and  Provision  made  for  him 
by  the  Will,  so  as  not  to  be  entitled  to  the  personal  re- 
ceipt and  enjoyment  thereof,  using  the  restrictive  words 
in  the  Will.  The  Master  reported,  that  he  had  done  so 
by  becoming  Bankrupt.  An  exception  was  taken  to  his 
Report,  and  it  was  referred  back  to  the  Master  to  review 
his  Report,  and  to  receive  further  evidence.  The  Mas^ 
ter  of  the  Rolls,  therefore,  was  of  the  same  opinion  in 
that  case,  as  he  had  expressed  in  Shee  v.  Hale.  When 
the  Case  came  on  again  before  the  present  Master  of  the 
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RoUs  (g),  for  further  directions  upon  the  Master*%  ret 
yiewed  Report,  which  stated,  that  by  the  various  acts 
specified  in  the  Report,  (the  execution  of  a  Deed 
of-  Trust,  a  Power  of  Attorney,  and  a  Mortgage  or 
Agreement  by  Wilkinson),  that  Wilkinson  had  assigned 
and  disposed  of,  and  otherwise  charged  his  real  Estate, 
so  as  not  to  be  entitled  to  the  personal  receipt,  use  and 
enjoyment  thereof;  but  the  Bankruptcy  was  not  men- 
tioned in  such  reviewed  Report,  and  the  Masta'  of  the 
Rolls  held  that  Wilkinson*s  acts  were  such,  that  all  his 
interest  had  ceased.  In  the  argument,  the  Bankruptcy 
of  Wilkinson  was  adverted  to,  but  the  Master  of  the 
Rolls  said,  "  I  am  surprised  that  the  subject  of  the 
Bankruptcy  should  have  been  alluded  to  in  this  argu- 
ment; it  is  not  mentioned  in  the  second  Report,  and 
the  point  respecting  it  was  decided  by  the  late  Master 
of  the  Rolls"  Here  therefore  is  an  express  decision  by 
the  late  Master  of  the  Rolls,  that  Bankruptcy  is  not  an 
alienation  within  words  in  a  Will  against  alienation  in 
the  most  comprehensive  terms  short  of  the  mention  of 
Bankruptcy.  Nothing  but  an  express  mention  of  Banker 
ruptcy>  as  an  event  in  which  the  Property  is  to  go  over, 
will  have  that  effect,  and  disappoint  the  claims  of  Cre^ 
ditors. 


Mr.  Home,  and  Mr.  Tinney,  contra : — 
We  say  there  has  been  an  alienation  within  the  mean- 
ing of  the  proviso  in  this  Will.  The  intent  of  the  Testa- 
tor is  clear.  He  clearly  meant  that  the  Children  of  his 
Nephew  should  take,  whether  the  alienation  of  the  Fa- 
ther were  voluntary  or  involuntary.  He  meant,  that  so 
long  as  he  could  receive  the  Annuity  he  should  have  it; 
but  when  that  could  not  be,  that  his  Children  should 


(g)  2  Wils.  C.  C.  47. 
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have  it.  Dommett  v.  Bedford  is  in  point.  In  the  argu- 
ment of  that  Case  on  the  issue  sent  to  the  Court  of 
King's  Bench  all  the  Cases  were  considered,  and  the 
Court  held  that  the  Annuity  ceased  in  consequence  of 
the  Bankruptcy ;  in  effect  determining  that  Bankruptcy 
was  an  aUenation. 


4S9 


i8ai. 
Cooper 

V. 

Wyatt 

and  others* 


In  Brandon  v.  Robinson  (A),  a  Trust  by  Will  was 
created  to  pay  certain  Dividends  from  time  to  time 
into  the  hands  of  T.  G.,  or  on  his  proper  order  and 
receipt,  subscribed  with  his  own  hand,  to  the  intent 
that  the  same  should  not  be  grantable,  transferable, 
or  otherwise  assignable  by  way  of  anticipation  of  any 
unreceived  payment  or  any  part  thereof;  and  on  his 
decease,  the  Principal,  together  with  the  Dividends, 
Interest  and  Produce  thereof,  were  directed  to  be  ap- 
plied by  his  Trustees  unto  and  amongst  such  Person 
or  Persons,  as  in  a  course  of  administration  would 
become  entitled  to  any  personal  Estate  of  T.  G.,  and 
as  if  the  same  had  been  personal  Estate  belonging  to 
him,  and  he  had  died  intestate.  It  was  held  that  T.  G« 
took  a  Life  Interest  in  the  Dividends  assignable  undec 
a  Commission  of  Bankruptcy  against  him,  with  a 
limitation  over  of  the  Principal  to  those  who  would 
have  been  entitled  under  the  Statute  of  Distributions. 

The  Vice-Chancellor  : — 
The  true  inquiry  in  this  Case  is,  whether  by  the  ex-  a^d  Feb  i8ai. 
pressions  used  in  this  Will  it  can  be  collected  to  have 
been  the   intention   of   this  Testator  that  the  Estate 
should  determine  as  to  the  Nephew  in  the  event  of  his* 
Bankruptcy.     Here  is  no  gift  to  the  Nephew  other  than 
a  direction  that  the  payment  shall  be  made  into  his* 


(h)  18  Vcs.  429 ;  1  Rose,  197. 
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proper  hands^  but  not  to  his  Assigns^  and  for  his  own  use 
and  benefit ;  which  expressions  naturally  import  an  in* 
tention  of  personal  enjoyment  by  the  Nephew,  and  the 
exclusion  of  all  who  attempt  to  claim  through  him,  and 
in  this  sense  the  words  **  his  Assigns"  will  as  well  com- 
prehend the  Assignees  by  operation  of  law  as  the  Assig- 
nees by  his  own  act. 


The  words  of  the  Proviso,  if  considered  alone,  are 
very  large,  "  If  by  any  ways  or  means  whatsoever  he 
shall  sell,  dispose  of,  or  encumber  the  right,  benefit  or 
advantage  he  may  have  for  life,  or  any  part  thereof." 
It  is  no  strain  to  consider  his  Bankruptcy  as  a  way  or 
mean  by  which  his  interest  in  this  property  is  disposed 
of;  but  this  Proviso  is  best  construed  by  reference  to 
the  previous  direction  of  payment,  because  the  purpose 
of  this  Proviso  is  merely  to  direct  the  application  of  the 
Rents  and  Profits  when  they  can  no  longer  be  paid  into 
the  proper  hands  of  the  Nephew,  and  for  his  own  use 
and  benefit.  We  may,  therefore,  read  the  Proviso  thus — 
when  my  said  Nephew  shall  by  any  ways  or  means  sell, 
dispose  of,  or  encumber  the  right,  benefit  or  advantage 
given  to  him  by  this  Will,  by  which  I  mean,  when  the 
Rents  and  Profits  can  no  longer  be  paid  into  the  proper 
hands  of  my  said  Nephew  for  his  own  use  and  benefit, 
according  to  my  previous  direction,  then  such  right, 
benefit  or  advantage  shall  cease  and  determine  as  to 
him,  and  be  applied  for  the  benefit  of  his  Children. — 
Upon  the  whole,  therefore,  I  think  that  the  true  con- 
struction of  this  WiU  is,  that  the  Testator  did  intend 
that  the  interest-  of  the  Nephew  should  cease  whenever 
it  could  no  longer  be  the  subject  of  his  inmiediate  per- 
sonal enjoyment,  and  that  it  did  not  vest  in  the  Assig- 
nees under  his  Bankruptcy. 
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ROBERTS  V.  SPICER  and  others.  ^^ai. 

2d  March. 

The  Will  of  Thomas  Marvin  was  thus :  — "  I  give  and  Legacy  to  a 
bequeath  unto  my  Daughter  Charlotte,  Wife  of  James  Married  Wo- 
Abbott,  of,  8cc.  the  sum  of  200  /,  to  and  for  her  own  use  *»««»  *'to  and 

and  benefit r  and   the  Testator  gave  a  further  sum  of/^'' ^^'''^„T. 
\    ,  ^      »T  m      .  J  J-    and  benefit,  does 

Money,  and  the  rent  of  a  House  to  Trustees,  and  di-  ^^n^j^aseiM* 

rected  them  to  stand  possessed  thereof  for  the  benefit  ^^^  Estute. 
of  the  said  Charlotte  Abbott  2iVi<di  her  Children ;  and  that 
the  same  should  not  be  subject  to  the  debts,  engage- 
ments, or  in  any  manner  under  the  control  of  her  Hus- 
band. 

« 

In  August  1818,  a  Commission  of  Bankruptcy  issued 
against  James  Abbott,  and  his  Assignees  claimed  by  the 
present  Bill  the  200/.  Legacy. 

Mr.  Belly  for  the  PlaintiflFs,  contended  this  was  not  a 
separate  Estate,  and  cited  as  in  point  Wills  v.  Sayers  (a). 

Mr.  Shadwell  for  the  Defendants,  the  Wife  and  Chil- 
dren, cited  a  case  in  7  Vin,  95,  which  is  there  stated 
thus,  "J.  S.  by  Will  gives  to  his  Daughter  A.  then 
Wife  of  one  Beavis,  his  Gold  Watch,  Jewels,  China 
and  Household  Goods,  to  be  at  her  disposal,  and  to  do 
therewith  as  she  shall  think  fit.    The  Testator  died. 
Beavis  became  a  Bankrupt,  and  it  was  contended  this 
was  a.  Devise  to  the  separate  use  of  the  Wife,  and  not 
assignable  by  the  Commissioners  of  the  Bankrupt.    A 
Case  was  cited  as  before  Lord  Chancellor  Cowper,  viz. 
a  Devise  to  a  Feme  Covert  for  her  use  and  benefit,  and 
held,  that  because  it  was  not  for  her  separate  use,  but 

(a)  Ante,  4  vol.  409. 
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only  for  her  use  and  benefit,  it  was  the  Husband's ;  but 
the  Master  of  the  RoUs  said  he  was  very  much  dissa- 
tisfied with  that  determination,  and  here  the  intent 
appears  to  give  it  to  the  separate  use  of  the  Wife,  and 
a  married  woman  could  not  have,  &c.  to  her  own  dis- 
posal, if  in  the  power  of  her  Husband,  and  the  things 
were  proper  for  her  separate  use,  and  decreed  for  the 
Wife."  MS.  Rep.  1733,  at  the  Rolls,  Kirk  v.  Paulin. 

He  mentioned   also  Jones  v. noticed  in  Lumb 

V.  Milties  (6),  and  Johnes  v.  Lockart,  cited  in  ex  parte 
Ray(c). 

Mr.  Heald  and  Mr.  Combe,  for  the  Defendants,  the 
Trustees. 

The  Vice-Chancellor 
Held  clearly  that  this  could  not  be  considered  as  a 
gift  to  the  separate  use  of  the  Wife,  and  referred  to  the 
Case  of  Wills  v.  Sayers  (d),  as  being  in  point ;  and  di- 
rected a  reference  to  the  Master  to  consider  of  a  proper 
settlement  on  the  Wife  and  Children,  and  the  Costs 
to  be  paid  out  of  the  Testator's  Estate. 


{b)  5  Ves.  520. 
(c)  Ante,  1  vol.  206.  The 
mistake  in  the  statement  of 


that  Case  is  noticed,  ante, 
4  vol.  p.  410,  in  note  (c). 
(d)  Ante,  4  vol.  p.  409. 
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1821. 
BANKS  and  others  v.  SCOTT  and  others.  2d  March. 

W.  F.  Scott,  Lucas  Nicholson,  and  George  Smith,  (all      Scott,  Nichol- 
since  dead)  carried  on  business  as  Bankers  in  copart-  ^^^  ^  Smith 
nership.    W.  R  Scott  sharing  five  twelfths  of  the  profits  '^'^''''''^  ^  ^' 
and  losses,  L.  Nicholson  two  twelfths,    and  U.  .bmem  ^.^  partnershiv 
five  twelfths.     On  the  20th  January  1812,  a  Commis-  andwereinterest- 
sion   of  Bankrupt   issued   against  the    firm,   and   the  ed  in  the  profits 

Plaintiffs  were  chosen  Assignees.  and  losses  of 

such  banking    ' 

The  joint  Debts  being  greater  in  amount  than  the  concerns  respec 
joint  Effects,  the  Plaintiffs  sold  the  separate  Estates  ^^  c    fl'  r     r 
the  Bankrupts,  for  satisfaction  of  the  joint  Debts,  after  fyj^mi^g  Nichol- 
payment  thereout  of  the  separate  Debts  of  the  Bank-  son  for  two 
Tupts.     The  separate  real  Estate  of  W,  F.  Scott  pro-  twelfths,  and 
duced,  after  payment  of  his  separate  Debts,  the  sum  Smith /or  ^ve 
of   64,040/.    12  5.    id.    his    separate    personal    Estate  ^^^^M parts. 

3,«q8/.  105.  6d.  making  together  67,339/.  25.  7^.  which  „ 

^'  ^  »     f  /'oiJwf  /  nuaryi8i2,  a 

Plaintiffs  received  and  carried  over  to  the  account  of  the  Commission  of 
Bankrupts  joint  Estate.      The  separate  real  Estate  of  Bankrupt  was    ' 
L.  Nicholson  produced  the  sum  of  13,214/.   lis.  5d.  awarded  against 

his  separate  personal  Estate  13,701/.  18s.  3d.  making  them,  but  the fuU 

amount  of  the 
joint  and  sepa* 
rate  debts  of  said  Bankrupts  with  interest  was  paid.  To  complete  such  payment,  real 
Estates  of  great  value  belonging  to  the  Bankrupt  ^  Scott,  were  sold  by  the  Assignees^ 
and  on  the  whole,  the  said  Bankrupt  contributed  upwards  of  46,000/.  beyond  his 
proportionate  share  of  the  losses  of  the  Firm.     Part  of  said  Estates  were  sold 
during  the  life  of  the  Bankrupt,  Scott ;  part  were  contracted  to  be  sold,  but  not 
sold  at  the  time  of  his  deaths  and  the  remainder  were  sold  since  his  death,  and 
a  surplus  remained  in  the  hands  of  the  Assignees^     Held,  that  the  Heir  of  Scott, 
as  such,  had  no  claim  in  respect  ^f  the  Estates  of  the  Bankrupt,  Scott,  sold  in  his  lifc' 
time',  the  same  being  converted  out  and  out,  and  the  produce  must  be  taken  as  it  is 
found;  but  that  the  surplus  monies  in  the  hands  of  the  Fkdntiff,  td  the  amount  of  the 
produce  of  the  Estate  sold  afler  the  death  of  Scott,  the  Bankrupt,  belonged  to  the 
Heir  at  Law,  with  four  per  cent,  interest,  unless  Rents  and  Profits  were  claimed. 


Banks 

and  others 
o. 
Scott 
and  others. 
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together  26^916/.  qs.  Sd.  "which  was  received  by  the 
Plaintifi*^  and  thereout  they  first  paid  his  separate 
Debts,  proved  under  the  Commission  amounting  to 
14,361  /.  7  s.  ^d.  and  after  payment  thereof,  and  of  Inte- 
rest to  his  separate  Creditors,  and  a  balance  in  the  Bank 
ledger  of  2,509/..  is.  id.  the  surplus,  amounting  to 
9^521  /.  3$.  1  d.9  was  carried  over  to  the  account  of  the 
Bankrupt's  joint  Estate.  The  separate  real  Estate  of 
G.  Smiih  sold  for  2,596/.  7  5.  his  separate  personal  Estate 
for  139/.  125.  lod.  making  together  2,735/.  195.  iQd. 
which,  after  payment  of  his  separate  Debts,  proved  under 
the  Commission,  amounting  to  811/.  185.  gd.  left  a 
surplus  of  1,924/.  is.  id.  which  was  carried  to  the 
account  of  the  joint  Estates  of  the  Bankrupt. 


The  joint  and  separate  Creditors  were  paid  the  whole 
amount  of  their  respective  Debts,  and  by  virtue  of  an 
order  made  for  that  purpose  in  the  Bankruptcy,  on  the 
first  of  August  1818,  such  of  the  joint  and  separate 
Creditors,  whose  Debts  carried  interest,  were  paid  inte- 
rest on  such  Debts  from  the  date  of  the  Commission  to 
the  time  of  such  payments  of  intei*est  respectively,  and 
there  remained  a  balance  of  15,204/.  115.  id.  standing 
to  the  account  of  the  joint  Estate  of  the  Bankrupts, 
being  the  residue  of  the  monies  collected  by  the  Plain- 
tiffs, as  Assignees,  on  account  of  the  joint  Estates  of 
the  Bankrupts,  and  of  the  surplus  of  the  Monies  car- 
ried from  the  respective  separate  Estates  of  the  Bank- 
rupts to  the  joint  account  of  the  said  Bankrupts,  and 
which  had  arisen,  in  a  great  measure^  by  considerable 
sums  of  Money,  which,  since  the  death  of  W.  JP.  Scoit, 
had  been  received  by  the  Plaintiffs  in  respect  of  Debts 
owing  to  the  firm. 


Upon  the  accounts  as  they  stood  between  the  Part- 
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Hers,  the  amount  of  the  separate  Estate  of  William  F. 
Scott,  applied  in  discharge  of  the  joint  Debts,  amounted 
to  jofisol.  55.  4  J.;  the  separate  Estate  of  L.  Nichols 
son,  so  applied,  amounted  to  9,521  /.  35.  1  d.  and  the  se- 
parate Estate  of  G.  Smith,  so  applied,  was  1 1 ,303  Ljs.j  d. 
ISO  that  W.  F.  Scott  contributed  considerably  more  out 
of  his  separate  Estate  to  the  liquidation  of  the  joint 
Debts,  than  his  share  in  the  Partnership  called  upon 
him  to  contribute,  and  the  other  Partners  much  less. 
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W.  F.  Scott  died  on  the  27th  March  1813,  intestate, 
leaving  the  Defendant,  W.  L.  F.  Scott,  his  eldest  Son 
and  Heir  at  Law,  and  three  other  younger  Sons,  viz.  the 
Defendant  J^omas  Fenton  Scott,  and  Charles  J.  Scottt 
and  Henry  Scott,  and  also  a  Daughter  Ann  Thomas 
Fenton  Scott.  The  eldest  Son  took  out  Letters  of  Adf 
ministration. 

On  the  26th  November  1813,  G.  Smith  died  intestate^ 
and  the  Defendant  William  Smith  administered  to  his 
Effects. 

On  the  2gth  July  1819,  Lucas  Nicholson  died,  and 
the  Defendant  James  Nicholson  took  out  Letters  of 
Administration. 


Previous  to  the  death  of  William  F.  Scott,  only  part  of 
his  separate  real  Estate  was  sold,  and  the  Purchases 
completed  produced  20,000  L  Another  part  was  agreed 
to  be  sold  to  the  amount  of  38,000/.  and  Deposits  were 
made  by  the  Purchasers  in  Ae  life-time  of  W.  F.  Scott, 
but  the  Conveyances  were  not  completed,  and  the  re- 
mainder of  the  Purchase  Money  paid,  until  after  his 
death ;  and  at  his  death,  the  remainder  of  his  separate 
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real  Estate  remained  unsold^  and  after  the  Plaintifiii 
contracted  to  sell  the  same  for  9,645/.  which  Contiacts 
were  afterwards  completed^  and  the  Money  leceired  by 
the  Plaintiffs. 

All  the  real  Estate  of  George  Smiih  was  sold  by  the 
Plaintiffs^  and  the  Purchase-moHey  received  in  his  life- 
time by  the  Plaintiffs ;  and  aU  the  real  Estate  of  X.  NtcM- 
san  was  sold,  and  the  PurchaseHaM)ney  paid  in  his  life- 
time^ except  a  small  part  which  was  sold  after  his  death, 
the  Purchase-money  for  which  remained  unpaid. 

All  the  Estates  of  the  several  Partners^  so  sold,  were 
sold  prior  to  the  final  Dividend. 

The  pray^  of  the  Bill  was,  that  the  Rights  and  In- 
terests of  the  several  Defendants  to  and  in  the  Surplus 
remaining  in  the  hands  of  the  Plaintiffs,  and  any  further 
Monies  to  be  collected  by,  or  yet  to  come  to  the  hands 
of,  the  Plaintiffs  as  Assignees,  might  be  declared  by  the 
Court. 


The  Defendant  W.  F.  Scott,  by  his  Answer  insisted, 
that  as  the  Heir  at  Law  and  personal  Representative  of 
W,  F.  Scott,  he  was  entitled  to  the  whole  Balance  or 
Surplus  as  against  the  said  James  Nicholson  and  William 
Smith,  the  Heirs  at  Law  and  personal  Representatives  of 
Lucas  Nicholson  and  George  Smith ;  and  he  and  Thomas 
JP.  Scott  for  that  purpose  insisted,  that  the  excess  which 
the  said  William  F,  Scott  contributed,  as  mentioned  in 
the  Bill,  out  of  his  separate  Property  to  the  Uquidation 
of  the  joint  Debts,  beyond  his  due  proportion  of  five 
twelfth  parts  or  shares,  ought  to  be  repaid  to  the  Estate  of 
William  F.  Scott,  out  of  the  Monies  so  remaining  in  the 
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hands  of  the  Plaintiff  as  Assignees;  and  any  further  1B21. 
Monies  which  might  be  paid,  or  be  coming  to  the  joint  *  - 
Estate  of  the  Bankrupts,  that  is  to  say,  the  Estate  of  Bavks 
the  said  W.  F.  Scott,  ought  first  to  receive  out  of  such  ^  otnew 
Monies  such  a  sum  of  Money  as  should  appear  to  be  soott 
the  excess  of  his  contributions  beyond  what  the  said  ^^  othen. 
W.  F.  Scott  ought  to  have  contributed  with  reference 
to  the  actual  contribution  of  the  said  Lucas  Nicholson ; 
and  if  after  such  payment  to  the  Estate  of  William  F. 
Scott  there  should  remain  a  Surplus,  then  the  Estate  of 
the  said  William  JP.  Scott  and  the  said  Lucas  Nicholson 
respectively,  ought  to  receive  out  of  such  Surplus  such 
sums  of  Money  respectively,  as  should  appear  to  be  the 
excesses  of  their  contributions  respectively,  beyond 
what  the  said  W.  F.  Scott  and  Luc4is  Nicholson  respec- 
tively ought  to  have  contributed  with  reference  to  the 
actual  contribution  of  the  said  George  Smith ;  and  if 
after  such  payments  to  the  Estates  of  the  said  W.  F* 
Scott  and  the  said  Lucas  Nicholson  respectively,  there 
should  remain  a  Surplus,  that  in  such  case  the  Estate 
of  the  said  W.  F.  Scott,  and  the  Estate  of  the  said 
Lucas  Nicholson,  and  the  Estate  of  the  said  George 
Smith  respectively,  would  be  entitled  to  the  same  in  the 
proportions  aforesaid ;  that  is  to  say,  five  twelfths,  two 
twelfths,  and  five  twelfths  respectively.  The  Defendant, 
and  the  said  ITiomas  Fenton  Scott,  further  insisted,  that 
upon  a  calculation  made  on  the  principle  before  stated, 
the  Estate  of  the  said  fF.  F.  Scott  would  be  found  to  be 
entitled  to  receive,  in  the  first  place,  out  of  such  Monies, 
the  sum  of  46,847  /.  71.  Sd.  The  Defendant  further  sub- 
mitted, that  as  the  Heir  at  Law  of  the  Testator  William 

ft 

JP.  Scott,  he  was  entitled  to  claim,  as  against  the  said 
T.  JP.  Scott,  the  whole  of  the  said  sum  of  46,847  /.  7  5.  8  J. ' 
or  so  much  thereof  as  the  Surplus  in  the  hands  of  the 
Plaintiffs,  and  any  further  Monies  to  be  collected  or 
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CASES   IN  CHANCERY. 

received  by  them  as  Assignees,  might  be  sufficient  to 
answer,  and  all  further  Monies  which,  on  the  principle 
before  stated,  might  be  found  coming  to  the  Estate  of 
the  Intestate  Yf.  F.  Scott.    The  Defendant  then  stated 
his  belief,  that  if  the  Plaintiffs  had  waited  to  collect  the 
outstanding  joint  Property  of  the  Bankrupts,  it  would 
have  been  unnecessary  to  sell  the  whole  of  the  separate 
real  Estate  of  the  said  William  F.  Scott  for  payment  of 
his  separate  Debts,  or  the  joint  Debts  of  the  Bankrupts; 
and  that  the  Plaintiffs  might  with  such  joint  Property 
alone,  when  collected,  or  with  the  same  and  the  separate 
personal  Estates  of  the  said  Bankrupts,  and  so  much  of 
their  real  Estates  as  it  Was  necessary  to  sell,  have  paid 
the  whole  of  the   said  joint  Debts  and  the   Interest 
thereon ;  and  that  in  such  case,  so  much  of  the  real  Estate 
of  the  said  IV.  F.  Scott,  as  was  not  sold,  ^uld  have  re- 
mained vested  in  the  Plaintiffs  as  Assignees,  in  Trust 
for  the  Defendant,  as  the  Heir  at  Law  of  the  said  Ifil" 
liafn  F.  Scott.     He  further  submitted,  that  the  Monies 
now  remaining  in  the  hands  of  the  Plaintiff  ought  to  be 
considered  as  the  produce  of  the  real  Estates  of  fVil- 
Ham  F.  Scott,  \ihich  in  that  case  would  not  havebet:n 
sold ;  and  that  any  further  monies  which  should  come 
to  the  hands  of  the  Plaintiffs  as  Assignees,  on  account 
pf  the  joint  Estate  of  the  Bankrupts,  ought  also  to  be 
<;onsidert  d  in  the  same  point  of  view  as  real  Estate ;  and 
that  the  Defendant,  as  the  Heir  at  Law  of  the  said 
fV.  F.  Scott,  is  accordingly  now  entitled  to  be  in  the 
same  situation,  with  respect  to  the  Monies  so  remaining 
in  the  hands  of  the  Plaintiffs  as  Assignees,  or  to  come 
.to  their  hands,  as  he  would  have  been  in  with  .respect  to 
the  said  separate  real  Estate  of  the  said  William  F.  Scott, 
if  only  so  much  thereof  had  been  sold  as  was  necessary 
ultimately  to  pay  the  said  joint  Debts  and  Interest 
thereon,  and  is  accordingly  now  entitled  to  receive  from 
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the  Plaintiffs,  in  the  first  place,  the  said  Balance  now  re- 
maining in  their  hands,  and  any  further  Monies  which 
may  yet  come  to  their  hands,  on  account  of  the  joint 
Estate  of  the  said  Bankrupts,  not  exceeding  the  said 
sum  of  46,847/.  *js,  Sd,  which  will,  upon  the  calcula- 
tion before  mentioned,  be  found  to  be  the  Sum  which, 
as  between  the  Estate  of  the  said  W.  F,  Scott,  and  of 
the  said  Lucas  Nicholson  and  George  Smith,  the  Estate 
of  the  said  W,  F,  Scott  ought  to  receive  in  the  first 
place  out  of  the  Monies  so  remaining  in,  or  yet  to  come 
in,  the  hands  of  the  Plaintiffs  as  Assignees. 
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Mr.  Hart,  for  the  Plaintiffs,  stated,  that  as  Assignees 
they  were  desirous  of  distributing  the  Property  as  the 
Court  should  direct ;  and  the  point  to  be  argued  was  be- 
tween the  Heir  at  Law,  and  the  personal  Representa- 
tives of  W.  F.  Scott. 


Mr.  Bell,  and  Mr.  Rose,  for  the  Heir  at  law.  The 
Case  is  new.  Bromley  v.  Goodere  (a)  decides,  that  if  the 
real  Estate  had  not  been  actually  sold,  Mr.  Scott's  Heir 
would  have  been  entitled  to  it,  and  as  it  has  turned 
out  that  the  real  Estate  sold  since  Scott's  death,  need 
not  have  been  sold  if  the  other  Effects  had  been  got  in, 
his  Heir  at  Law  is  entitled  to  be  reimbursed  the  produce 
of  these  Estates  sold  since  Mr.  Scotfs  death.  In  Brom^ 
ley  V.  Goodere  the  decree  was,  that  if  necessary  a  suf- 
ficient part  of  the  real  Estate  should  be  sold  to  pay  the 
Interest;  and  the  surplus  of  the  Money  arising  from 
such  Sale,  if  any,  to  be  paid  to  the  Heir.  The  same 
rule  must  prevail  though  the  Estate  has  been  s(dd. 
With  respect  to  the  Estates  sold  in  the  life-time  of  the 
Bankrupt,  it  would  be  difficult,  perhaps,  to  contend  that 
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(6)  1  Jac.  c.  15.  s.  15. 
M  M  3 


Banks 
and  others 

V. 

Scott 
and  others. 


CASES  IN   CHANCERY. 

the  real  Estate  wte  uot,  for  every  purpose,  to  be  ooa- 
sidered  as  converted. 

Mr.  Htald,  and  Mr.  Barber » for  the  next  of  Eon.  The 
question  is,  whether  the  Acts  of  Parliament  relating 
to  Bankruptcy,  do  not  so  operate  on  the  real  Estates  of 
Bankrupts  so  as  to  extinguish  any  claim  of  the  Heir  as 
such,  to  a  Surplus  i  The  Statute  of  James  (fr)  directs, 
that  in  case  of  a  Surplus,  the  same  should  be  paid  to  the 
Bankrupt,  his  Executors,  Administrators  and  Assigns, 
treating  such  Surplus  as  personal  Estate.  The  real 
Estate  sold  in  the  life-time  of  the  Bankrupt  is  con- 
verted and  gone ;  the  Heir  can  have  no  claim  in  respect 
of  that ;  and  the  real  Estate  sold  after  Scott^n  death  was 
necessarily  sold  to  pay  the  Debts,  there  being  then  no 
other  Effects  in  the  Plaintiff's  hands  for  that  purpose, 
and  therefore  that  Estate  must  be  considered  as  con- 
verted, and  go  to  the  personal  Representatives  of  Scait 
the  .Bankrupt.  The  real  Estates  of  the  Bankrupt  hare 
been  duly  sold  under  the  Bankrupt  Laws,  and  those 
Laws  do  not  regard  the  personal  Estate  as  the  primary 
Fund  to  pay  the  Debts,  but  treat  both  as  equally  Uable, 
and  in  this  respect  differs  from  the  ordinary  adminis- 
tration of  Estates. 


The  Vice-Chancellor  : — 
As  to  the  real  Estate  sold  or  contracted  to  be  sold, 
during  the  life  of  the  Bankrupt  Scott,  it  must  at  his 
death  be  considered  as  converted  into  Personalty ;  but 
as  to  the  real  Estate  which  was  unsold  and  uncon- 
tracted  for  at  the  death  of  the  Bankrupt,  it  is  to  be 
considered  as  descending  to  his  Heir,  subject  to  the 
charge  created  by  the  provisions  of  the  Bankrupt  Laws 


{b)  1  Jac.  I,  c.  15,  8.  15. 
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for  the  payment  of  his  Debts.  It  can  make  no  dif- 
ference in  principle,  whether  such  a  charge  be  created 
by  the  provision  of  the  Law,  or  the  provision  of  the 
Party.  As  far  as  the  real  Estate  is  not  exhausted  by 
that  charge  it  is  the  Property  of  the  Heir. 

The  Bankrupt  Laws  had  no  purpose  to  alter  the  cha- 
racter of  surplus  Property  between  the  real  and  personal 
Representative  of  a  Bankrupt ;  and  as  to  the  charge 
for  payment  of  Debts,  created  by  Bankruptcy,  upon  the 
real  Estate  of  a  deceased  Bankrupt,  his  personal  Estate 
is  to  be  considered  as  first  applicable ;  and  to  the  extent 
in  which  it  shall  ultimately  appear,  that  the  real  Estate 
was  not  required  for  the  payment  of  Debts,  the  Heir 
is  entitled,  in  the  first  place,  to  be  indemnified  out  of  the 
Surplus. 
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PRINCIPAL     MATTERS. 


ACCOUNT. 
See  Partition. 

ACCUMULATIVE    LEGACIES. 

The  doctrine  as  to,  and  as  to  the 
admissibility  of  evidence  in  such 
cases,    [hurst  Y.  Beach]    -    351 

ADEMPTION  OF  LEGACY. 

I.  Testator  bequeathed  400/.  to 
trustees,  to  pay  the  interest  to  his 
daughter,  a  married  woman,  for 
her  sole  use  during  her  life,  and 
then  to  pay  the  same  to  her  husband 
for  his  life,  and  after  his  death  to 
pay  the  principal  to  their  children 
on  attaining  twenty-one.  It  ap- 
peared by  evidence,  that  the  testa- 
tor afterwards  advanced  100/.  to 
the  husband  of  his  daughter,  and 
that  he  gave  a  receipt  for  the  same, 
expressing  it  to  be  as  part  of  the 
portion  of  his  wife — and  the  testa- 
tor enclosed  the  receipt,  together 
with  his  will,  in  an  envelope— and 
that  since  the  wife's  death,  the  hus- 
band had  received  only  interest 
on  300  L  for  many  years.  Held, 
that  the  gift  of  the  ioo/«  was  not 
an  ademption,  pro  tantoj  of  the 
legacy  [Bell  and  others  v.  Cote^ 
man}  --------33 


3.  Bequest  of  two  policies  on  a  life, 
upon  certain  trusts,  llie  amount 
of  the  policies  was  received  by 
the  testator.  Held,  the  legacies 
were  adeemed.  [Barker  and  Ux* 
V.  Raider  and  others]    -    •    208 

ADVANCEMENT. 
Stock  purchased  by  a  &ther,  after- 
wards a  bankrupt,  in  the  names  of 
his  son,  a  minor,  and  a  trustee, 
is  within  the  provisions  of  the 
1  Jac.  1,  c.  15,  s.  5.  [Breiwn  v. 
Bellaris] 53 

AGENT. 

See  Intebpleadbr. 
The  agent  of  a  trustee  for  sale  of 
an  estate,  employed  by  the  trustee 
to  sell  the  same,  cannot  himself 
become  the  purchaser.  [Whkcombe 
V.  Minckin']  -    .    -    -    -    •    91 

AMENDMENT  OF  BILL. 

See  Practice,  6. 

AMENDMENT  OF  PLEA. 
See  Plea,  s. 

ANNUITY. 
See  Femji  Covert. 

ANSWER. 

See  iMPERTDiEVCK. 
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APPOINTMENT. 
See  DowEB,  i. 
A  power  of  iqipomtment  in  a  grantee 
for  life,  though  in  fcvout  of  par- 
ticular objecta,  is  extiaguiahed  by 
a  recovery.  [Smith  ».  Death]   371 
AVERMENTS  IN  PLEAS. 
See  Plea,  3. 
AWARD. 
A  aubiniaaion  to  an  award  may  be 
made  a  rule  of  court  after  the 
award  tt  made.  [Smth  t.  Sytae*]  74 

BANK. 

Bee  DBUSRKEn,  3. 

BANKRUPTCY. 

5m    Advadcehbkt.— Deuuxbeh, 

3 — Pbactice,io.— Vendor  and 
Vemdbb,  9. 

1.  T.  and  Co.  creditora  of  U.  Bad  Co. 
being  diipleoMd  with  the  conduct 
at  Wilbran,  one  of  the  paitnen  in 
the  firm  of  U.  and  Co.  they  ar- 
retted U.  and  Co.  All  the  partners, 
except  Wilbrui,  put  in  bail,  but 
be  continued  in  prison  two  months, 
andBCommiwiDn  was  ivued  against 
him  by  U.  and  Co.  Wilbran  peti- 
tioned to  supersede  the  commia- 
sion,  on  the  ground  that  it  was 
taken  out  for  the  purpose  of  dis- 
solving the  partnership  as  to  him. 
Held,  that  a  commission  is,  in  a 
sense,  B  legal  right,  and  ii  not 
aSfected  by  any  bye-object  in  the 
party  suing  it  out,  unless  tliere  be 
frKud ;  and  petition  dismissed. 
[ExparU  IVilbraa  in  re  tVilbran]  i 

S.  On  a  separate  commiuion,  ugainst 
one  of  a  firm,  a  joint  and  seitarate 


creditor,  who  in  respect  of  Ini 
joint  debt,  had  taken  a  warrant  of 
attorney,  and  sued  out  a  separate 
execution  against  the  bankrupt, 
held  entitled  to  prove  his  separate 
debt,  without  giving  up  his  exe- 
cution. [Ex  pane  Stanbmvugh]  8g 

3.  Petitioning  creditor  allowed  bii 
costs  of  resisting  an  ^plication  to 
supersede  the  commission,  out  of 
the  bankrupt's  eatate.  \Es  parte 
BoUomtey  in  re  Cromther'}      -    91 

4.  C.  and  Co.  being embBrraaaed,  the 
Bank  of  England  agreed  toadvanca 
them  40,0001.  upon  acceptances 
of  the  friends  of  C.  and  Co.  The 
acceptances  were  given,  and  tbe 
acceptors,  or  any  substituted  ac- 
ceptors, were  secured  by  C.  and 
Co.  assigning  to  trusteea,  for  that 
purpose,  certain  property  in  Ame- 
rica. Two  of  these  acccfrtaacei 
were  thus : — C.  and  Co.  drew  a 
bill  on  J.  and  W.  J.  for  3,500^. 
which  they  accepted,  and  it  was 
indorsed  by  C.  and  Ca  to  the 
Bank.  R.  accepted  another  bill 
to  that  amount,  drawn  by  J.  and 
W.  J.  which  was  also  given  to  the 
Bank.  The  bills,  when  they  be- 
came due,  were  renewetl.  Before 
the  renewed  acceptance  of  J-  and 
W.  J.  became  due  they  stopped 
payment ;  and  R.  the  drawer,  being 
called  upon,  he  obtabed  an  accept- 
ance from  C.  T.  T.  and  indorsed  it 
to  the  Bank,  and  the  acceptance 
of  J.  and  W.  J.  was  tliereupon 
delivered  to  Iiim.  J.  and  W.  J. 
becoming  bankrupts,  R.  proved  the 
amount  of  their  acceptances  in  his 
possession,  and  received  eighteen 
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shillings  in  the  pound.  Onpetitiony 
the  proof  of  R.  was  ordered  to  be 
expiingedy  the  dividends  repaid, 
andthebill  delivered  up.  [Ex parte 
Hunter  and  another  in  re  Good" 
ekOd] 165 

5.  A  creditor  who  has  a  right  to  elect 
between  joint  and  separate  estate, 
must  make  his  election  before  a 
dividend  is  declared  of  the  estate 
against  which  he  has  proved.  His 
election  is  gone  if  he  does  any  act 
in  the  character  in  which  he  has 
proved.  [Ex  parte  Husband  in  re 
Biackburfie]     -     -     -     -    -    418 

6.  Scott,  Nicholson  and  Smith  car- 
ried on  business  as  bankers  in  part- 
nership, and  were  interested  in  the 
profits  and  losses  of  such  banking 
concerns  respectively,  as  follows : — 
Scott  for  five  twelfths,  Nicholson 
for  two  twelfths,  and  Smith  for  five 
twelfth  parts.  On  the  soth  January 
181 8,  a  commission  of  bankruptcy 
was  awarded  against  them,  but  the 
foil  amount  of  the  joint  and  sepa- 
rate debts  of  said  bankrupts,  with 
interest,  was  paid.  To  complete 
such  payment,  real  estates  of  great 
value,  belonging  to  the  bankrupt, 
Scott,  were  sold  by  the  assignees ; 
and  on  the  whole,  the  said 
bankrupt  contributed  upwards  of 
46,000/.  beyond  his  proportionate 
share  of  the  losses  of  the  firm. 
Fart  of  said  estates  were  sold 
during  the  life  of  the  bankrupt, 
Scott ;  part  were  contracted  to  be 
sold,  but  not  sold  at  the  time  of  Jiis 
death,  and  the  remainder  were 
sold  since  his  death ;  and  a  surplus 
remained  in  the  hands  of  the  as- 
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signees.  Held,  that  the  heir  of 
ScotI,  as  such,  had  no  claim  m 
respect  of  the  estates  of  the  bank- 
rupt, Scott,  sold  in  his  life-time, 
the  same  being  converted  out  and 
out,  and  the  produce  must  be 
taken  as  it  is  found ;  but  that  the 
surplus  monies,  in  the  hands  of  the 
plaintiff,  to  the  amount  of  the  pro- 
duce of  the  estate  sold  after  the 
death  of  Scott,  the  bankrupt,  be- 
longed to  the  heir  at  law,  with  four 
per  cent,  interest,  unless  rents  and 
profits  were  claimed.  [Banks  and 
others  v.  Scott  and  others]  •    493 

BREACH  OF  TRUST. 

See  Wastb. 

CHARITY. 

See  Mortmain. 

The  Skinners  Company  hel^l  to  be 
trustees  of  certain  lands,  in  their 
corporate  character,  as  governors 
of  the  possessions,  revenues  and 
goods  of  the  free  grammar-school 
of  Sir  A.  Judd,  Knight,  in  the  town 
of  Tonbridge,  Kent;  and  that  the 
same  are  held  by  them,  accordmg 
to  the  tenor  of  letters  patent  of 
Edward  the  Sixth,  *'  for  the  support 
of  the  master  and  under-knaster  of 
the  said  school,  and  for  the  repara- 
tion of  the  said  lands  and  tene- 
ments,  and  not  otherwise,  nor  to 
any  other  uses  and  intents.**  [The 
Attorney 'Generaly,  Skinners  Com" 
/wny  and  another]     -     -    -     173 

CHURCHWARDEN. 

Court  will  not  decree  a  rate  to  be 
made  to  reimburse  a  former 
churchwarden   monies    laid    out. 


5o6 

whilst  in  office,  in  punuance  of  a 
▼estry  order.  [Lanchester  v. 
Thompson  and  others]  ...    4 

COMMISSION  FOR  THE  EXA- 
MINATION  OF  WITNESSES 
ABROAD. 

SeeDEMURRBRy  5. 

COMPENSATION. 

See  Executor,  21. 

COMPROMISE. 

Terms  of  compromise  of  a  suit  and 
an  action,  agreed  upon  out  of 
court,  and  afterwards  disregarded, 
cannot  be  enforced  on  a  motion  in 
the  suit.    [Fors^h  v.  Manton]  78 

COPYHOLD. 
See  Mortgage. 

COSTS. 
See  Nb  Exeat. 

1.  Items  in  a  solicitor's  bill  were 
charged  to  the  plaintiff  in  respect 
of  the  defence  of  a  third  person, 
at  the  plaintiff's  request  The 
solicitor  did  not  show  that  he  was 
employed  in  such  defence  by  the 
plaintiff^  and  the  items  were  struck 
out;  and  held,  that  such  items 
were  to  be  computed  among  the 
deductions,  for  the  purpose  of  de- 
tennining  upon  whom  the  costs  of 
the  taxation  were  to  fall.  [Rigby 
Y.  Edwards]      .....    so 

2.  On  a  decree,  liberty  was  given  to 
the  plaintiff  to  bring  an  action  in 
the  Court  of  King's  Bench,  and 
an  action  was  brought.  The  de- 
fendant applied  to  a  Judge  of  the 
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Court  of  King's  Bench  for  the 
usual  order,  for  security  for  coats, 
the  plaintiff  being  resident  at 
Paris,  and  so  stated  in  his  bilL  The 
Judge  referred  the  application  to 
the  Court  of  Chancery,  and  die 
Court  ordered  such  security  to  be 
given.    [Desprez  v.  Mitchell]     87 

3.  Assignees  who  are  brought  before 
the  Court  by  a  supplemental  bill, 
may  be  made  liable  to  the  costs  of 
the  whole  suit.  [Whitcomb  v.  Mmm' 
chin]  ..--.--.91 

4.  An  order  was  obtained,  directii^ 
security  to  be  given  for  costs,  but 
the  order  did  not  direct  the  stay  of 
aU  proceedings  until  such  security 
should  be  given;  and,  therefort, 
though  no  security  was  given,  a 
motion  of  course  for  a  commission 
to  examine  some  old  witnesses  was 
held  to  be  regular ;  but,  in  future, 
the  Court  intimated  that  the  order 
in  such  cases  should  direct  all  pro- 
ceedings to  be  stayed,  until  secu- 
rity was  given.  [Foxy.  Blew]  147 

5.  On  demurrer,  held,  that  if  the 
plaintiff  dies  before  the  costs  of  a 
bill  dismissed  are  taxed,  a  bill  of 
revivor  by  his  representatives  for 
costs  cannot  be  sustained.  [Jtqpp 
v.  Geering] 375 

6.  A  bill  by  one  of  two  residuary 
legatees,  the  other  being  a  de» 
fendant.  The  usual  decree  was 
made ;  and  held,  on  further  direc- 
tions, that  costs  could  not  be  given 
out  of  the  fund  in  court,  as  be- 
tween solicitor  and  client,  without 
the  consent  of  the  defendant. 
[Fenner  v.  Taylor]    -    -    -    471 
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COVENANT. 


£<)aitjr  will  execute  a  covenant  that 
lessee's  elevation  shall  correspond 
with  adjoining  houses.  [Franklj/n 
V.  Fenton] -    469 

CURTESY. 
See  Tenant  by  the  Curtesy. 

DEMURRER. 

1.  Demurrer  lies  to  a  bill  of  disco- 
very merely,  unless  in  aid  of  a 
proceeding,  either  pending  or  in- 
tended, alleged  in  tlie  bill.  [Car- 
dale  V.  JVatkins]     -     -     -     -     18 

2.  Demurrer  by  an  officer  of  the 
Bank  allowed,  upon  the  ground 
that  as  to  the  discovery  sought 
from  him  he  was  merely  a  witness. 
[How  y>  Best  and  Hase]   -     -     19 

2>  Bill  filed  against  bankrupts  and 
their  assignees,  questioning  the 
validity  of  the  commission,  and 
praying  an  account;  or  if  the  com- 
mission was  legal,  for  leave  to 
prove  what  should  appear  to  be 
due  under  the  bankruptcy.  On 
a  general  demurrer  by  the  bank- 
rupt for  want  of  equity,  the  same 
was  allowed ;  the  proper  mode  of 
questioning  the  validity  of  a  com- 
mission being  by  petition.  [  Bailey 
V.  Vincent  and  others]      -     -    48 

4.  Bill  by  creditor  against  executor 
and  trustee  and  mortgagors  in  pos- 
session, for  an  account,  and  also 
against  one  of  several  purchasers  in 
distinct  lots  of  an  estate,  from  the 
executor  and  trustee,  impeaching 
such  purchase^  held  not  to  be  de- 
murrable to  by  such  purchaser,  for 
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multifarioimness.     [Stdvidge  and 
others  v.  Hyde  and  others]  -  138 

5.  On  a  bill  for  a  discovery,  and  a 
commission  abroad  in  aid  of  a 
defence  to  an  action  for  a  libel,  ade- 
murrer  was  overruled,  with  liberty 
to  amend  the  same,  the  plaintiff 
being  entitled  to  a  commission 
abroad,  though  not  to  a  discovery 
from  the  defendant.  [Thorpes. 
Macauley]       .....     21S 

6.  Mortgage  of  a  copyhold.  The 
mortgagor  became  a  bankrupt; 
but  no  bargain  and  sale  was  made 
to  his  assignee.  The  mortgagee 
files  a  bill  against  the  bankrupt, 
and  his  assignee,  to  redeem,  llie 
bankrupt  demurs,  and  demurrer 
allowed,  he  not  being  a  necessary 
party  to  the  bill.  [Lhyd  and 
others  v.  Lander  and  others]     282 

7.  It  is  good  ground  of  demurrer, 
that  tlie  name  of  counsel  does  not 
appear  to  the  bill.  Kirkley  v. 
Burton] 378 

DEVISES  AND  BEQUESTS. 

See    Ademption. — Election. — 
Resulting  Trust. 

1.  The  nomination  by  a  wiU  of 
the  testator's  wife  as  executrix, 
<*  thereby  bequeathing  to  her  all 
the  property  of  whatever  descrip- 
tion or  sort  that  I  may  die  possess- 
ed of,  &c."  held  to  pass  a  copy- 
hold estate  belonging  to  the  tes- 
tator, which  he  had  surrendered 
to  the  use  of  his  will.  [Noel  v. 
^oy] 38 

2.  Testator,  by  his  will,  gave  to  trus- 
tees certain  real  estates^  in  trust, 
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to  M.  for  hif  life,  with  remainders 
over;  and  his  personal  estate,  in 
trust,  to  B.  for  life,  and  to  her 
children  after  her  death;  and  di- 
rected, **  that  the  timher  or  wood 
which  should  be  upon  his  real 
estates,  should,  from  time  to  time, 
be  used  for  the  repairing  the 
houses  thereupon,  or  otherwise 
for  the  benefit  and  advantage  of 
his  estate;  or  that  the  same  should 
be  sold,  and  the  money  arising 
from  the  sale  thereof  should  be 
applied  in  the  same  way  as  his 
personal  estate  was  directed  to  be 
applied."  Held,  that  the  devise 
to  M. carried  the  underwood;  and 
that  the  trustees,  leaving  sufficient 
timber  on  the  estate  for  repairs, 
might  cut  down  such  timber  as 
was  fit  to  be  felled,  or  in  a  decay- 
ing condition,  but  not  the  under- 
wood. [JBui/^  and  another  V.  Bar- 
ton and  others]       .    •    -     -    40 

3.  A  direction  in  a  will,  "  to  keep 
accounts,"  held  to  afford  a  pre- 
sumption that  the  executrix  was 
not  meant  to  take  beneficially; 
but  parol  evidence  was  admitted 
on  behalf  of  the  executrix,  to 
show,  that  she  was  intended  to 
take  the  residue  for  her  own  bene- 
fit ;  and  such  evidence  being  sa- 
tisfactory, the  bill,  by  the  next  of 
kin,  was  dismissed.  [Gladding  v. 
Yopp] s^ 

4*  Bequest  to  E.  and  M.  **  of  all  and 
singular  his  plate,  linen,  china, 
household  goods,  and  funiiture  and 
effects,  that  he  should  die  possessed 
of;"  and  a  devise  in  trust  of  a  real 
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estate,  and  out  of  the  monies  (0 
arise  firom  the  sale  thereof  to  ps^ 
funeral  expenses,  money  due  on 
mortgage,  and  all  other  debts,  and 
the  residue  amongst  the  testator's 
children.  Held,  that  the  word 
'*  effects,''  coupled  with  the  con- 
text, operated  as  a  spcdfic  be- 
quest of  the  personal  estate,  and 
that  the  same  was  not  liable  to 
the  pajrment  of  debts.  [MicheU 
V.  Mkhell  and  others]       -    -    69 

5.  Devise  to  trustees  and  their  heirs, 
of  a  messuage  and  premises  in 
trust,  to  permit  L.  S.  G.  to  enjoy 

'  the  same  during  his  life ;  and  after 
his  decease,  his  first  and  other 
sons  and  daughters  now  living 
successively  for  life,  as  they  were 
in  priority  of  birth,  but  the  sods 
to  be^  preferred  in  succession  to 
the  daughters,  and  the  heirs  of  the 
body  or  bodies  of  such  sons  and 
daughters  respectively  issuing ; 
and  for  default  of  such  issue,  in 
trust  for  testator's  own  right  heirs 
for  ever.  L.  S.  G.  enjoyed  the 
premises  for  his  life ;  his  son  en- 
tered and  suffered  a  recovery:  held, 
he  was  tenant  in  tail  under  the 
will ;  and  the  trustees  were  di- 
rected to  convey  to  him  in  fee, 
and  deliver  up  the  title  deeds. 
[Green  v.  Staples  and  others]    85 

6.  Testatrix  by  her  will  limited  cer- 
tain estatesto  her  daughter  Lady  O. 
for  life,  remamder  to  her  first  and 
other  sons  successively  in  tail 
male ;  remainder  to  her  daughters 
as  tenants  in  common  in  tafl  gene- 
ral;  and   if  an   only  surviviDg 
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daiight^ri  to  her  in  tail  general; 
and  in  de&ult  of  all  such  issue 
of  Ladj  O.  to  trustees  for  1,000 
yearsy  upon  trust  to  raise  certain 
legacies  as  she  should  bequeath 
bj  any  codicil  or  codicils;  and 
she  afterwards  by  codicil  be- 
queathed certain  legacies,  after 
the  decease  and  failure  of  issue  of 
her  daughter  Lady  O.  Lady  O. 
died  without  issue.  Held,  that  the 
legacies  were  payable  when  the 
term  was  to  take  effect.  [Morse 
and  others  y.  Marquis  of  Ormonde 
and  others]  ---••-    99 

7.  A  testator  possessed  of  5,000 1. 
3  per  cent,  consols,  bequeathed 
2,000/.  thereof  to  his  trustees,  in 
trust  as  to  1,000/.  for  G.  and  as  to 
2,000/.  for  W.  C.  Held,  that  the 
testator  meant  to  give  his  trustees 
3,000/.  3  per  cent,  consols;  the 
bequest  to  them  of  the  2,000/. 
3  per  cent,  being  only  mentioned 
once,  and  the  legacy  of  2,000/.  to 
W.  C.  being  mentioned  twice. 
[Alford  and  Ux.  v.  Green  and 
others]    ----..-92 

8.  Bequest  of  residue  to  testator's 
wife,  **  requesting  she  would  at 
her  death  leave  200/.  to  each  of 
the  Miss  Nortons,  and  leave  the 
remainder  of  her  property  to 
my  nephews  6.  and  W.  Eade." 
It  was  referred  to  the  Master  to 
inquire  who  were  the  persons 
meant  by  the  Miss  Nortons  ;  and 
on  his  report,  and  on  further 
directions,  the  legacies  were  se- 
cured to  the  three  persons  proved 
to.  have  been  intended  by  the  tes- 
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tator;  but  the  testator's  wife  was 
held  absolutely  entitled  to  the 
remainder  of  the  property,  in  ex- 
clusion of  the  claims  of  6.  and 
W.  Eade.  [Bade  ▼.  Fade  and 
others]  -    -    ^    .    .    -    -     118 

9.  Bequest  of  household  goods,  &c. 
after  payment  of  debts,  &c.  to 
testator's  wife  for  her  life,  or 
widowhood,  with  power  to  her  to 
sell  the  same,  as  she  should  think 
proper,  for  her  own  benefit,  and 
the  maintenance  of  testator's  ne- 
phew and  daughter-in-law,  during 
their  minority,  with  a  bequest 
over,  upon  the  death  or  second 
marriage  of  the  wife,  of  the  same, 
or  so  much  as  should  then  remain 
to  such  nephew  and  daughter-in- 
law.  Held,  that  the  widow  was 
entitled  to  the  residue  for  her  life, 
or  widowhood,  with  a  power  to 
apply  any  part  of  the  capital  for 
her  own  benefit,  and  the  proper 
maintenance  of  the  nephew  and 
daughter-in-law  during  their  mi- 
norities ;  and  that  on  the  death  or 
marriage  of  the  widow,  the  re- 
mainder of  the  capital  unapplied 
was  well  limited  over.  [Surmany. 
Surman]     ......     1Q3 

10.  Devise  in  favour  of  children  of 
testator's  sister,  held,  on  the  con- 
struction of  the  whole  of  the  wUl, 
to  apply  to  such  children  only  as 
were  living  at  the  testator's  death, 
and  not  to  include  after-bom  chO- 
dren.    [Scott  v.  Harwood]   -  332 

11.  Lord  Vere  bequeathed  certam 
chattels  to  trustees  in  trust  for  his 
wife  for  life,  then  to  his  son  for  life. 
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"  tiid  after  the  deceiue  of  the  sur- 
vlror,  in  trust  for  guch  person  u 
should  from  time  to  time  be  Lord 
Vera ;  it  being  my  will  and  intention 
that  the  tame  should,  after  the  de- 
cease of  mjr  wife,  go  and  be  held 
with  the  title  of  the  family,  as  &r  as 
iherulM  of  law  and  equity  will  per- 
mit.'' llie  testator  at  his  death  left 
bis  wife  and  son  surriTing,  and  also 
two  children  of  his  son.  The  wife 
and  son  died-  The  eldest  grandson 
afterwards  died,  leaving  isgueason, 
who  died  under  twenty-one,  the 
second  grandson  being  still  liring. 
Held,  that  it  was  a  direct  gift  of 
the  chattels,  and  not  an  executory 
trust,  and  that  the  son  and  eldest 
grandson  UMk  onljfor  life, and  that 
the  great  grandson,  deceased,  took 
the  absolute  interest.  [Lord  Deer^ 
kttrtt  and  others  v.  Dttie  of  St.  M- 
bant  and  others]   -     .     .     .     333 

13.  Limitation  of  personal  estate  to 
go  as  heir -looms.  [Gimer  v.  Grot- 
«"»'■] 337 

13.  The  construction  of  a  residuary 
clause  does  not  depend  upon  the 
particular  property  which  the  tes- 
tator might  have  in  his^(gtempla- 
tion ;  but  upon  what  u^<Wordg 
which  he  has  used  will  embrace 
according  to  their  ordinary  im- 
port.    [Blandv.Lamii]  ■     -     413 

14.  The  testator  gave  all  his  property 
to  his  wife,  trusting  that  she  would 
use  it  for  the  spiritual  and  tempo- 
ral good  of  herself  and  children, 
remembering  always  the  church 
and  the  poor.  Held,  that  the  wife 
took  absolutely.  [Curiu  and  others 
T.  Hippon  and  others]    -    -    434. 


15.  Bequest  to  trosteeA  in  tnst  \e 
pay  C-  H.  an  annuity  durii^  his 
life,  provided  that  if  C.  H.  should 
by  any  ways  or  means  whatsoever, 
sell,  dispose  of,  or  encumber  the 
right,  Ac.  he  might  have  for  life, 
then  his  interest  to  cease,  and  the 
trustees  to  apply  the  same  for  the 
benefit  of  his  children.  Hdd,  that 
on  the  bankruptcy  of  C.  H.  bis  in- 
terest ceased,  and  his  children  be- 
came entitled.  [Cooper  t.  Wgaa 
and  others]      .     -     .     .     -    483 


DISCOVERY,  BILL  OF 
See  Demurhbh,  1.  3.  5. 
DISMISSION  OF  BILL. 


See  Practice,  8.  10. 

DISTRESS. 
See  Receiver,  3. 

DOMICIL. 

An  Acquired  domicil  is  not  lost  by 
mere  abandonment,  but  continues 
until  a  subsequent  domicil  is  ac- 
quired, which  can  only  be,  animo 
etjacto,  unless  the  party  die  ra 
itinere  toward  and  intended  domi- 
cil.   [Munroe  v.  Dougku']    -  379 

DOWER. 

See  Election. 
1.  Conveyance  to  G.  R.  his  heirs  and 
assigns,  to  such  uses  as  J.  R. 
should  appoint;  and  in  default  of 
^pointment  to  J.  R.  in  fee.  J.  R. 
who  was  married,  by  lease  and  re- 
lease and  appointment,  conveyed 
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to  a  purchaser.  Qtuercy  whether 
the  wife  of  J.  R.  if  she  survived 
him,  would  be  entitled  to  dower. 
[Ray  V.  Pung]  -  -  -  -  310 
2.  A  husband,  before  Lord  Eldon  s 
act,  borrowed  an  estate  for  the  pur- 
pose of sufferinga  recovery,  in  order 
to  acquire  the  ownership  of  money 
to  be  laid  out  in  land.  Sembie, 
his  wife  is  dowable  of  the  estate 
borrowed.  [Henley  v.  IVeib]    407 

EFFECTS. 

See  Dbyises  and  Bequests  4. 

ELECTION. 

See  Bankruptcy,   5. 

The  testator  directs  his  trustees  to 
continue  his  farming  business  on 
his  farm  of  one  hundred  and  thirty- 
six  acres,  during  the  minority  of  his 
daughter,  and  for  her  benefit.  The 
widow,  a  devisee,  is  put  to  her  elec- 
tion in  respect  of  her  dower  out  of 
this  farm,  because  the  testator's  in- 
tention was,  that  tlie  trustees  should 
be  possessed  of  the  entire  farm,  and 
her  title  to  dower  would  disappoint 
that  intention.  [Butcher  and  Wife 
V.  Kemp  and  others]   -    -    -    ()i 

ELECTION  TO  PROCEED  AT 

LAW  OR  IN  EQUITY. 

See  Practice,  2. 

EVIDENCE. 

See  Witnesses. 

EXECUTORS. 

See  Devises  and  Bequests. — Re- 
ceiver.— SlT-OFF. 

1.  An  executor  purchasing  assets 
Vol.  V. 
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belonging  to  the  estate  of  his  tes- 
tator, with  the  assent  of  the  parties 
then  interested,  will  not,  after  a 
length  of  time,  be  answerable  for 
the  profit  he  has  made ;  but  he 
will,  when  he  has  purchased  with 
a  fraudulent  intention.  [IVhatton 
V.  Totme  and  others]  -    -     -    54 

3.  Executor  and  trustee  cannot 
claim  compensation  for  personal 
trouble  and  loss  of  time  in  the 
performance  of  trusts  under  a  will, 
but  should  have  made  a  special 
case  for  compensation  before  he 
entered  on  the  performance  of  the 
trusts*  [Brocksopp  v.  Bame9}  90 
FEME  COVERT, 

See  Legacy. — Vendor  and  Ven- 
dee, 2. 

A  wife  who  pledges  her  separate  pro- 
perty for  the  debt  of  her  husband, 
is  entitled  to  have   his   property 
comprised  in  the  same  security  first 
applied,  as  between  the  wife  and 
husband,  and  his  general  assignee. 
Where  a  wife  has  an  adequate  set- 
tlement to  her  separate  use  she  is 
not  entitled  to  a  further  provision 
out  of  a  life-interest  to  her,  which 
the  husband  takes  jure  tnaritiy  ex- 
cept in  case  of  his  desertion  or 
insolvency.    A  feme  covert  may 
file  her  biU  to  avoid  an  annuity 
charged  upon  her  separate   pro- 
perty, without  offering  to  repay 
the  consideration ;  nor  is  there  any 
lien  for  the  consideration  upon  her 
separate   property.     [AgMtlar  ▼• 
AguHar]     ------    414 

FORFEITURE. 

See  Devises  and  Bequests,  15. 

N   N 
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FRAUD. 
See  Executors. 

GUARDIANS. 
See  Infant. 

HEIR-LOOxMS. 
Ste  Devises  and  Bequests,  12. 

IMPERTINENCE. 
See  Witness,  3. 
Id  answer  to  the  usual  interrogatories 
in  a  bill  against  an  executor,  as  to 
the  particulars  of  personal  estate, 
and  for  what  it  sold,  a  schedule 
annexed  to  the  answer,  in  which 
every  particular  article  of  personal 
estate  was  set  forth,  and  what  it 
sold  fbr,  was,  on  exceptions,  held 
impertinent ;  it  being  only  neces- 
sary to  state  the  whole  amount  for 
which  it  sold.  [Beaumont  and 
others  v.  Beaumont  and  others]    5 1 

INFANT. 

See  Feme  Covert,  1. — Witness,  2. 

1.  When  a  suit  is  instituted  for  the 
administration  of  an  infant's  estate, 
the  Court  has  jurisdiction  over  the 
infant ;  and  on  the  petition  of  the 
guardians  may  order  him  to  be 
delivered  to  them.  [Uyight  and 
another  ▼.  Naylor  and  another]   77 

s.  The  infant  heir  of  a  messenger,  to 
whom,  in  bankruptcy,  a  provisional 
assignment  had  been  made,  and 
who  died  before  the  choice  of 
assignees, held  to  be  within  the  sta- 
tute of  Anne*  [Ex  parte  Carter^ 
in  re  Portsmouth  Bank]    -     -     81 

INFANT  TENANT  IN  TAIL. 
Ste  Insolvent  Act.— Timber. 


1.  Infant  put  to  an  electioQ  under  a 
will,  and  a  reference  to  the  Master 
to  ascertain  what  election  would 
be  most  to  his  benefit.  [Ebrington 
▼.  Ebrington']  -----     117 

2.  lenant  in  tail,  with  remainders 
over,  by  bargain  and  sale  conveyed 
to  B.  for  the  purpose  of  making 
him  tenant  to  the  prcecipe  in  a  re- 
covery. By  mistake,  the  recovery 
was  suffered  before  the  bargain  and 
sale  was  executed.  The  tenant  in 
tail  died.  Held,  that  the  infant 
heir  of  B.  was  not  a  trustee  under 
the  Stat.  7  Anne,  c.  19.  [Ex 
parte  Boehm  and  another,  in  re 
Dennett]     ------     124 

3.  Wife,  an  infant,  being  entitled  to 
a  present  interest  in  certain  per- 
sonal property,  and  also  to  certain 
other  contingent  interests,  a  deed 
of  separation  was  entered  into  be- 
tween herself,  her  father,  and  her 
husband,  by  which  she  was  to  re- 
tain her  present  interest  in  the  pro- 
perty ;  and  it  was  agreed  that  the 
husband  should  have  a  certain 
share  in  the  contingent  property, 
if  it  should  fall  into  possession. 
The  husband  died  before  the  wife. 
Held,  that  the  deed  was  a  nullity 
as  to  the  wife ;  and  that  the  con- 
tingent interest  falling  into  pos- 
session,  she  was  entitled  by  sur- 
vivorship. [Stamper  v.  Barker 
and  others]      -----     157 

4.  Premises  were  by  deed,  dated  the 
3d  January  1 765,  conveyed  in  trust 
for  W.  C.  for  life,  remainder  to 
A.  P.  B.  in  fee,  subject  to  an  an- 
nuity or  rent-charge  of  400  /.  -to 
E.  C.  for  life,  if  she  should  survive 
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,  W.C.yandsubjccttoatenn  of  nine- 
ty-nine years,  granted  to  J.  B.  and 
H.  C.  in  trust  for  securing  the  rent- 
charge,  with  a  proviso,  making 
void  the  term  on  payment  of  the 
annuity,  and  subject  also  to  a  pro* 
viso,  that  if  W.  C.  should  survive 
£.  C.  and  marry  again,  he  might 
appoint  an  annuity  of  loo/.  out  of 
the  premises,  to  the  use  of  the  per- 
son he  should  marry.  K.  C.  died, 
as  did  W.  C,  without  executing 
the  power.  Held,  on  petition, 
under  the  7  Anne^  c.  19,  that  the 
legal  estate  descended  on  the  in- 
fant heir  of  the  surviving  trustee, 
who  as  a  trustee  within  the  act 
was  directed  to  convey.  [Ex 
parte  Ward,  widow,  in  re  Ward, 
infant]  -'--.--.     291 

INJUNCTION. 

See  Practice,  7.  16.— Timber,  2. 

Injunction  granted,  under  the  cir- 
cumstances, to  restrain  proceed- 
ings in  tlie  Court  of  Session  in 
Scotland.  [Bushby  v.  Munday 
and  others]      -    -    -    -     .     ^97 

INSOLVENT  ACT. 
Infant  tenant  in  tail,  taking  the  bene- 
fit of  the  insolvent  act,  (49  Geo.  3, 
c*  1 15)»  bis  estate  tail  does  not  pass 
to  his  assignees,  because  he  could 
not  be  legally  in  custody  for  debt. 
[Burton  v.  Haxjoorth]    -     -     .     50 

INTERPLEADER. 

On  a  bill  of  interpleader,  held,  that 
an  agent  to  receive  particular 
monies,  is  bound  to  pay  the  same 
over  to  his  principal,  notwith- 
standing the  claims  of  thn-d  per- 
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sons.    [Nickohon  v.  Knowlei  and 
others]     -------47 

INTERROGATORIES. 
See  Practice,  19. 
ISSUE. 
An  issue  will  not  be  directed  to  be 
tried  in  the  Court  of  Exchequer, 
unless  for  some  special  reason,  and 
on  a  motion  made  for  that  pur- 
pose.    [Antrohus  v.    East   India 
Company]  ----.--3 

LEGACY. 
See    Ademption. — Devises    and 

Bequests,  6,  7. 

Legacy   to  a  married  woman,  '^  to 

and  for  her  own  use  and  benefit/* 

does  not  give  a  separate  estate. 

[Roberts  v.  Spicer  and  others]  491 

LIBEL. 

See  Demurrer,  5. 

MONEY,  PAYMENT  OF,  INTO 

COURT. 

See  Practice,  9. 

MORTGAGE. 
See  Feme  Covert. 
1.  Mortgagor  of  a  copyhold  devises 
the  same  to  his  wife,  together  with 
his  personal  estate,  and  appoints  her 
executrix.     She  dies  without  pay- 
ing off  the  mortgage.     Held,  that 
her  heir  is  not  entitled  to  have 
the  mortgage  paid  out  of  the  per- 
sonal   estate   of  the    mortgagor. 
[Scott  V.  Beecher]  ...     -     96 
s.  A  delivery  up  of  mortgage  deeds 
-   does  not  cancel  the  debt ;  but  the 
delivery  up  of  such  deeds,  and  of 
a  bond  given  at  the  time  of  the 
mortgage,  for  Ae  pur(K>8e  of  re- 
leasing or  acquitting  the  debt,  in 
N  N  2 
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cue  the  donor  should  not  recover 
from  the  illneu  with  which  she 
was  then  afflicted,  h,  it  deems,  an 
etfectual  donation  mortis  causd. 
[Hurst  and  another  v.  Beach  and 
Others] 35' 

3.  N.  mortgaged  to  C.  to  secure 
l,DOoi. ;  C.  assigned  the  mort- 
gage to  M.  to  secure  700 1. ;  but 
no  notice  of  ttie  assignment  was 
given  to  N.  Held,  on  a  bill  by  N. 
Bgainst  M.  to  have  mortgage  deeds 
ddivered  up. 

1st.  That  C.  was  not  a  necessary 
party,  as  he  had  been  examined 
as  a  witnets,  and  admitted  that  N. 
had  paid  him  his  mortgage  money. 

id.  That  delivery  of  goods  to  C.  by 
N.  was  a  good  discharge  of  the 
mortgage  debt,  and  was  a  good 
payment  against  M. ;  but, 

3d.  An  account  was  directed  what 
part  of  mortgage  money  was  paid, 
as  C's  evidence,  from  his  conduct, 
could  not  be  admitted  as  a  euffi' 
cient  proof.  iThomas  Norrish 
Mary  Marshall,  widow,  since  de- 
ceased, and  Thomas  Marshall] 
757 
MORTMAIN. 

M.N.  having  several  charges  on  lands, 
by  his  will  directed  his  trustees 
and  executors  to  convert  all 
property  into  ready  money,  and 
afier  payment  of  his  debts,  lega- 
ciM,  &c.  to  pay  the  residue  to  his 
wife,A.N.  A.N.byherwiU,dis- 
poaed  of  the  residue  of  h«  personal 
estate,  after  c:ertain  payments  to 
charities.  After  her  death,  the 
charge*  on  the  lands  were  paid  off. 


E  X. 
Held,  that  the  monies  charged  od 
lands,  did  not  pass  to  the  charities, 
but  that  such  bequest  was  void  un^ 
der  the  mortmain  act.  lAttoney 
General  y.Harley]     ...     3a  i 

MULTIFARIOUSNESS. 
SeeDEUUKftER,  4.— Practice,  13. 

NE   EXEAT. 
A  ne  exeat  does  not  lie  in  respect  of 
costs  taxed  in  a   Chancery  suit. 
[Goodman  v.  Soyer*]       -     -    47' 
PAROL  EVIDENCE. 
See  Dbvises  akd  Bequests,  3. 
Pnrol  evidence  is  admissible  to  show 
that  the  instrument  is  not  the  will 
of  the  tesUtor  as  to  a  particular 
estate ;    but  is  not  admissible  for 
the  purpose  of  setting  up  the  dis- 
appointed intention  of  the  testator. 
[Earl  of  Newburgh    v.    Countat 
Dowser  of  Newburgk]  -     -    364 

PARTICULARS  OF  SALE. 

See  Vendor  and  Vendee,  1- 

PARTIES, 

See  Demurrer,  6. — Mortgage,  3. 
PARTITION. 

On  a  bill  for  a  partition,  and  an  ai> 
count  of  rents  received,  a  decree 
for  that  purpose  will  be  made,  and 
the  relief  will  not  be  confined 
merely  to  a  partition.  [Zorrnier 
V.  Lorimer]  .....  363 
PLEA. 

1.  Plea  overruled,  there  being  rdief 
prayed,  which  the  plea  did  not 
cover,    [BBrkerY.Raj/]  -    -    64. 
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t.  Wherever  a  plea  b  supported  by 
an  answer,  the  Court,  on  the 
overruling  of  the  plea,  will  not 
give  leave  to  amend.  [Thompson 
V.  Wild] 82 

3.  When  averments  in  a  plea  are  ne- 
cessary.   [Cork  V.  fVikock]     328 

4.  Bill  for  discovery,  and  to  restrain 
defendant  from  setting  up  out- 
standing terms.  Plea  of  title  to  the 
whole  bill  overruled.  [Gait  v.  Os- 
baldeston] 427 

POLICY  OF  INSURANCE. 
See  Ademption,  2. 

POWER. 

See  Appointment. 

PRACTICE. 

See  Costs. 

1.  On  a  motion  to  dismiss  for  want 
of  prosecution,  the  six-clerk,  in  his 
certi6cate  as  to  proceedings  in  the 
cause,  (which  may  be  obtained 
after  the  motion  is  made),  must 
not  state  any  proceedings  sub- 
sequent to  the  motion.  [King  v. 
Noel] 13 

n.  After  an  order  to  elect,  whether 
the  plaintiff  will  proceed  in  equity 
or  at  law,  the  plaintiff  cannot,  on 
a  motion  of  course,  move  for  leave 
•to  file  exceptions,  nunc  pro  tune^ 
but  ought  to  make  a  special  appli- 
cation for  that  purpose,  and  for  an 
order  to  suspend  the  election,  un- 
til the  exceptions  are  answered. 
ICoupland  and  others  v.  Bradock] 

14 
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3.  There  being  two  suits  to  take 
executors  accounts,  the  prosecu- 
tion of  the  first  suit  was,  under  the 
circumstances,  stayed,  and  the 
prosecution  of  the  decree  in  the 
second  suit  was  given  to  the  plain- 
tiff in  the  first  suit.  [Hawkes  v. 
Barrett  and  another]        -    -     17 

4.  After  a  commission  sent  abroad 
for  the  examination  of  witnesses, 
a  witness,  before  the  commission 
had  reached  its  destination,  re- 
turned to  England,  and  a  motion 
was  made  to  examine  him,  <U  bene 
esse^  but  refused;  and  held,  that 
the  bill  must  be  amended.  [At- 
kins  V.  Palmer]       -    -    -     -     19 

5.  A  creditor  coming  in  under  a  de- 
cree, permitted  to  prosecute  the 
same  on  account  of  delay,  though 
only  interested  in  the  first  part  of 
the  decree,  and  not  iu  the  whole  of 
it,  as  the  plaintiff  was.  [Edmttnds 
V.  Acland]     -    -    •    -    -    -    31 

6.  Where,  after  issue  joined,  an 
amendment  of  the  bill  became  n^ 
cessary,  an  order  was  made,  on  a 
motion  by  the  defendant,  that  the 
plaintiff  should  amend  within  a 
fortnight,  or  that  his  bill  should 
be  dismissed.  [Pratt  v.  Hob- 
Ifrook] 90 

7.  Order  for  an  injunction  obtained 
on  a  day  to  which  the  seal  was 
adjourned,  the  plaintiff  not  being 
in  a  condition  to  move  at  the  be- 
ginning of  the  seal,  set  aside/with 
costs.  [Rawe  v.  Jarrold  and 
others]    --.•-•.45 

8.  Notice  was  given  of  a  motion  to 
dismiss.    On  the  same  day,  the 
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motion  to  dismiss  was  made,  a  re- 
plication  was  filed.  Held,  that  the 
bill  did  not  stand  dismissed,  and 
that  the  defendant  was  not  entitled 
to  the  costs  of  the  motion.  [Rej/- 
nMs  y.  Nelson]  -  .  -  -  60 
g.  Order  made,  that  A.  B.  a  stranger 
to  the  suit,  might  be  at  liberty  to 
pay  money  into  Court.  [Francis 
▼.  Collier] 75 

10.  Plaintiff  becoming  bankrupt,  a 
special  motion  must  be  made,  and 
notice  served  on  the  assignees, 
that  they  may  file  a  supplemental 
bill,  in  the  nature  of  a  bill  of  re- 
viyor,  within  a  given  time,  or  that 
the  bill  may  stand  dismissed. 
[Porter  v.  Cox]      -    -     -    -     80 

11.  A  cause  cannot  be  set  down, 
unless  by  consent,  in  the  same  term 
in  which  a  rule  to  pass  publication 
is  given.    [Lord  v.  Genslin]      83 

la.  The  decree  being,  amongst  other 
things,  that  **  the  parties  should 
produce  before  the  Master  all 
books,  papers,  &c.  the  words, 
<<  as  the  Master  shall  direct,''  were 
added  on  a  motion  for  that  pur- 
pose*    [PuTulerson  Y.  Dixon]    121 

13.  Multifiuiousness  in  a  bill  cannot 
be  objected  to  on  the  hearing  of 
the  cause.  [Ward  v.  Cooke]      122 

14.  The  defendant  set  down  the 
cause,  and  the  solicitor  for  the 
plaintiff  undertook  to  appear,  with- 
out  having  a  subpoena    to  hear 

.  judgment*  When  the  cause  came 
on,  the  plaintiff  did  not  appear. 
Hdd,  the  bill  could  not  be  dis- 
missed, for  want  of  an  affidavit  that 
a  subpoena  to  hear  judgment  had 
been  served  on  the  plaintiff,  and 


that  the  cause  could  only  be  struck 
out  of  the  paper ;  but  that  on  an 
application  for  that  purpose,  the 
solicitor  for  the  plaintiff  would  be 
made  to  pay  the  costs  occasioned 
by  his  default  of  appearance. 
[Ellis  V.  King]        -     -     -    -     21 

15.  If  one  of  two  defendants  sets 
down  a  cause,  he  is  oniv  to  serve 
the  plaintiff  with  a  subpoena  to 
hear  judgment.  [Clarke  v.  Dunn 
and  Phelps]     -     -     •     -     .    414 

16.  Injunction  to  restrain  mortgagor 
from  cutting  timber,  not  granted, 
unless  the  security  be  insufficient 
or  scanty  without  the  timber. 
[Hippesley  v.  Spencer]     -     -    421 

17.  Leave  given  to  a  creditor  to 
prosecute  a  suit.  [Fleming  v. 
Prior]    - 421 

18.  Where  a  supplemental  bill  is  not 
a  supplemental  suit,  but  only  intro- 
duces supplemental  matter,  the 
whole  record  is  one  cause,  and  a 
general  replication  iqiplies  to  the 
whole  record,  and  not  merely  to 
the  original  bill.  [Cation  v.  Earl 
of  Carlisle"}      -----    427 

19.  The  Master  may,  at  his  discre- 
tion, receivefurther  interrogatories. 
[Price  v.  Lyttonl   -    -     -     .    465 

20.  Although  defendant  not  bound 
to  appear  at  a  particular  time,  yet 
if  he  do  appear,  he  is  in  contempt 
after  eight  days  from  appearance. 
[Hanviard  v,  WeUeter]  -     -    422 

PRODUCTION  OF  DEEDS,  he. 
See  Practice,  1  s. 

Production  of  a  deed  not  connected 
with  plaintiff's  title,    and  which 
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gives  title  to  the  defendant,  refused. 
[Sampson  v.  SwettenJiam]  -     -    16 

PROFIT. 

See  Executors. 

PUBLICATION. 
See  Practice,  10. 

RATE. 

See  Churchwarden. 

RECEIVER. 

I  •  Executor  and  trustee  becoming  a 
bankrupt,  a  receiver  appointed, 
though  the  testator  knew,  after  he 
had  made  his  will,  that  a  commis- 
sion had  been  issued.  [Langley  v. 
Hawk]     -- 46 

3.  Receiver  may  distrain  without 
applying  to  the  Court.  [Brandon 
V.  Brandon]     -----     473 

RECOMMENDATORY  WORDS. 
See  Devises  and  Bequests,  8. 

RECOVERY. 
See  Appointment. 

RE-EXAMINATION  OF 
WITNESS. 

See  Witness,  6. 

'     RE-EXAMINATION  OF 
WITNESSES. 

See  Witness. 

RESULTING  TRUST. 

Devise  of  an  estate  to  trustees,  to  sell 
the  same,  without  fixing  any  time 
for  that  purpose,  and  to  apply  the 

-    interest  on  the  monies  to  arise  by 
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the  sale  to  the  use  of  the  plaintiff 
for  life,  and  then  over*  The  estates 
continued  unsold,  and  the  plaintiff, 
as  the  heir  at  law,  claimed  the  rents 
and  profits  of  the  estate  for  the 
first  year  afler  the  death  of  the 
testatrix,  as  being  undisposed  of; 
and  held,  that  he  was  entitled  to 
the  same,  [FUzgerald  v.  Jervoise 
and  others]  ......     3^ 

RETAINER. 
See  Set-off. 

REVIVOR,  BILL  OF. 
See  Costs,  2.— Practice,  10. 

SCOTLAND. 

See  Injunction. 

SECURITY  FOR  COSTS. 
See  Costs,  2. 

SEQUESTRATOR, 

The  Court  will  restrain  a  proceeding 
at  law  against  a  sequestrator,  but 
has  no  authority  to  compel  a  party 
to  be  examined  pro  inUresse  mo. 
[Kaye  v.  Cunningham]    «    -     406 

SESSION,  COURT  OF. 
See  Injunction. 

SET-OFF. 

Legacy  of  1,000/.  to  wife  of  J.  A. 
who  was  largely  indebted  to  the 
testatrix.  J.  A.  becomes  bankrupt, 
and  his  wife  afterwards  dies  with* 
out  having  asserted  any  claim  in 
respect  of  this  legacy.  The  as* 
signees  of  J.  A.  claim  the  legacy. 
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Held,  that  the  executors  of  the 
testatrix  are  entitled  to  retain  the 
legacy  in  part  discharge  of  the 
debt  due  to  the  testatrix.  [Rank- 
infr  and  another  v.  Barnard  and 
others]    -------3a 

SETTLEMENT. 

Where  a  settlement  makes  the  right 
of  a  child  to  a  provision  clearly 

\  depend  upon  its  surviving  both 
parents,  the  intention  must  prevail ; 
but  where  the  expressions  are  am- 
biguous, the  presumption  is  in 
favour  of  the  child.  [Perfect  v. 
Lord  Curzon\   -----  442 

SPECinC  PERFORMANCE. 
See  Covenant. 

SUBPOENA  TO  HEAR 
JUDGMENT. 

See  Practice,  15. 

SUPERSEDEAS. 
See  Bankruptcy,  1. 

SURVIVORSHIP. 
See  Infant,  5. 

TENANCY  BY  THE 
CURTESY. 

The  husband  is  tenant  by  the  cur- 
tesy of  the  equitable  inheritance  of 
his  wife,  notwithstanding  a  direc- 
tion to  pay  the  rents  and  pro6ts  to 
her  separate  use  during  the  cover- 
ture.    [Morgan  v.  Morgan]    408 
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TENANT  FOR  LIFE. 


TENANT  IN  TAIL. 
See  Insolvent  Act.-.Timbbr,  1. 


I 


It  is  not  of  course  to  let  the  eqait* 
able  tenant  for  life  into  possesaoo. 
It  must  depend  upon  the  intention 
of  the  testator.  [Tidd  v.  Lister 
and  others]      -    -     -     .    .    ^9^ 

TIMBER. 
See  Practice,  16. 

1.  In  the  case  of  an  infant  tenant  in 
tail  in  possession,  the  Court  will 
authorize  the  cutting  of  all  timber 
which  is  fit  to  be  felled ;  but  where 
there  is  tenant  for  life  impeadi- 
able  of  waste,  with  remainder  over, 
the  Court  will  only  authorize  the 
cutting  of  timber  where  the  inte- 
rest of  the  succession  requires  it 
[Htusey  v.  Huesey]     -     -    -    44 

2.  An  injunction  had  been  granted  to 

prevent  the  cutting  of  timber,  or 

otlier  .trees  standing  or  growmg- 

for  the    shelter  or  ornament  of 

Blenheim-house ;  but,  on  petition, 

a  reference  was  made  to  inquire  and 

state  whether  any  of  such  timber 

and  other  trees  might  be  cut  with 

advantage  to   the   present  oma* 

mental  character  of  the  gardens, 

&c. ;    or  because  they  were  too 

thickly  planted  to  admit  the  most 

ornamental    growth,  or  for   any 

other  reason.     [Attorney  General 

V.  Duke  of  Marlboroughl     -     280 

TITLE. 
See  Vendor  and  Vendee,  3. 

TRUSTEE. 

Where  the  discretion  of  a  trustee  is 
to  be  exercised  upon  matter  of 
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fact,  the  Court  will  substitute  the 
Master :  but  not  where  the  dis- 
cretion is  to  be  exercised  upon 
matter  of  opinion  and  judgment. 
[fFalkery.  fValker  and  othen]  423 

VENDOR  AND  VENDEE. 

2.  Estates  were  put  up  to  sale,  and 
in  the  particulars  of  sale  it  was 
stated,  they  were  to  be  sold  '*  with- 
out reserve,"  The  vendors  em- 
ployed a  puffer,  who  actually  bid 
at  the  sale.  Held,  that  a  bill  for 
a  specific  performance  would  not 
lie  against  the  purchaser  at  such 
sale.     [Meadows  v.  Tanner]  -    34 

2.  Legacy  to  a  married  woman  of 
the  dividends  of  9,000/.  three  per 
cents,  during  her  life,  with  a  be- 
quest over.  The  husband  and 
wife  join  in  a  sale  of  this  life  inte- 
rest, and  the  husband  becomes  a 
bankrupt.  On  a  bill  filed  by  the 
wife  against  the  purchaser,  insist- 
ing on  a  provision,  held,  though 
the  Court  could  have  compelled  a 
provision  by  the  husband  on  his 
bankruptcy,  a  purchaser  is  not 
compellable  to  make  such  provi- 
sion. [Elliott  V.  CordeU  and 
others]  - 149 

3.  The  Court  will  not  compel  a  pur- 
chaser to  take  a  title  depending 
upon  matter  of  fact,  if  the  fact  do 
not  admit  of  satisfactory  proof,  or 
be  not  well  proved.  [Smith  v. 
Death] 371 

4.  An  authority  given  by  a  testator 
to  his  trustee,  to  lay  out  money  on 
security,  includes  in  it  an  authority 
to  give  sufficient  discharges  to  the 
borrowers  [Wood v.  Harman]  368 

Vol.  V. 


5.  A  trustee  of  real  estate  for  sale* 
who  has  renounced  his  trust,  and 
released  and  conveyed  to  his  co- 
trustee, is  not  a  necessary  party  in 
a  conveyance  to  a  purchaser,  nor 
is  it  necessary  he  should  join  in  a 
receipt  for  the  purchase-money. 
[Adams  v.  Taunton]  -    -    -    435 

6.  If  the  act  of  sale  by  trustees  takes 
place  under  circumstances  which 
amount  to  a  breach  of  trust,  this 
Court  will  not  specifically  perform 
the  contract.    [Ord  v.  Noel]    438 

VESTRY  ORDER. 
See  Churchwabden. 

WASTE. 

Equitable  waste  is  a  breach  of  trust, 
and  the  assets  of  a  testator  are  an- 
swerable for  such  breach  of  trust. 
[Marquis  of  Ormonde  v.  Kyners' 

i^y] 369 

WITNESS. 
See  Costs,  4. — Practice,  4. 

1 .  After  the  examination  of  a  witness 
on  the  part  of  the  plaintiff,  a  writ- 
ten paper,  signed  by  him  and  the 
defendant,  was  produced  to  him 
inconsistent  with  what  he  had 
sworn ;  a  motion  on  the  part  of 
the  plaintiff  to  re-examine  the  wit* 
ness,  and  for  a  production  of  the 
written  paper  on  his  re-examina- 
tion, refused.  [Bolt  and  another 
y.  Birch] m 

2.  After  witnesses  were  examined 
upon  the  original  bill,  an  amended 
bill  was  filed  against  new  parties, 
some  of  whom  were  infants.  The 
Court  refused  to  order  the  evidence 

o  o 
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taken  on  the  oi^ginal  bill  to  be  read 
against  the  new  defendants,  the 
infants.  [Quantock  v.  BuUen  and 
others]    -    -     -    -    -     -     -8i 

3.  A  witness  in  the  cause  cannot  be 
je-exaniined  before  the  Master  to 
the  same  matter,  as  to  which  he 
was  examined  in  the  cause,  without 
an  order,  which  will  only  be  made 
in  cases  of  accident  or  surprise. 
[Suinford  v.  Home]   -     -    -    379 

4.  It  is  amotion  of  course  to  examine, 
de  bene  esse,  a,  witness  above  seventy 
years  old,  and  it  may  be  made  be- 
fore appearance ;  and  it  is  no  cx- 
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ception,  that  a  reference  of  the 
bill  for  impertinence  is  pending. 
[Prichard  v.  Gee]      -     -     -      364 

5*  An  executor  cannot  be  examined 
as  a  witness  to  increase  the  assets* 
[Hurst  ▼.  Beach]  *     -     -    -    335 

6.  A  witness  omitted  to  state  an  addi- 
tional fact  he  intended  to  state,  and 
which,  in  a  memorandum  previous 
to  his  examination,  he  mentioned 
he  could  state.  Held,  he  could 
not  be  re-examined,  to  give  him  an 
opportunity  of  stating  such  fact 
Asbee  and  another  v.  Shipley  and 
others]  --.---.    4C7 
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